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CONNECTICUT MUTUAL LIFE INS. CO. Er at. 


Policies were taken out by the insured for his own benefit. After the pay- 
ment of two premiums he became insolvent, and the policies were men- 
tioned to his assignee among other assets. Apparently deeming them of 
no value, their surrender was not asked for, and shortly before his dis- 
charge from insolvency under the Canadian act, the policies were sur- 
rendered by the insured to the company in exchange for others payable 
to his wife. Some years later he again became insolvent. 


Held, That a subsequent creditor could not claim an interest in the policies, 
on the ground that they had been fraudulently withheld from former 


creditors. ; 
J. M. Hatt, J. 
The finding in this case shows that Arthur W. Masters, a trader 
in St. John, New Brunswick, Canada, on July 2, 1870, took out two 
policies of insurance upon his life in the Connecticut Mutual Life 
Insurance Company of Hartford, Connecticut, each for the sum of 
$2,500, and payable to his legal representatives upon his death, 
One of the policies was a ten payment life policy, upon which an 
annual premium of $206.53, less dividends, was to be paid for ten 
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years; and the other was an ordinary life policy requiring an an- 
nual payment of $128.83, less dividends. The premiums on each 
of these policies were duly paid in July, 1871 and 1872. 

On February 3d, 1873, Masters made an assignment for the 
benefit of his creditors under the insolvent act of 1869, of the 
Dominion of Canada, to an official assignee. The first meeting of 
creditors was held on February, 22, 1873, to receive a statement 


_ and appoint an assignee of the estate and effects of Masters under 


said insolvent act. At that meeting Masters met his creditors, and 
when asked by them about his assets, told them, after mentioning 
other items of property, that he held the two policies of insurance 
above described, and also informed them that but two premiums 
had been paid upon them. The creditors discussed the value of 
the policies in a general way, some of them expressing the opinion 
that they were of very little value. It appears also from the find- 
ing that the Bank of New Brunswick, on account of whose claim 
the present action was brought, was present at the meeting of 
creditors by counsel, but it does not appear whether the bank was 
at that time a creditor or not. The assignee never demanded, 
claimed, or took possession of the policies, nor did any of the 
creditors ever take any action to obtain such possession. On Jan- 
uary 17th, 1874, Masters surrendered the policies to the insurance 
company and new polices were at his request issued for the same 
amounts and premiums, and identical in all respects with those 
surrendered, except that they were made payable to his wife, 
Hannah Masters. On February 4th, 1874, Masters was duly dis- 
charged in insolvency, and there was not at the date of this suit 
any creditor whose claim was outstanding at the time of the in- 
solvency, or so far as it appeared of the discharge. After Masters 
took out the new policies for the benefit of his wife, he applied to 
his sons for help to keep up the policies, as he was unable to pay 
the premiums upon them. They from time to time thereafter 
advanced money to pay these premiums. The premiums on one of 
the policies became actually paid up in July, 1879. The premium 
of $128.83, on the other policy, less the dividends, was duly paid 
each year until the death of the insured. The sons paid directly 
the premium due in 1883 on the last-named policy, and annually 
thereafter. 

‘In April 1883, Masters again failed in business and was then in- 
debted to said Bank of New Brunswick cn claims which origi- 
nated after the beginning of the year 1883, and which are now 
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represented by two judgments amounting to upwards of $2,600. 
Masters died October 23,1888. Thereupon the bank, as such 
creditor, caused application to be made in the Court of Probate for 
the District of Hartford for the appointment of an administrator 
upon his estate, and the plaintiff was duly appointed administrator, 
and commenced this suit, in which the defendant subsequently 
filed an answer by way of cross-bill, and asked that Hannah Mas- 
ters be made a party thereto, and interplead with the plaintiff, as 
appears of record. No claim against said estate other than that of 
said bank has been presented or is known to exist. The policies 
in question were not liable to be taken on execution for the pay- 
ment of debts in the province of New Brunswick, either in 1873 or 
in 1874, but would have been assets, if of any value, in the hands of 
the assignee in insolvency, if he had taken possession of them. 

Upon the foregoing facts the plaintiff claims in his appeal, as 
matter of law, that the surrender and reissue of the policies was 
fraudulent and void as against the creditors whose claims existed 
at the time such surrender was made, and if so fraudulent as 
against existing creditors, then such surrender and reissue can be 
avoided by any subsequent creditor. 

A proper consideration of this legal proposition requires its 
division. The first question is, whether in view of all the facts 
found by the court below, the act of Masters, the insolvent, in sur- 
rendering the policies to the company and causing them to be re- 
issued in favor of his wife, was a fraudulent act upon his existing 
creditors. 

A policy of life insurance, being a contract to pay a fixed sum of 
money to the beneficiary of the policy, provided certain stipulated 
premiums are paid, constitutes a chose in action, its value depend- 
ing on the nearness of the day for the performance of the contract. 
Undoubtedly whenever choses in action belonging to a debtor may 
be reached by creditors, a voluntary transfer of a life insurance 
policy in fraud of the rights of creditors may be set aside for their 
benefit. “ Where a person has taken out policies of insurance upon 
his life for the benefit of his estate, it has been frequently held 
that, as against creditors, his assignment when insolvent of such 
policies to or for the benefit of wife and children, or either, con- 
stitutes a frandulent transfer of assets within the statute, and this 
even though the debtor may have had-.no deliberate intention of 
depriving his creditors of a fund to which they were entitled; be- 
cause his act has in point of fact withdrawn such a fund from them 
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and dealt with it by way of bounty. The rule stands upon precisely 
the same ground as any other disposition of his property by the 
debtor. The defect of the disposition is that it removes the prop- 
erty of the debtor out of the reach of his creditors.” Bank vs. 
Hume, 128 U. S. R., 204. 

We understand this to be a correct statement of the law as now 
generally accepted: Freeman vs. Pope, L. R. 9 Eq. Cas., 206; 
Carnish vs. Clark, L. R. 14 Eq. Cas., 189; Bump on Fraudulent 
Conveyances, 239, and cases cited; 1 Stony’s Eq. Juris., §§ 307-368. 
The decisions of this court are to the same effect: Freeman vs. 
Burnham, 36 Conn., 473; Paulk vs. Cook, 39 id., 566; Allen vs. Run- 
dle, 50 id., 32. 

In all such cases, however, the form or manner of the particular 
conveyance, or the circumstances surrounding the transaction, may 
exempt itfrom the operation of this general rule. It will be 
observed in the principal case cited (Bank vs. Hume, supra) that 
this doctrine is based upon the ground that the debtor has actually 
withdrawn a fund from his creditors available for the payment of 
debts. The court distinctly declares that the rule laid down by 
them applies only to that which the debtor could have made avail- 
able for the payment of debts. 

The value, or rather the want of value, of these policies, therefore 
as an available asset for the payment of creditors, becomes import- 
ant in settling the question now under consideration. The fact 
that but two premiums had then been paid on the policies would 
have entitled the assignee only to paid-up policies for small 
amounts, payable on the death of Masters. Both policies provide 

That if after the payment of two or more premiums upon this policy the 
same shall cease and determine by default in the payment of any subsequent 
premiums when due, then, notwithstanding such default, this company will 
grant a paid-up policy (payable as above) for such amount as the then pre- 
sent value of this policy will purchase, as a single premium; provided that 
this policy shall be transmitted to and received by this company and appli- 
cation made for such paid-up policy within one year after default in the 
payment of premiums herein shall first be made. 

It is manifest that the policies had no cash surrender value, and 
even if they had been reduced to possession by the assignee it is 
not probable he could thereby have increased the cash in his hands 
for distribution to creditors. -Doubtless this consideration in- 
fluenced both assignee and creditors in deciding to treat the policies 
of insurance as worthless to the insolvent estate. Masters’ conduct 
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concerning the policies removes from him any suspicion of an in- 
tent to defraud his creditors. He did not conceal, but promptly 
revealed at the first opportunity he had, their existence, and was 
apparently ready at all times to put the assignee in possession of 
them. He held them nearly a year, and until by the provisions of 
the insolvent act proceedings looking to his discharge in insolvency 
must have been commenced. Here was an open disclosure and 
offer of the policies by the debtor to his creditors and their as- 
signee, and an entire neglect on the part of both, for such a time 
as to raise a presumption that they had abandoned the policies as 
of no value—as in fact they did, for no creditor of 1874 has ever 
made any claim to them. ‘The insolvent law assumes that credi- 
tors will reject nothing that has a seeming value:” Filley vs. King, 
49 Conn., 214. 

Acting upon this lawful assumption, Masters, on the 17th day of 
January, 1873, less than three weeks before the date of his dis- 
charge, caused the policies to be reissued and made payable to his 
wife. As his discharge was granted after the transfer of the poli- 
cies, and could have only been granted by the action of his creditors 
representing in value at least three-fourths of his total liabilities, 
and as all his creditors had knowledge of the existence of the poli- 
cies in question, it is not a violent inference that they knew and 
approved of this act of Masters. At all events there is nothing in 
the whole transaction that indicates any intent on Masters’ part 
to defraud his existing creditors. 

‘As evidence was offered in the court below tending to prove that 
these policies, with two premiums paid thereon, eight more to be 
paid on one, and an indeterminable number on the other, had any 
value as an asset in 1874, nor does the finding show they had such 
value. All the facts upon the record justify the conclusion that all 
the creditors of Masters regarded the policies in question as abso- 
lutely valueless for the payment of the insolvent debts. 

If this is true, then another element, indispensable to a fraudu- 
lent conveyance, is wanting in this case. To constitute a disposi- 
tion of property by a debtor with intent to defraud his creditors, 
the thing disposed of must be of some value out of which the cred- 
itor could have realized his claim or some part of it: Hoyt vs. 
Godfrey, 88 N. Y., 669. 

If not fraudulent or prejudicial to creditors, then under the set- 
tled law there can be no question as to the insolvent’s right to 
transfer the policies to his wife or for her benefit: Darcy, Trustee, 
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vs. Regan, 44 Conn., 520; Benton vs. Ives, 8 id., 186; Converse vs. 
Hartley, 31 id., 379; Gilligan vs. Lord, 51 id., 562. 

But even if the policies had been found to have been of value as 
an asset for the then existing creditors of Masters’, and on that ac- 
count we were compelled to hold their transfer fraudulent as to 
such creditors, we should still, under the facts of this case, be un- 
able to sustain the plaintiffs claim. 

The demand sought to be enforced in this action did not arise 
till nine years after Masters’ diseharge in insolvency. By the terms 
of the Canadian insolvent act the effect of such discharge was to 
completely absolve the insolvent debtor from all liabilities whatso- 
ever then existing against him and provable against his estate. 
It was equivalent to payment by Masters, and left him free to face 
the world anew unburdened by debt: Insolvent Law of Canada, 
32-33 Victo., Chap. XVI, Secs. 109-110. 

Under such a state of facts there is no ground upon which a sub- 
sequent creditor can attack the conveyance in question. While the 
authorities differ as to whether to entitle a subsequent creditor to 
relief, he must show that at the time of the commencement of this 
suit there were debts still outstanding which the debtor owed at 
the time he made the alleged fraudulent conveyance, yet all will 
will agree that there must at least have been debts contracted be- 
fore the conveyance which remained unpaid at the time when the 
subsequent creditor’s debt was created. A subsequent creditor 
must rest the foundation on his individual relief upon the equity 
of an antecedent creditor: Claflin vs. Mess., 30 N. Y. Eq. R., 212; 
Bigelow on Fraud, 107. 

The case at bar fails to disclose the existence of a single unsatis- 
fied debt created prior to the origin of the claim in suit. 

Payment or satisfaction by a debtor of all debts existing prior to 
the time he makes a voluntary conveyance repels the idea that he 
thereby intended to defraud creditors: Claflin vs. Mess et al., 
supra; Freeman vs. Pope, supra; Lush vs. Wilkinson, 5 Ves., 387; 
1 Am. Lead Cases, 41; Kerr on Fraud, 207, and cases cited. 

There is no error in the judgment appealed from. In this opinion 
the other judges concurred. 





Phenix Ins. Co. vs. Grimes. 


SUPREME COURT OF NEBRASKA. 


PHENIX INS. Co. 
v8. 
GRIMES.* 


Where, in a policy of insurance, a separate valuation has been put upon the 
different subjects of insurance, as $300 on the dwelling-house, $175 on 
household furniture, $75 on barn, “$500 on horses, mules, and colts while 
in barn or on farm,” etc., the contract is severable, and not entire and 
indivisible. 

In such case, the consideration for insurance on the house might be stated in 
the policy as a separate item, so of the consideration for the household 
furniture, barn, horses, mules, and colts; and the stating of the aggre- 
gate of these sums in the policy as the consideration, instead of the items 
separately, does not make the contract indivisible and entire, aud a con- 
veyance of the real estate did not avoid the insurance on the personalty. 


S. P. Davinson, fur Plaintiff in Error. 
A. M. Appexeer, for Defendant in Error. 
MaxweELt, J. 
This is an action upon a policy of insurance to recover for the 
death of a colt. On the trial of the cause a jury was waived, and 
the cause tried to the court, which found in favor of the defendant 
in error, and rendered judgment for the value of the animal. The 
cause was submitted to the court upon the following stipulation of 
facts: ‘“Itis agreed by and between the parties plaintiff and de- 
fendant that this policy was issued by the defendant to the plaint- 
iff; that on or about the 16th of July, 1888, the loss occurred—a 
colt belonging to the plaintiff was killed by lightning on the land 
described in the policy, which land had been sold and conveyed by 
the plaintiff to a third party some time in March, 1888, but that the 
plaintiff was still in possession thereof; that be was the owner of the 
land at the time the policy was issued; that the colt was of the value 
of $60 at the time it was killed; that on the 20th of July, 1888, the 
plaintiff gave notice to S. F. Holmes, the agent of the insurance 
company; that on the 28th of July, 1888, the plaintiff made proofs 
of loss, now offered in evidence and marked ‘ Plaintiff's Exhibit B.’ 


* Decision rendered, November 5, 1891. Syllabus by the Court in Part. 
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That no part of the personal property was incumbered, nor had the 
title thereof been transferred in any way; that the amount of 
loss, or any part of it, has not been paid, nor has the premium, or 
any portion thereof, been repaid or tendered to plaintiff. The 
buildings described in the policy are situated upon said land, which 
had been conveyed by plaintiff in March, 1888. That a receipt of 
the proofs of loss in July, 1888, was the first notice defendant had 
of said conveyance of the said property. That the paper now of- 
fered in evidence marked ‘ Defendant’s Exhibit A’ is the original 
application in pursuance of which the policy sued on was issued. 
It is further agreed that at the time of the loss plaintiff was the 
owner of five horses, mules, and colts.” 
The policy of insurance is as follows:— 


No. 0,221,426. By the policy of insurance. $1,300.00. The Phenix Insur- 
ance Co., of Brooklyn, N. Y. In consideration of cancellation of policy No. 
065,622 and 65/100 dollars cash, and the payment at maturity of eleven dol- 
lars, for which the insured hereafter named has executed a certain promissory 
note or obligation of even date herewith, and payable on the first day of 
January, 1887, do insure J. C. Grimes against loss or damage by fire or light- 
ning to the amount of thirteen hundred dollars, as follows: $300.00 on 1- 
story shgl. roof frm. building, while occupied by assured as dwelling No. 1 
(including foundation, cellar, or basement walls) ; $175.00 on household fur- 
niture, useful and ornamental, family wearing apparel, printed books, plate 
and plated ware, paintings and engravings and their frames (in case of loss 
no one to be valued at more than cost), sewing-machines, trunks, canes, um- 
brellas, family supplies, and fuel, while contained in dwelling No. 1; $75.00 
on shgl. roof frm. barn No. 1 (including foundation) ; $50.00 on shgl. roof 
frm. granary; $200.00 on grain in granaries, or in barns, or in cribs, or in 
dwelling, or in stacks on cultivated land, not over $75.00 on any one stack. 
Classification of animals: $300.00 on horses, mules, and colts (class 1) while 
in barn or on farm, and against lightning while on or off premises. $200.00 
on cattle (class 2: while in barn or on farm. and against lightning while on 
or off premises. It is hereby expressly provided and mutually agreed, and it 
is made one of the considerations upon which this contract is based, that, in 
case of loss or damage to any animal, the limit of claim upon this company 
shall be the amount produced by dividing the total amount insured upon the 
class to which the animal belongs (as above classified) by 3 of the total num- 
ber of animals of such class owned by the assured at the time of the loss or 
damage; it being understood, however, that in no case (except in the case of 
more valuable animals insured specially hereunder by names or numbers) 
shall this company be liable for more than $100.00 on any one horse, mule or 
colt, $50 on any one head of cattle, $5.00 on any one sheep, or $10.00 on any 
one hog, nor in any case for more than the actual cash value of the animal 
destroyed or damaged. Situated (except as otherwise provided) on and con- 
fined to premises now actually owned and occupied by the assured, to-wit: 
80 acres, section N. E. + 35, township 4, range 11, Johnson County, Nebraska. 
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And the Phenix Insurance Co. hereby agrees to make good unto the assured, 
his executors, administrators, or assigns, on receipt of proof satisfactory to 
the company, at its Chicago office, all such immediate loss or damage (at 
the time of loss) not exceeding in amount the sum or sums insured as above 
specified, nor the interest of the assured in the above-described property, as 
shall happen by fire or lightning to the property so specified from the 26th 
day of April, 1886, at 12 o’clock at noon, to the 26th day of April, 1889, at 12 
o’clock at noon. But it is expressly agreed that this company shall not be 
liable for any loss or damage that may occur to the property herein mentioned 
while any promissory note or obligation, given for the premium, remains 
past due and unpaid. This insurance is based upon the representations con- 
tained in the assured’s application of even number herewith on file in the 
company’s office in Chicago, Ill., each and every statement of which is hereby 
specifically made warranty and a part hereof; and it is agreed that, if any 
false statements are made in said application, this policy shall be void ; or if 
the assured shall have or hereafter accept any other insurance on the above- 
mentioned property, whether valid or not, or if the above-mentioned build- 
ings be or become vacant or unoccupied, or be used for any other purpose 
than is mentioned in said application, without consent indorsed hereon ; or if 
the property shall hereafter become mortgaged or incumbered, or upon the 
commencement of foreclosure proceedings, or in case any change shall take 
place in the title, possession, or interest of the assured in the above-mentioned 
property; or if the assured shall not be the sole and unconditional owner in 
fee of said property; or if this policy shall be assigned; or if the risk be in- 
creased in any manner except by the erection and use of ordinary outbuild- 
ings, without consent indorsed hereon,—then, in each and every one of the 
above cases, this policy shall be null and void. The use of gasoline or other 
light products of petroleum for lighting, heating, or cooking is prohibited, 
and will render this policy void without consent indorsed hereon, Kerosene 
oil may be used for lights. In case the assured fails to pay the premium note 
or order at the time specified, then this policy shall cease to be in force, and 
remain null and void during the time said note or order remains unpaid after 
its maturity, and no legal action on the part of this company to enforce pay- 
ment shall be construed as reviving the policy. The payment of the pre- 
mium, however, revives the policy, and makes it good for the balance of its 
term. No agent or employe of this company, or any other person or persons, 
have power or authority to waive or alter any of the terms or conditions of 
this policy, except only the general agent at Chicago, Ill., and any waiver or 
alteration by him must be in writing. In case there shall be any other in- 
surance upon the property hereby insured, whether valid or not, the assured 
shall recover of this company only such proportion of the loss as the sum 
hereby insured thereon shall bear to the whole amount of insurance. The 
company reserves the right to cancel this policy, or any part thereof, by ten- 
dering to the assured the unearned premium, less any policy and survey fee 
that may be included in the consideration; and the assured may cancel where 
the premium or note, or obligation given for such premium, has been actually 
paid in cash ; in which case the company shall retain the expense of obtain- 
ing and writing the risk, and the customary short rates from the date of the 
policy up to the time it is received at the Chicago office of the company for 





12 Report of Decisivns. [Jan., 


such cancellation. In case of loss or damage, the assured shall forthwith 
give notice of said loss in writing to the company. The assured shall, if re- 
quired, submit to an examination or examinations, under oath, by any person 
appointed by the company, and subscribe to such examination when reduced 
to writing. Any difference arising under this policy, in case of loss, may be 
settled by arbitration, each party to select one arbitrator, and the two chosen, 
in case of disagreement, to select a third; and their award in writing shall 
be binding as to the amount of loss only, the cost of arbitration to be borne 
by the parties hereto equally. If this policy is made payable in case of loss 
to a third party, or held as collateral security, the proofs of loss shall be made 
by the party originally insured, unless there has been an actual sale of the 
property covered, consented to as required by the conditions of this policy. 
No suit or action against this company shall be sustainable in any court of 
law or chancery, unless commenced within six months next after such loss 
shall occur, any statute of limitation to the contrary notwithstanding. In wit- 
ness whereof the Phenix Insurance Company have caused these presents to be 
signed by their president. and attested by their secretary, in the city of 
Brooklyn, county of Kings, N. Y.; but the same shall not be binding until 
countersigned by T. R. Burch, general agent for the company at Chicago, 
Illinois. STEPHEN CROWELL, President, 
PHILANDER SHAW, Secretary. 


Countersigned at Chicago, IIl., this 26th day of April, 1886. ——, General 
agent. ([Indorsed on right-hand margin.] Mortgage of $500.00 permitted. 


The principal error relied upon by the insurance company for 
a reversal of the judgment is the sale and conveyance of the real 
estate on which the insured property was kept, there being no no- 
tice given to the company of such transfer. It is claimed that the 
contract of insurance, although it covered several distinct items 
of property specitied in the policy, yet the consideration being single 
and entire, therefore a violation of any part of the policy renders 
the whole void. There are many cases holding that where the pre- 
mium for the insurance is a gross sum, and the policy covers dif- 
ferent classes of property, the contract is indivisible, and, if void as 
‘to one class, is void as to all; hence, as the defendant in error had 
insured the buildings on the farm, and afterwards sold the farm 
without consulting or notifying the insurance company, that, there- 
fore, the policy was avoided as to the personal property covered 
by the policy. The objection to this class of decisions is that they 
are based on a false assumption of facts. Thus a certain amount 
of insurance is placed on the dwelling-house, a specified amount 
on the barn, and on several descriptions of personal property. In 
case of loss of the farm buildings, or jany item of personal prop- 
erty, the recovery cannot exceed the amount of insurance stated in 
the policy on that particular class or description of property, 
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although the aggregate of values of the different items of insurance 
might greatly exceed that sum. Thus, suppose a policy made for 
$5,000, of which sum $1,000 was placed on the dwelling-house, $500 
on the barn, and the remainder on certain items of personal prop- 
erty named. In case of the destruction of the house by fire, the 
company would be liable for $1,000, and no more; and if the barn . 
was burned the liability could not exceed $500. So, in case of the 
destruction by fire of any other piece of property insured, the 
company is liable only for the amount of insurance on that, and 
not for the full amount named in the policy, unless all the property 
insured is destroyed. It will thus be seen that the contract con- 
sists of separate and distinct parts, and covers many subjects. The 
consideration for these several items might properly be stated 
separately in the policy, but for convenience the aggregate of the 
several sums alone is given. This does not make an entire and in- 
divisible contract of the policy. The contracts are severable as to 
each class, and one piece of property is not dependent on another. 
This question was before this court in 1889, in Insurance Co. vs. ° 
Schreck (27 Neb., 527). That cause was carefully considered, and 
it was held, in effect, that the contract was severable, and that the 
execution of a mortgage upon the realty would not prevent a re- 
covery for loss of the personal property. The provision in the pol- 
icy in that case was substantially the same asin the one under 
consideration: We are entirely satisfied with the carefully prepared 
opinion of Chief Justice Reese in that case, and it will be adhered 
to: See, also, Insurance Co. vs. Fairbank (Neb.) This disposes of 
the errors relied upon, and the judgment is affirmed. 
The other judges concur. 





Report of Decisions. 


SUPREME COURT OF DAKOTA. 


WATERBURY 
v8. 
DAKOTA FIRE & MARINE INS. CO.* 


The application stated in response to a question whether the stove-pipes in 
the dwelling passed into good brick chimneys, ‘‘one in iron pipe 4 inches 
from wood; will build chimney in spring.” In the same application, the 
agent stated that he regarded the stove-pipes and chimneys as perfectly 
safe and recommended the risk. The application covenanted that it was 
a full and truthful statement ofthe facts so far as known and material to 
the risk. The policy provided that the application was a warranty. 


Held, That the warranty was qualified by the words ‘material to the risk,” 
and a breach involving forfeiture must-be material to the risk. 


Held, That in view of the endorsement of their safety by the agent, it will not 
be presumed that the promise to build a chimney which was not fulfilled 
induced the acceptance of the risk at a lower rate. 


Held, That the company was estopped by the endorsement of the agent from 
claiming that the promise was material. 


Ditton & Preston, for Appellant. 
T. H. Nutt, for Respondent. 
Croroort, J. 

This action is brought to recover on a fire insurance policy issued 
by the defendant upon plaintiff's dwelling-house and personal 
property. The answer sets forth several defenses, but the only one 
relied upon, in the argument before this court, is an alleged breach 
of warranty on the part of plaintiff in not building a brick chimney 
upon the house in the spring of 1885, whereby the defendant seeks 
to avoid liability for the loss. The case was submitted to the trial 
court upon an agreed statement of facts, which includes the fact 
that plaintiff never built a chimney, as set out in his answer to 
question No. 5 of the application; and also includes the application 
and policy. The application for the insurance, signed by the ap- 
plicant, contains the following question and answer: ‘Question 5. 
Do all stove-pipes pass into good brick chimneys? Answer. One 
in iron pipe, 4 inches from wood. Will build chimney in spring.” 
The application also contains the following :— 


““® Decision rendered, Oct. 10, 1889. 
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And the applicant hereby covenants and agrees to and with said company 
that the foregoing is a true and full statement of all facts in regard to the 
condition, value, and risk of the property to be insured, so far as the same 
are known to the applicant and material to the risk. 


The record also shows the following as a portion of the applica- 
tion: “Questions to Agents. Question 5. Did you carefully ex- 
amine stove-pipes and chimneys? Q. 6. Do you regard them as 
perfectly safe? Answer. Yes. Q. 7. Do you fully recommend the 
risk? A. Yes.” The policy contains the following provision:— 


It isexpressly agreed that the application of even number herewith, on 
file in the office of this company, shall be considered a part of this contract, 
and a warranty by the assured, and to which upplication reference is here 
made for a more particular description of said property insured; and any false 
representation by the assured of his interest in the property, the condition, 
situation, or occupancy of the property, or omission to make known every 
fact material to the risk, 
etc., shall render the policy void. 

The nature of the defense necessarily involves an interpretation 
of the contract of insurance, for the purpose of ascertaining whether 
the words, “will build chimney in spring,” contained in the appli- 
cation amount to a warranty by the assured, or whether they are a 
mere representation. A representation is a statement, collateral to 
the contract, of some fact having reference thereto, and upon the 
faith of which the contract is entered into. It precedes the con- 
tract, and, being only an inducement thereto, it need only be true 
as to matters material to the risk and that influence the insurer in 
taking or rejecting the risk, or in fixing the rate of premium there- 
for. The assured is not held to the strict or even literal truth of 
his representations: 1 Wood, Ins., § 192. “It is enough,” says 
Southerland, J., in Insurance Co. vs. Cotheal (7 Wend., 82), “if a re- 
presentation be made without fraud, and be not false in any mater- 
ial point, or if it be substantially, though not literally, fulfilled.” 
“An express warranty,” according to the definition of Arnould, “is 
a stipulation in writing, on the face of the policy, on the literal 
truth or fulfillment of which the validity of the entire contract de- 
pends.” When the policy refers to the application, and adopts it 
as a part of the insurance contract, the statements in the ap- 
plication, relative to the situation, use, and character of the risk, 
have the same force and effect as if written on the face of the 
policy, and are to be considered warranties, unless from the 
language used it is evident that the parties did not intend them to 
operate as warranties, but asrepresentations. From this it appears 
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that the statements in the application are in the nature of warran- 
ties; indeed, they are so declared in the policy. In the absence of 
statutory provisions to the contrary, the well-settled law of insur- 
ance is that a warranty isin the nature of a condition: precedent, 
whereby the assured stipulates for the absolute truth of the state- 
ment made, or the strict compliance with some promised line of 
conduct, on penalty of his forfeiture of his rights to recover, 
entirely without regard to the question of materiality to the risk. 
Says Mr. May, in his work on Insurance: “One of the very objects 
of the warranty is to preclude all controversy about the materiality 
or immateriality of the statement. ‘The only question is, has the 
warranty been kept? There is no room for construction; no lati- 
tude; no equity.” Section 156. The harshness of this doctrine has 
been frequently recognized, but, as it was held to be founded in the 
contract of the parties, the courts have adhered to it, and have felt 
themselves powerless to relieve against it, except in the interpre- 
tation of the contract itself. Having indemnity for its object, the 
contract is construed liberally to that end; and no rule is better 
settled, or more imperative and controlling, than that it is to be in- 
terpreted liberally in favor of the assured, so as not to defeat, with- 
out a plain necessity, the indemnity, which, in making the insur- 
ance, it was his object to secure. So where doubt exists as to 
whether a warranty or a representation is intended, and the lan- 
guage is susceptible of both interpretations, it will be held to be a 
representation, so as to allow the assured to take advantage of its 
immateriality or its substantial truth: May, Ins., § 174, 175; 1 
Wood, JIns., § 169, 185; Wilson vs. Insurance Co., 4 R.L., 156; Insur- 
ance Co. vs. Slaughter, 12 Wall, 404. 

Although continuing to hold that the materiality of an absolute 
warranty could not be questioned, the courts recognize the right of 
the parties to qualify or limit the effect of the warranty by the 
terms of their contract, and that is exactly what the parties have 
done in this case, by the statement in the application “that the fore- 
going is a true and full statement of all facts in regard to the con- 
dition, value, and risk of the property, so far as the same are known 
to the applicant and material to the risk.” In Redman vs. Insur- 
ance Co. (47 Wis., 89), in construing a policy and application con- 
taining the same provisions asin this case, Lyon, J., in delivering 
the opinion of the court, says: ‘By the terms of the policy the ap- 
plication is made a part of it. The two instruments are therefore 
parts of the same contract, and must be construed together, as 
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though all of the statements and stipulations contained in each 
were written in one instrument; hence the stipulation at the close 
of the application must be treated as if written in the policy. It is 
manifest that such stipulation is not qualified or changed by any- 
thing in the policy. The condition therein that the application 
shall be considered a warranty by the assured means just such a 
warranty as is stipulated in the application; no more and no less.” 
In Garcelon vs. Insurance Co. (50 Me., 580), Chief Justice Appleton, 
in construing similar provisions in a policy and application, says: 
“Tf this is to be regarded as a warranty, it is one the limitations of 
which are clearly expressed in the application. It is not an 
absolute warranty that each answer is true, but only that the 
answers are a just and true exposition ofall the facts and circum- 
stances in regard to the condition, situation, value, and risk of the 
property, so far as the same are known to the applicant and are 
material to the risk:” See, also, Lindsey vs. Insurance Co., 3 R. L., 
157; Elliott vs. Insurance Co., 13 Gray, 139; Prieger vs. Insurance 
Co., 6 Wis. 88; and Insurance Co. vs. Grube, 6 Minn., 82 (Gil 
32),—where similar provisions are held to constitute a warranty 
limited to matters known to the assured and material to the risk. 
So far as the question of materiality is concerned, the parties 
have, by their contract, only limited the warranty in the manner 
that all warranties are now limited by the Code. The effect of 
sections 4160, 4162, 4163, Comp. Laws, is to incorporate into all 
warranties the element of materiality, unless the policy expressly 
declares that the violation of a specified provision shall avoid it, 
The purpose of these sections was to relax the rule requiring the 
strict performance of immaterial conditions in the contract: See 
Civil Code Cal., § 2611, annotated by Creed Haymond and John C. 
Burch of the California Code commission. Mr. Barber, in his Prin- 
ciples of Insurance, says: “ The introduction into the law of insur- 
ance of the doctrine of immaterial warranties effects a radical 
change in the significance heretofore attached to the term ‘warranty.’ 
If the materiality of a warranty is left open to inquiry, the only 
substantial distinctions remaining between a warranty and a rep- 
resentation are that the former must constitute a part of,the policy, 
and must be strictly fulfilled, while the latter precedes the issuing 
of the policy, does not form a part of it, and requires only a sub- 
stantial fulfillment. So that a warranty, according to this section 
of the Code, except on points just mentioned, is identical with a 


representation.” In the absence of statute, where the warranty is 
VoL. XXI.—2, 
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qualified by the contract, as in this case, it is said to be reduced to 
the quality of a representation: See May, Ins., § 161, and also In- 
surance Co. vs. Grube, supra, where it is said: “The warranty, 
therefore, of the statements contained in the application, is not an 
absolute warranty that they are as stated, but only that they are 
true so far as the same are known to the applicant, and material to 
the risk, which qualifies the warranty, and gives it the same effect 
as a representation of the facts would have.” 

What, then, is the test of the materiality of a warranty? The 
test of the materiality of a representation or concealment is well 
settled both by the courts and by the provisions of our Code. Says 
Chief Justice Shaw in Daniels vs. Insurance Co. (12 Cush, 425) 
“And every such fact untruly asserted or wrongfully suppressed 
must be regarded as material, the knowledge or ignorance of which 
would naturally influence the judgment of the underwriter in mak- 
ing the contract at all, or in estimating the degree and character 
of the risk, or in fixing the rate of premium:” See, also, Comp. 
Laws, §§ 4125, 4139: “ Materiality is to be determined not by the 
event, but solely by the probable and reasonable influence of the 
facts upon the party to whom the communication is due, in form- 
ing his estimate of the disadvantages of the proposed contract, or 
in making his inquiries.” It will be noticed that this test of ma- 
teriality is found in article 5, tit. 11, pt. 4, Civil Code, which relates 
to concealment and representation, and is not directly referred to 
in article 7, which relates to warranties; and the question naturally 
arises as to whether such is also the test of the materiality of a 
warranty, in view of its modified character. Bearing in mind the 
inherent distinction which still exists between a representation and 
a warranty,—i. e., that a representation is collateral to the contract, 
precedes it, and is only matter of inducement, while a warranty is 
part of the contract itself,—it would seem to follow that a warranty 
would be material, if its breach increased the risk or hazard, i. e., 
created a more dangerous class of risk than it otherwise would be; 
but since from the character of the insurance business the class or 
degree of the risk would in the very nature of things be determined 
and solely graduated by those matters which induce or influence 
the insurer in accepting a risk and fixing the premium, the test 
of the materiality of a warranty must be substantially the same as 
for representation. This seems to be the view taken by the courts 
in regard to the materiality of warranties qualified by contract, as 
_ in this case. In Elliott vs. Insurance Co., supra, Bigelow, J., in con- 
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struing such a warranty, says: “These stipulations were not only 
unnecessary, ifthe assured was to be held to the literal and exact 
truth of his answers, but are inconsistent with holding them strict 
warranties. The parties to the contract did not so regard them. It 
was only so far as they were material to the risk, or were mis- 
representations or suppressions of material facts, that they were 
intended to affect the rights of the assured to recover on the 
policy. The plaintiff was therefore entitled to have the question, 
whether the rags kept in the store at the time of the fire materially 
affected the risk, passed upon by the jury.” 

Although not referred to by counsel upon the argument, we can- 
not overlook a class of cases that are often incorrectly cited as hold- 
ing that, if representations are put into the form of answers to 
specific questions, the parties have settled for themselves that they 
shall be deemed material, and that the assured cannot show the 
immateriality of a fact which both parties have treated as material, 
and that the question and answer must be held by the court as tan- 
tamount to an agreement that the matter inquired about is material: 
See Wilson vs. Insurance Co., 4 R. I., 141; Campbell vs. Insurance 
Co., 98 Mass., 381; Miller vs. Insurance Co., 31 Iowa, 216; Anderson 
vs. Fitzgerald, 4H. L. Cas., 484; Price vs. Insurance Co., 17 Minn., 
497 (Gil., 473); Jeffries vs. Insurance Co., 22 Wall, 47; Insurance 
Co. vs. France, 91 U. S., 512; Conover vs. Insurance Co., 3 Dill., 218. 
An examination of these authorities discloses that they depend 
generally upon the fact that, by the form of the application and the 
policy, the assured stipulates for the absolute truth of all the 
answers to the questions in the application (which is declared to 
be the basis of the policy), and it is agreed that the policy shall be 
void if any of the answers are false. In Jeffries vs. Insurance Co.. 
supra, Hunt, J., says: “The stipulation is not expressed to be made 
as to important or material statements only, or to those supposed 
to be material, but as to all statements.” This clearly indicates the 
grounds upon which these decisions are placed. It is true that in 
Miller vs. Insurance Co., supra, language is used which would seem 
to indicate that in all cases the question and answer amount to an 
implied agreement that the matters inquired about are material, 
but since the case under consideration was one where the applicant 
had stipulated for the absolute truth of all answers in the applica- 
tion, and the authorities cited by the court were placed solely upon 
the ground that the parties had by their contract settled the ques- 
tion of materiality for themselves, we think it should be limited to 
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such cases. Clearly this could not be the rule where the contract 
expressly includes the element of materiality, as in this case. That 
such a construction was placed upon this class of cases is evident 
from the reading of section 4163, Comp. Laws: “A policy may de- 
clare that a violation of specified provisions shall avoid it; other- 
wise the breach of an immaterial provision does not avoid the 
policy.” The courts have universally held that where warranties 
were qualified, as in this case, the burden is upon the company to 
show the knowledge of the applicant and the materiality of the 
facts, and the applicant is entitled to have these questions passed 
upon by the jury: See Garcelon vs. Insurance Co., supra; 
Lindsey vs. Insurance Co., supra; Elliott vs. Insurance Co., supra; 
Redman vs. Insurance Co., supra. This is also the settled law in 
relation to the materiality of a representation: Huguenin vs. Ray- 
ley, 6 Taunt, 186; Insurance Co. vs. Harmer, 2 Ohio St., 452. But 
‘fn all cases where the facts are specially found by the jury, or are 
without dispute, the question of the materiality to the risk of the 
representations made by the assured at the time of obtaining the 
insurance is for the court:” Ryan vs. Insurance Co., 46 Wis., 674. 
What, then, are the facts found by the court? Briefly stated, 
they are, in effect, that the plaintiff applied for insurance, and, on 
being asked if all stove-pipes passed into good brick chimneys, 
replied: “One iniron pipe, 4inches from wood; will build chimney 
in spring.” That plaintiff warranted the statements in the ap- 
plication true, so far as known and material to the risk. That the 
company’s agent, in answer to a question propounded directly to 
him, pronounced the stove-pipes and chimneys perfectly safe, and 
cecommended the risk, and these statements were a part of the 
written application. That the policy was issued upon the ap- 
plication. That plaintiff never built the chimney, and that at the 
time of the alleged fire the kitchen stove was actively in use for 
baking purposes, and the fire was first discovered in or near the 
roof of the house. This is all. Did plaintiff's failure to build a 
chimney increase the risk, so as to impose upon the company a 
different and greater hazard than that which, in issuing the policy, 
they assumed? It did, if the statement, “will build chimney in 
spring,” induced it to enter into the contract, or to take it at alower 
premium, or if it would probably have had that effect. The state- 
ment, “will build chimney in spring,” is one which, from its very 
nature, is so closely connected with the character of the risk, and 
from the ordinary knowledge of mankind one which would, if com- 
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plied with, so manifestly tend to diminish the hazard, that the court, 
in the absence of other circumstances, would, without proof, feel 
.compelled to say that it would probably and reasonably influence 
the insurer in forming his estimate of the disadvantages of the 
contract, and we should agree with the opinion of Strong, J., in 
Murdock vs. Insurance Co. (2 N. Y. 210) But the question in this 
case is not whether such a statement, standing alone, would be ma- 
terial, but whether the statement, taken in connection with the at- 
tending circumstances, is material. We cannot disregard the fact 
that before issuing the policy the defendant’s agent, acting strictly 
within the scope of his authority, examined the stove-pipes and 
chimneys, pronounced them perfectly safe, and fully recommended 
the risk. Without any proof as to the purpose for which such ex- 
amination is usually made by an agent, or the influence which his 
report ordinarily has upon the company in accepting or rejecting 
the risk, or in fixing the rate of premium, this court cannot assume 
that the statement made by the plaintiff in his application, which 
was entirely voluntary and not in response to and direct question 
as to his intentions, had any influence whatever upon the defend- 
ant in estimating the disadvantages of the risk, or would ordinarly 
influence any insurer, under like circumstances. If we suppose the 
underwriter to have been an individual, and he had satisfied him- 
self, by a careful examination of the premises, that the chimneys 
were perfectly safe and the risk a good one, clearly such a state- 
ment by the assured, as to the future improvement of the chimneys, 
could have no effect upon him in estimating the disadvantages of the 
risk. 

But even if the statement could, from its nature, be considered 
as material, it would seem that the company could not avoid the 
policy on that account, as it would be estopped from claiming that 
to be material which their agent has, in effect, declared to be im- 
material. It is too well settled to be now questioned that the com- 
pany, or its agent acting within the scope of his authority, may 
waive any of the conditions of the policy, and if at the time of issu- 
ing the policy the company or such agent knows the falsity of a re-" 
presentation made by the applicant in procuring the insurance, the 
company is estopped from asserting its falsity in order to avoid 
liability: See Plumb vs. Insurance Co., 18 N. Y., 392; Benedict vs. 
Insurance Co., 31 N. Y., 389; Rowley vs. Insurance Co., 36 N. Y., 
550; Beal vs. Insurance Co., 16 Wis., 241; Miner vs. Insurance Co., 
27 Wis., 693; Roberts vs. Insurance Co., 41 Wis.,321; Devine vs. 
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Insurance Co., 32 Wis., 471; Winans vs. Insurance Co., 38 Wis., 345, 
Frost vs. Insurance Co., 5 Denio, 154; May vs. Insurance Co., 25; 
Wis., 292; Insurance Co. vs. Wilkinson, 13 Wall., 222; Protection Co. 
vs. Schell, 29 Pa. St., 31; Roth vs. Insurance Co., 6 McLean, 324; 
Insurance Co. vs. McCulloch, 21 Ohio St., 176. Reasoning from 
analogy, it would seem that the declaration of the agent that the 
chimneys were perfectly safe would operate as an estoppel to pre- 
vent the company from denying the truth of that statement. Find- 
ing no error in the conclusions of law reached by the court below, 
the case is affirmed. 


SUPREME COURT OF MICHIGAN. 


CANFIELD 
v8. 


GREAT CAMP OF KNIGHT'S OF THE MACCABEES.* 


Where the laws of a benevolent society provided that it should pass on the 
validity of any claim, and thatits decision should be final, and that no 
suit should be brought on such claim, the rejection of a claim by the 
society is final, and no action against it will be sustained in the absence 
of any allegation of fraud or violation of the rules of the society. 


Exprepere & Spier, for Appellant. ° 
Markey & Hatt, for Appellee. 


Grant, J. 

This case was tried by the court, and the finding contains the 
following material facts: Defendant is a mutual benefit association 
incorporated under Act 89, Pub. Acts 1883, for the improvement 
morally, socially, and intellectually of its members, and for the 
purpose of establishing a benefit fund, from which shall be paid a 
certain sum to the member, or his widow, or certain other relatives, 
as he may direct, and as the endowment laws of the order provide. 
Its constitution provides for a great camp, composed of certain 
officers and one representative from each of the subordinate tents 
in the state. This great camp meets annually, and its members 
are selected annually. Three of the principal officers constitute 
the executive committee. Article 18, § 2, of its laws reads as 
follows :— 
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The executive committee shall have power to pass on all death claims, and, 
if in their judgment any such claim is not on its face a valid one, they shall 
notify the beneficiary or beneficiaries of the deceased members thereof, and 
give them or their attorneys an opportunity to appear before such committee 
within sixty days thereafter, and present such evidence as they may have to 
establish the justness or validity of such claim, and the said committee shall 
try, hear, and decide upon the justness or validity of such claim, and such 
decision shall be binding upon such claimant, unless an appeal is taken to the 
great camp. The notice of the appeal from the decision of the said committee 
must be filed with the great record keeper within sixty days thereafter. 
The decision of the great camp, in all such cases, shall be final, and no 
suit in law or equity shall be commenced or maintained by any member or 
beneficiary. 

Plaintiff's husband, now deceased, became a member of the de: 
fendant, and received what is termed a “half endowment certifi- 
cate,” which entitled him to receive one assessment on the 
membership, not exceeding $1,000, as a benefit to his wife, upon 
satisfactory proof of his death, and the surrender of the certificate, 
provided he shall have, in every particular, complied with all the 
rules and regulations of the order. Upon his death plaintiff pre- 
sented her claim to the committee, which decided against it on the 
ground that at the time of his death he was not a member in 
good standing, but had been duly and regularly suspended there- 
from, in accordance with the rules and regulations thereof. She 
then appealed to the grand camp, which also disallowed the claim, 
after a full examination and hearing. She then brought this suit, 
and judgment was rendered therein against her. 

It is claimed on behalf of plaintiff that the provision above quoted, 
which makes the decision of the great camp final, is contrary to 
public policy, and void, in that it ousts the court of jurisdiction. 
No charge is made that either the committee or the grand camp 
acted fraudulently, or in any manner contrary to the rules and 
regulations of the order. Iam unable to see any difference be- 
between the present case and that of Van Poucke vs. Society (63 
Mich., 378). These organizations are purely voluntary, and it may 
well be considered by their members important that claims of this 
character should be determined by methods more inexpensive than 
resorts to the courts. This reason is well expressed by my Brother 
Champlin in the case above cited. Plaintiff seeks to maintain a 
distinction between that case and the present one, in that the 
plaintiff was himself a member claiming for “sick benefits,” while 
the plaintiff here is not a member, and had no voice in the selec- 
tion of members of the tribunal. Her right depends solely upon 





24 Report of Decisions. [Jan., 


the voluntary act of her husband in becoming a member. Her 
right to receive the benefit depended uponhis complying with the 
constitution and rules to which he assented, and which became a 
part of his contract. I can see no reason why a different rule 
should apply to plaintiff than to a member making a claim for 
benefits. Similar provisions have been sustained by the courts: 
Anaconda, etc., No. 12 of Red Men vs. Murbach, 13 Md.,91; Toram 
vs. Association, 4 Pa. St., 519; Society vs. Vandyke, 2 Whart., 309; 
Woolsey vs. Independent Order of Odd Fellows, 61 Iowa, 492; 
Rood vs. Association, 31 Fed. Rep., 62. Judgment affirmed. The 
other justices concurred. 


SUPREME COURT OF PENNSYLVANIA. 


WESTERN AND ATLANTIC PIPE LINES 
v8. 


HOME INSURANCE COMPANY.* 


The policy insured a pipe-line company on oil ‘‘ while contained in” a tank 
known as No. 1, on a certain plan, on a specified tract. A flood carried 
the tank some 400 or 500 feet away, but still on the same tract, to a creek, 
where oil on the water took fire and fired the tank. 


Held, That the warranty as to the location of the oil was satisfied under the 
circumstances by its remaining in the tank. 


Held, That objection to liability on the sole ground of removal estopped the 
company from objecting to the title of insured. 


Held, That where the policy was issued without any representations as to the 
nature of the interest, and the company was liable to the owners for the oil, 
it had an insurable interest of the nature of a quasi-ownership, and the 
insurance was against any loss which the insured might suffer. 


Held, That in such case the company was entitled to insure in its own name 
without disclosing the nature of its interest. 


Held, That a denial of liability was a waiver of a clause allowing sixty days 
for payment before interest began to run. 


Joun H. Murpocs and W. S. Parker, for Appellant. 
T. F. Biron and Messrs. Joun W. & A. Donnan, per Contra. 


Srerrett, J. 
This action is on a policy of insurance issued by the Home In- 
surance Company, defendant, insuring the Western and Atlantic 
“* Opinion filed, October 5,181.2 ££ ££ @ «@@°&° + 
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Pipe Lines, for one year from June 28, 1888, against loss or dam- 
age by fire to the amount of $2,500, “on oil while contained in the 
iron crude-oil tank known as No. 1, on plan situate, detached 273 
feet, on the Johnson farm at Johnson’s Station, on the line of the 
Washington branch of the Pittsburgh and St. Louis Railroad, on 
leased ground, Washington County, Pa.” 

By necessary implication, the verdict established. the fact, that 
during the life of the policy over thirty-six hundred barrels of oil 
were destroyed by fire while in said “iron crude-oil tank, known 
as No. 1,” on the plan of oil tanks at Johnson’s Station. The 
jury found in favor of the plaintiff for the value of the oil thus 
destroyed. 

The company defendant, after being fully advised as to the loss, 
etc., denied its liability on two grounds:— 

1. Because the tank containing the oil insured had been removed 
“by an unforeseen disaster in the shape of a flood,” and carried 
about four or five hundred feet from the position it occupied when 
the policy was issued. 

2. Because the oil contained in said tank did not belong to the 
plaintiff company, but to its customers for whom it was held in 
storage, which fact was not stated on the face of the policy. 

Conceding the fact, that at the time of the fire the tank had been 
removed by a flood about four or five hundred feet from the posi- 
tion in which it stood when the oil was insured, but not off the 
premises described in the policy, the plaintiff contends that the 
insurance company was not thereby relieved from liability for the 
loss. In that we think it is right. 

The object of the contract was indemnity against destruction of 
the oil, described as “contained in the iron crude-oil tank known 
as No. 1,” ete. With the view of attaining that object, the terms of 
the policy should be construed liberally. If any doubt exists as to 
their meaning it should be resolved in favor of the insured rather 
than in the interest of the underwriter. When words, employed 
in a policy of insurance, are susceptible of two interpretations, that 
which will sustain the claim of the insured should be adopted: 
Wood on Ins., 145; May on Ins., 182. 

Tested by these well-recognized principles of interpretation, the 
position contended for by the defendant company is untenable. 
In substance its position is that the above-quoted description of 
the property insured is, in effect, a warranty that, in case of fire, 
the oil destroyed shall not be contained in said iron tank, but that 
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the tank itself shall remain where it was when the insurance was 
effected, otherwise the insurance company will not be liable. 
Authorities cited in support of that position, where property in- 
sured as contained in certain barns, houses, etc., was destroyed 
after removal to other buildings, have no application to the case 
before us. In those cases there was necessarily a failure to show 
that the insured property was in the designated buildings when 
destroyed. In this case, the jury must have found that the oil in- 
sured was destroyed “while contained in the iron crude-oil tank 
known as No.1,” on the plan of tanks at Johnson’s Station, and 
that, we think, fully satisfies the terms of the contract. The parties 
were not contracting with reference to an insurance upon the tank, 
but only upon the oil contained in it. 

With that construction of the company in view, the learned 
president of the Common Pleas rightly instructed the jury as fol- 
lows: “If you conclude that this tank was picked up bodily by 
the flood and floated down the stream and lodged from three to 
five hundred feet away frum the place where it was constructed, 
against the abutments of the bridge, and remained intact, and in 
that way held the oil, as an oil-tank would hold oil, so that it could 
have been recovered by the company, and while there, in place of 
on the original foundation, the oil in tank was burned, then the 
contract of indemnity would be binding, and the defendant would 
be liable for such loss as the plaintiff might sustain by reason of 
the fire on their proportionate share of the loss.” 

The jury, under this instruction, having found for the plaintiff 
and assessed its damages, the necessary implication is that they 
found the facts, of which the instruction is predicated, to be true; 
that the oil-tank No. 1 contained and held the oil, for the value of 
which they assessed damages in favor of plaintiff, until it was 
destroyed by fire, ete. 

But assuming, merely for argument’s sake, that the description 
of the tank’s location may be regarded as in the nature of a war- 
ranty, it can only be construed as a warranty of location at the time 
the insurance was effected and not that the tank would thereafter 
remain in same location: Insurance Company vs. Mitchell, 48 Pa. 
St., 367. As a statement of then existing facts, it is not even pre- 
tended that the description of the location of the tank, etc., was 
not strictly true. If it was intended to make the continued loca- 
tion of the tank at the precise point, where it then was, a condition 
of the underwriter’s liability, it would have been an easy matter to 
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have said so. Itis not the province of courts to indulge in con- 
jectures favorable to such insurance companies as are disposed, 
upon mere technicalities, to avoid the payment of honest claims. 

Cases are not unfrequent in which statements in regard to the 
use and character of buildings, etc., are construed as merely de- 
scriptive of the risk at the time the application is made, and not as 
a warranty that there shall be no change during the life of the 
policy: Wood on Ins., 444, 446, and cases there cited. In Everett 
vs. Insurance Company (21 Minn.) a threshing machine was insured 
as “stored in a certain barn on section 36,” etc., and it was held 
that this was a mere matter of description, operating to identify 
the property, and not a promissory stipulation on the part of the 
insured, nor a condition on the part of the insurer. 

But, giving the defendant the benefit of the broadest construc- 
tion, the language used in describing the location of the oil insured 
cannot amount to anything more than an implied warranty of the 
plaintiff company that it will not voluntarily change its location. 
This construction appears to have been recognized in Sillem vs. 
Thornton (3 E. & B., 868), and was perhaps warranted by the facts 
of that case. 

Even in that view, we have on the one hand only an implied war- 
ranty that the insured wiil not voluntarily change the location of 
the tank containing the oil, and on the other defendant’s admis- 
sion, in its affidavit of defense, that the location of the tank was 
changed “by a visitation of Providence.” 

Another ground of defense is that the oil in question did not 
belong to plaintiff, but to its customers, for whom it was held in 
storage. 

For some reason, best known perhaps to the party who, on behalf 
of the defendant, wrote the sympathetic letter of October 11, 1888, 
and made the affidavit of defense April 16, 1889, this ground of de- 
fense was not even hinted at in either of those papers, and for 
aught that appears was a mere afterthought. In the letter he says 
“we regret exceedingly the loss sustained by your company, and 
would be pleased to reimburse you if we could see wherein you 
had any claim upon us either in law or equity. We insured oil in 
an iron tank located in a safe position, upon a good foundation, 
and charged you a premium which we considered adequate in view 
of its position; but, an unforeseen disaster, in the shape of a flood, 
carried the tank from its position to a more dangerous one whereby 
it is destroyed.” In the affidavit, substantially the same defense, 
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viz., removal of tank “by a visitation of Providence,” etc., is solely 
relied on. 
It is not even pretended that there was any fraudulent conceal- 
ment of ownership of the property, or that any untruthful repre- 
sentation was made, upon the faith of which the policy was issued, 
nor is it claimed that the defendant company was not fully aware 
of the exact situation and ownership of the oil when it accepted the 
risk. It had notice, by the proof of loss furnished by plaintiff, as 
to the manner in which the oil was held, but no objection on that 
ground was interposed or even intimated. Defendant’s liability 
was denied solely on the ground that the tank containing the oil 
had been removed “by a visitation of Providence.” The supple- 
mental defense, afterwards sprung upon the plaintiff, that it was 
not the owner of the oil, might well be disposed of by saying that 
it came too late: Brick vs. Insurance Company, 80 N. Y., 108; 
Castner vs. Farmers Insurance Company, 50 Mich., 273; Marine 
“Insurance, etc., vs. Robinson, 9 Johns., 192; Stayton vs. Graham, 
‘139 Pa. St.,1. In Brick vs. Insurance Company, supra, the com- 
pany denied liability on the ground of fraud, and so declared to the 
assured. After suit brought, it raised the question as to time of 
filing proofs of loss, etc. In denying its rights to do so, Chief 
Justice Church said: “I think it was estopped from so doing. 
The plaintiffs claim was challenged for fraud and fraud only. 
They acted upon it, and brought an action incurring large expenses 
in its prosecution. Non constat, if the failure to file the proofs in 
time has been insisted on, but that the plaintiffs would have ac- 
quiesced and refrained from prosecuting, and thus they might be 
injured by the change of ground on the part of defendant. Every 
consideration of public policy demands that insurance companies 
should be required to deal with their customers with entire frank- 
ness. They may refuse to pay without specifying any ground, and 
insist upon any available ground; but,if they plant themselves 
upon a specified defense, and so notify the assured, they should not 
be permitted to retract after the latter has acted upon their posi- 
tion, as announced, and incurred expenses in consequence of it.” 

But, aside from what has been said in answer tothe last-mentioned 
ground of defense, we think it is also successfully met by the facts 
connected with the contract of insurance, etc. The plaintiff is a 
corporation chartered under the law of April 29, 1874, and supple- 
ments, and invested with the right to transport, store, insure and 
« ship petroleum, and under our constitution, is prohibited from en- 
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gaging in any other business than that specified in its charter. It 
should be presumed that the insurance company was cognizant of 
these facts and contracted with reference to them, but, whether it 
did or not, it is certainly chargeuble with knowledge of the usual 
and customary methods of conducting the business pertaining to 
property which it insured: Insurance Company vs. McLaughlin, 
53 Pa. St., 487. 

While, in one sense, the plaintiff was not the owner of the oil, 
yet, in so far as risk from loss by fire was concerned, it may, to all 
intents and purposes, be considered as the owner. According to 
the contract made with its customers it was bound to protect, by 
insurance, the oil in its tanks at its own expense. In case of de- 
struction by fire without insurance, it would have been bound to 
its customers to make good the loss. To the extent of the value of 
the oil, therefore, it certainly had an insurable interest, and, in a 
certain sense, was at least quasi owner of the oil. 

The policy in suit issued without any application, or written re- 
quest describing the interest of the insured in the oil, and it does 
not appear that any actual representation, of any kind, was made 
by the insured. In view of these circumstances, the language of 
our brother Williams in Tool Company vs. Assurance Company 
(132 Pa. St., 236) is especially apphcable. He there said: ‘‘We 
ought to assume that a policy written under such circumstances 
was written upon the knowledge of the representative of the in- 
surer, and intended to cover in good faith the interest which the 
insured had in the buildings. Fraud is never to be presumed, and 
in this case no fraudulent representation is shown or alleged, un- 
less it can be deduced from the statements of the insurer, made, 
as we must presume, on the knowledge of its representative, and 
for which the insured is in no manner responsible. We must also 
remember that this policy is to be interrupted most strongly against 
the company whose contract it is. Applying these principles to the 
question now raised, we conclude that the policy written on the 
knowledge of the insurer was made in view of the facts of the case, 
and was intended to cover such interest as the insured had.” 

So in the case before us, the defendant having insured the oil 
contained in tank No. 1 without any representation as to the quan- 
tum of plaintiffs interest therein, must be considered as having in- 
sured it against any loss which the plaintiff would suffer by fire. 
As already observed, the plaintiff had a right, and was bound by its 
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contract with its customers, to protect the oil by insurance, so that 
its value could be accounted for to them in case of loss by fire. 

As was said in Warring vs. Indemnity Company (45 N. Y., 606), 
“Agents, commission merchants or others, having the custody of 
and being responsible for property, may insure in their own names, 
and they may, in their own names, recover from the insurer, not 
only a sum equal to their own interest in the property, by reason of 
any lien for advances, or charges, but the full amount named in the 
policy, up to tke value of the property.” To the same effect jis 
Story on Agency, 126. 

The testimony referred to in the first, second and third specifi- 
cations was rightly admitted. It tended to prove plaintiff's interest 
in the oil, and consequent right to insure. 

The only other specification that requires further notice is the 
ninth, in relation to interest. 

A sufficient answer to that is: The company denied in toto its 
liability, and was therefore not entitled to the benefit of the pro- 
vision in the policy giving sixty days for adjustment and payment 
of loss: Nevins vs. Ins. Co., 5 Foster (N. H.), 22; Adtna Ins. Co. vs. 
McGuire, 51 Ill., 342; Phillips vs. Protection Co., 14 Mo., 220; Fire 
Ins. Co. vs. Rutledge, 7 Ind., 25; Myer’s Fed. Dec., 535. 

In AXtna Ins. Co. vs. McGuire, supra, it was held that such a 
clause applies only where an insurance company agrees to pay, or 
is undecided in regard to paying, but not when it peremptorily 
refuses to pay the loss. 

Further notice of the specifications is unnecessary. There is no 
merit in either of them. Judgment affirmed. 

Mr. Justice Mitchell and Mr. Justice Green dissent. 





1892. ] Crown Point Iron Co. vs. Insurance Companies. 31 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


CROWN POINT IRON CO. 
vs. 

ETNA INS. CO. 
BOATMAN’S FIRE & MARINE INS. CO. 
PENNSYLVANIA INS. CO. 
HAMBURG-BREMEN FIRE INS. CO. 
LANCASHIRE INS. CO. 
PEOPLES INS. CO.* 
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The insured forwarded his policies by mail to the agent, with a letter stating 
that they were enclosed for cancellation, also requesting that the rebate 
should be made as high as the agent could, and a bill be made out show- 

ing the amount allowed on each “policy. After the mailing of the letter a 

fire occurred, and the agent was requested by telegram to return the poli- 
cies. The agent received the telegram shortly after receiving the letter 
and before taking any action. In ignorance of the fire he returned the 
policies. 

Held, That under the New York statute providing that a policy may be ter- 
minated at any time at the request of the insured and a similar provision’ 
in the policy, the policy is terminated upon being sent for that purpose 
without any action by the insurer, and after such cancellation the policy 
is not revived by its return after the destruction of the property. 

Held, That the letter was not a mere inquiry as to the terms of surrender, but 
an unconditional surrender for cancellation. 

Held, That the surrender was not complete until the letter had reached the 
agent, and, if the fire occurred during the transmission, the policy became 
a claim and its subsequent receipt did not release the company from lia- 
bility. The burden of proof as to this was on the company. 


Statement by the Court. 

Appeals, in each of these actions, from an order of the general 
term of the Supreme Court of the Third Judicial Department, revers- 
ing a judgment in favor of the plaintiff entered on the report of a 
referee. Each action was based ona policy of fire insurance issued 
by the defendant against whom it was brought, upon a quantity of 
charcoal belonging to the plaintiff. The defense, aside from a 
specific denial of certain allegations in the respective complaints, 

* Decision rendered, October 13, 1891. ) 
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was that prior to the fire the plaintiff surrendered the several poli- 
cies for cancellation, and thereby terminated the insurance there- 
under. The actions were tried and argued together, and only one 
appeal-book was laid before the court. During the year 1886, 
George Page was the agent of the Aitna Insurance Company, at 
Crown Point, and Meredith B. Little was the agent of the other de- 
fendants at Glens Falls. Each was authorized by the company 
that he represented to issue policies, accept policies for cancella- 
tion, and terminate insurance at the request of the insured. Page 
issued the policy in behalf of the Aitna, and, as the agent of the 
plaintiff, procured Little to issue the others. Alvin L. Inman was 
the general manager and Henry L. Reed the assistant general man- 
ager of the plaintiff, and the name and position of each was printed 
on the letter-heads used by that corporation and its officers. On 
July 26, 1886, the plaintiff had twelve policies of insurance, includ- 
ing the six issued by the defendants, amounting to $14,000, upon 
a quantity of charcoal that it used in its business of manufacturing 
iron. About that time Inman and Reed visited the mines of the 
plaintiff, and there learned that its stock of charcoal was much re- 
duced, whereupon Inman told Reed to cancel some of the policies, 
and, if he could procure a return of the unearned premiums pro 
rata, to cancel them all, but in any event to cancel some. July 
28th, Reed, as assistant general manager, wrote to Page as follows: 
“Herewith I send you insurance policies on charcoal for cancella- 
tion. Our stock is nearly used up. We should be allowed for the 
unexpired time prorata on amount paid. * * * Please attend 
to it at once.” The names, numbers, amounts, and dates of expira- 
tion of nine insurance policies, including the six in question, were 
enumerated in the letter, and the policies themselves were inclosed 
therewith in an envelope, and sent by mail to Page, who received 
the package July 29th at 1:30 pr. m. Page made no reply to this 
letter, but laid aside the Aitna policy, and about 4 o’clock that after- 
noon mailed the others to Little at Glens Falls, with a letter in 
which he stated: ‘TI inclose the following policies for cancellation, 
as the stock of charcoal is used up.” After giving the names, etc., 
of the eight policies, he continued: “ Make.the rebate as high as 
youcan. * * * Please make out a bill stating the amount you 
can allow on each policy for me to show Mr. Reed, the agent of the 
Crown Point Iron Company.” Three of the policies thus inclosed, 
but including none involved in this action, were not issued by 
Little, but were procured by him at the request of Page, acting for 
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the plaintiff. The other five were the policies in suit, that issued 
by the Aitna excepted. During the evening of the 29th or the 
morning of the 30th,—the referee failed to determine which,— 
Little took the package containing these policies from his drawer 
in the post office, opened it, and found it contained policies of the 
plaintiff, which he supposed were sent to him for cancellation. 
Being on his way home, he replaced the package in the drawer, 
locked it, and went home. Between 9 and 10 o’clock on the morn- 
ing of the 30th he took the package from the post office to his own 
office, and, after reading the letter from Page, laid it down with 
other letters to be answered in its turn. About two hours later he 
received a telegram from Page to “return all policies to-day, sent 
you last night on charcoal,” and he at once mailed the policies and 
the dispatch to Page, who received them the next day. In the 
meantime, at half-past 10 on the evening of the 29th, the coal-shed 
containing the charcoal was struck by lightning, and a fire resulted 
that injured the property in question to the amount of $4,681.29. 
Little had not heard of the fire when he mailed the policies to Page, 
but both Page and Reed knew of it when the former, at the re- 
quest of the latter, sent the telegram to Little. When Page re- 
ceived the policies back he delivered them, together with the Htna 
policy, to the plaintiff, but a day or two afterwards Reed returned 
the latter to him at his request, and upon his assurance that it 
would not affect the liability of the parties, and he wrote “can- 
celed” opposite the entry thereof on his policy register. When 
he made his next monthly report he forwarded it to the home office. 
Page did not assume to terminate the policy issued to him, except 
in the manner stated, and Little took no action whatever towards 
terminating the policies that he issued. The plaintiff made no 
attempt to surrender three of the twelve policies that covered the 
charcoal on the 28th of July, when Reed wrote the letter of that 
date to Page. It was conceded that those three policies covering 
the charcoal to the amount of $2,833.34, were in force at the time 
of the fire. 


Ricuarp L. Hann, for Appellant. 


A. L. Sawyer, for. Respondents. 
Vann, J. 


The question presented by these appeals is whether the policies 
were canceled or terminated before the fire occurred. The statute 
regulating the cancellation of fire insurance policies provides that 


“any * * * corporation transacting the business of fire * * * 
VoL. XXI.—3. 
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insurance in this state shall cancel any policy of insurance here- 
after issued or renewed at any time by request of the party insured:” 
Laws 1880, c. 110, § 3. The command of the statute is clear, and 
no discretion or option is left to the company. The sole require- 
ment to set the command in motion is a request by the insured, 
and, after that request is made, the further continuance of the 
contract would be in contravention of the statute. Each of the 
policies in question contains a provision that the “insurance may 
be terminated at any time at the request of the assured.” While 
the method of terminating the insurance, upon the motion of the 
insured, is not specified except that the insured party is to request 
it, the language of the contract indicates that the subject is within 
his control, and that the terminating act is to be done by him 
alone, without any concurrent or supplemental acts on the part of 
the company. The word “may” is the language of the insurer, 
used for the benefit of the insured, and should receive a liberal 
construction to that end. As thus used it is not permissive, but 
imperative, and is in the nature of “must” or “shall.” Otherwise 
the provision in which it occurs is useless, because the parties who 
made the contract could, of course, terminate it by mutual consent 
without any such stipulation. But while it takes two to make a 
contract, one may end it, if the contract itself so provides. Thus 
by the next sentence of the policies, provision is made for the ter- 
mination of the insurance on motion of the insurer in these words: 
“The insurance may also be terminated at any time at the option 
of the company, on giving notice to that effect, and refunding a 
ratable proportion of the premium for the unexpired term.” Here 
the method of effecting the termination is specified by requiring 
the insurer to give notice to the assured, and return the unearned 
premium: Griffey vs. Insurance Co., 100 N. Y., 417; Van Valken- 
burgh vs. Insurance Co., 51 N. Y., 465. No consent of the insured 
is essential. No meeting of minds is required. No act on his part 
is necessary. The contract, through the force of its own provis- 
ions, is ended by the action of the insurer only: Stone vs. Insur- 
ance Co., 105 N. Y., 543. Although the language of the parties is 
at the “request” of the assured in the one instance, and on “no- 
tice” to the assured in the other, we think that in both it is within 
the power of the party desiring to end the contract to do so with- 
out either consent or action on the part of the other. When the 
insured surrenders the policy and requests that it be canceled, he 
an do no more. Unless that ends the contract he is powerless to 
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end it, and the company, while able itself to hang on or let go as it 
wishes, can hold him against his will. An insolvent insurer, by 
refusing to cancel, wou!d prevent the insured from procuring other 
insurance. The right of action for the unearned premium would 
not be complete without the assent of the insurer, and that, in 
effect, would be a new agreement. It was not necessary, as we 
think, that there should be any action on the part of the company. 
No formal cancellation or physical defacement of the policy was 
required, because, by virtue of the contract and the statute, the 
surrender of a policy with a request that it be terminated operates 
as a cancellation, even if the insurer absolutely refuses to permit 
it to be canceled. 

In Train vs. Insurance Co. (62 N. Y., 598; 68 N. Y., 208), it was 
held that a surrender of a policy by the insured, and the accept- 
ance of it by the authorized agent of the insurer, with the inten- 
tion on the part of both that it should no longer be a contract, was 
in effect a cancellation of it. In that case, which arose prior to the 
passage of the statute, it did not appear on either occasion when 
it was before this court, as an examination of both appeal-books 
shows, that the policy surrendered contained any provision upon 
the subject of surrender or cancellation. Hence the decision pro- 
ceeded upon the theory of a new arrangement involving a meeting 
of minds, but even then nothing was required to be done by the 
company to terminate the contract: See, also, Insurance Co. vs, 
Goodall, 35 N. H., 328, 336; Walters vs. Insurance Co., 39 Wis., 
489. In order to terminate the insurance it was necessary that the 
“request” required by the statute and the contract should be 
made by one authorized to act in the matter in behalf of the plaint- 
iff to one having adequate authority from the defendants. The act 
of Reed in surrendering the policies was the act of the plaintiff, be- 
cause, aside from the authority plainly to be implied from the posi- 
tion he held, he was expressly authorized to surrender some of 
the policies covering the charcoal, and, as he surrendered but part, 
the act came within the authorization. So the acts of Page and 
Little in receiving the policies for cancellation were the acts of the 
respective defendants whom they represented, as it was conceded 
on the trial that they “ had authority to accept policies of insurance 
for cancellation and to terminate insurance at the request of the in- 
sured.” As to the Aitna policy, therefore, the case stands as if the 
insured had handed it to the insurer, and had stated, as Reed 
wrote to Page on July 28, 1886, that it was “for cancellation. Our 
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stock is nearly used up. We should be allowed for the unexpired 
time pro rata on amount paid. * * * Please attend to it at 
once.” Thus we have an absolute surrender of the policy, with an 
unqualified request that it be canceled “at once,” because it was no 
longer needed. No condition was involved, for neither surrender 
nor request was dependent on the rate of the return premium. The 
writer simply expressed the opinion that there should be a pro rata 
allowance, but did not request cancellation if, nor forbid it unless, the 
amount suggested was allowed. Hence we unite with the learned 
general term in saying that “ the plaintiff had done in respect to the 
AXtna Company all that was needed.” It had given up its policy 
to a person authorized to receive it, and had requested cancellation. 
The policy, having been actually terminated, was not revived by 
taking it back under the circumstances stated: Train vs. Insur- 
ance Co., supra. The order appealed from in the action against 
that company should therefore be affirmed, and judgment absolute 
rendered against the plaintiff, in accordance with the stipulation 
contained in its notice of appeal. 

The cases against the other defendants are less clear, and the re- 
sult reached less satisfactory, because it rests, of necessity, upon 
an arbitrary presumption, and may or may not be in accordance 
with justice. What has already been said applies to those cases 
down to the time that the policies involved therein reached the 
hands of Page, who, as to those policies, was not the agent of the 
insurer, but of the insured. When they reached his hands, there- 
fore, his possession was the possession of the plaintiff. He 
promptly mailed them, however, to Little, who stood in the place 
of the insurer so far as the receipt of policies for cancellation was 
concerned. Page had no power to impose conditions, and, as we 
read his letter, he assumed none. He followed the language of his 
instructions by stating that he inclosed the policies “for cancella- 
tion,” giving as the reason that the stock of charcoal was used up. 
He requested as high a rebate as possible, and that a statement of 
the amount allowed on each policy should be sent him to show to 
Reed, but he named neither sum nor rate, even by way of sugges- 
tion, and left nothing open so that he could recede if the allowance 
was not satisfactory. If he was simply trying to find out what 
terms he could get in case of a surrender, why did he send on the 
policies before he knew what the companies would do? 

It is contended by the defendants that the mailing of the policies 
with a letter stating the object sufficed to cancel them, because it 
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was equivalent to the acceptance of a proposition by mail; and the 
following cases are cited, among others, in support of the position: 
Trevor vs. Wood, 36 N. Y., 307; Vassar vs. Camp, 11 N. Y., 441; 
Mactier vs. Frith, 6 Wend., 103; and Brisban vs. Boyd. 4 Paige, 
17. These were cases of contracting wholly by letter or telegram. 
It was long ago held that, if an offer made by mail is accepted by 
mail, the contract is complete from the moment the letter of ac- 
ceptance is mailed, even if it is never received: Vassar vs. Camp, 
supra. Those cases have no application here, because no negotia- 
tion was pending and no contract was proposed. The plaintiff did 
not make an offer to the insurance companies that might or might 
not be accepted. It sought to do an act that would be binding on 
the companies, whether they were willing or not. That act was a 
surrender of the policies with the request that they be termin- 
ated, and the act could not be complete until the request reached 
the companies or theiragent. The policies and notice might have 
been sent by a messenger, who would have been the agent of the 
‘plaintiff for that purpose. Having been sent by mail it was none 
the less the agency of the plaintiff than if a messenger had been 
selected. It was necessary for the plaintiff, in order to terminate 
the policies, to have its notice actually reach the companies or their 
representatives, and the instrument selected for that purpose was 
the agent of the plaintiff, not of the defendant. If the plaintiff lost 
control of the letter as soon as it was mailed, that fact has no bear- 
ing except upon the nature of its relation to the agent that it em- 
powered to deliver the package. It seems, however, that the writer 
of a letter may withdraw it from the office in which it is deposited, 
or from the office to which it is sent: U.S. Postal Laws & Regula- 
tions, §§ 531, 533. If the letter never reached the companies, they 
would have been bound, or, if it reached them after a long delay, 
they would have been bound only from the date of receipt. So 
far as the delivery of such a letter is concerned, the law does not 
recognize the agency of the mail as of any higher or more binding 
character than that of an express company or a private individual, 
although it may presume that a letter duly mailed was received by 
the person to whom it was properly addressed: 2 Whart. Ev., § 
1324; Pow. Ev., 81-86. When did the notice reach the companies 
or their agent Mr. Little? If it reached him before the fire, the 
policies were terminated ipso facto, and were not in force when the 
loss occurred. If it reached him after the fire, then the policies 
were in force when the loss occurred,.and the character of the 
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contract was thereby changed from a contingent to a certain liability 
on the part of the insurer. A cause of action based on an absolute 
debt forthwith accrued to the plaintiff that was not extinguished 
by the subsequent receipt of the policies by Little: Stone vs. In- 
surance Co., 105 N. Y., 543, 550; Van Valkenburgh vs. Insurance 
Co., 51 N. Y., 465, 467. Whether such receipt would take effect 
from its date, as to losses subsequently occurring, is not here in- 
volved, and it is only necessary now to decide that it had no re- 
troactive effect as to losses that had already occurred. If the letter 
was in process of transmission at the time of the fire, the request 
required both by statute and by contract had not been effectually 
made, and the cancellation was incomplete. Unfortunately the 
learned referee did not determine whether the policies reached 
Little before or after the fire. He was requested by the defend- 
ants to find in these words: “At or about nine o’clock in the even- 
ing of July 29th, Mr. Little, while on his way to his residence, 
called at the post-office and opened his post-office drawer, and 
found therein the package containing the policies in question for- 
warded to him by George Page, opened the said package, and 
found that it contained policies of the Crown Point Iron Co., sup- 
posed they were sent him for cancellation, and placed the package 
back in his post-office drawer, locked it, and went home.” The 
referee refused to so find unless the proposed;finding was amended 
by inserting after “July 29th” the words, “or morning of July 
30.” The defendants excepted to the refusal, but the testimony of 
Mr. Little, the only witness upon the subject, was almost in the 
words of the finding as amended. The referee was clearly justi- 
fied in refusing to find that the letter reached the agent of the de- 
fendants on the 29th. Whether this refusal to find is equivalent to 
a finding against the fact or not (Standard Oil Co. vs. Triumph Ins. 
Co., 64 N. Y., 85), there was a failure to find the fact essential to a 
successful defense. The plaintiff was entitled to recover unless the 
defendants established, and the referee found, either that the poli- 
cies had been terminated, or the facts from which the law would 
infer a termination. The burden of proof was upon them to estab- 
lish the facts necessary to make out that defense, and one of them 
was that Page’s letter reached Little before the fire occurred. 
Having failed to do this, they failed utterly, and therefore the order 
appealed from in each of the actions, except that against the Aitna 
Insurance Company, should be reversed, and the judgment entered 
on the report of the referee affirmed, with costs. All concur. 
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SUPREME COURT OF TEXAS. 


EAST TEXAS FIRE INS. CO. 
vs. 


CRAWFORD.* 


The insured building stood on homestead property of insured and his deceased 
wife. The fee to an undivided half of the land vested in minor children, 
but the insured was entitled to its use for life, and in case of division 
might perhaps have received as his share the portion on which the 
building stood. 


Held, That, though he had not qualified as a survivor, a statement in response 
to the question whether his title was absolute, that it was ‘“‘ complete,” 
was not a material misrepresentation. 


Held, That a statement of the true nature of the title to the partner of the 
agent, and his assurance that it was all right, where such partner re- 
ceived applications and premiums and delivered policies, was a waiver 
of objections to the title. 


Oscar Boastrom, for Appellant. 
H. P. Droveut and Wurraker & Bonner, for Appellee. 


Marr, J. 

At the spring term of this court, 1890, the judgment of the dis- 
trict court rendered in this cause was affirmed (not reported); but, 
upon the motion of the appellant, a rehearing was granted pro 
forma that the case might be reopened, and the cause is now be- 
fore us upon the whole record for reconsideration. The grounds 
of the motion, and upon which we are asked to reverse the judg- 
ment below, are (1) that this court erred in its former opinion in 
holding that there had been a partition of subdivision No. 5, which 
appellant insists was of the community property of appellee, Craw- 
ford, and his wife, now deceased, made between them in the life- 
time of the wife, so that the lower half of said subdivision upon 
which the house assured was situated became, was, and is the sep- 
arate property of the appellee. This was substantially the reason 
given by the judge delivering the opinion of the court for the affirm- 
ance in the first instance. Appellant does not contend that such 
partition could not have been made, but simply that the record 


* Decision rendered, April 13, 1891. 
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shows that it was not in fact made. We are not, therefore, now 
called upon to and we do not decide whether such partition, if fully 
proven to have been made by and between the parties, would be 
binding and valid, even between themselves. Appellant, in effect, 
contends, in both the motion and in the briefs of its learned coun- 
sel, that, admitting the law to be on this subject as laid down in the 
former opinion of this court, still the conclusion of the court, as to 
the fact of partition, is unsupported by the evidence contained in 
the record. If we concede this position of counsel for appellant 
to be correct, it does not necessarily follow that the judgment 
ought to be reversed, since, as we have said, the whole record is 
now before us, and we are to determine therefrom whether the 
judgment below is right or not. If that judgment was rightly af- 
firmed in the first instance, in view of the whole case as made by 
the record,—in other words, if no other disposition of the case 
ought to have been made under the law,—then we think that it 
ought to be again affirmed, though the opinion may have assigned 
an erroneous reason, as applied to the facts of the case, for the de- 
cision of the court. We will now inquira whether or not the other 
matiers contained in record and relied on by appellee show the 
legality and correctness of the judgment of the district court. It 
was also contended by appellant originally, and in the motion for 
rehearing, that the appellee did not truly state his title to the land 
on which the house (destroyed by fire) was built, in his application 
for the insurance thereon, and that he also stated that the house 
was unincumbered, whereas a son of his had given a mortgage on 
two-sevenths interest in the property. These facts are relied on as 
working a forfeiture of the policy held by appellee, and upon which 
he recovered in the court below. The former opinion of this court 
held that part of subdivision No. 5, on which the house was situ- 
ated, was the homestead of appellee, and this fact is not disputed. 
We also think that it is apparent from the record that the property 
was the homestead of Crawford and his wife at the time of her 
death, in 1871, and had been such for many years prior thereto. 
After her demise it remained the home of himself and their chil- 
dren residing with him, and was his homestead when the fire oc- 
curred that destroyed it, in 1887. It is contended by appellant, 
and seems to be conceded, that the homestead was originally es- 
tablished on land that was then community property of appellee 
and his wife. In the subdivision (No. 5) there were about 400 
acres of land, upon the lower half of which the house was erected 
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and the homestead established and maintained. We make the fol- 
lowing extract from the testimony of the appellee, which is not con- 
tradicted by anything we have been able to find in the record, to- 
wit: “ Plaintiff further testified that the building insured stood on 
the lower half of subdivision No. 5 of the Antonio de la Garza 
league. That said subdivision I purchased in 1851, during the life 
of my wife, and shortly after its purchase, for the purpose of des- 
ignating the portion to belong to and to descend to the children of 
each, I conveyed to my wife the upper half of said subdivision No. 
5, and retained the lower half in my name; which said lower half, 
with the house upon it, was used by myself and wife, Josefa Craw- 
ford, and family, as a homestead, until she died, in about the year 
1871. That at her death we had seven children surviving, and who 
are now living, one: of whom is a minor, and I am her guardian. 
Since the death of my wife I have occupied the said house as my 
homestead, together with my children, sometimes renting it, and 
sometimes occupying it myself. [He was occupying it when the 
fire occurred.] The remainder of the tract, of about 1,400 acres, 
was inherited by my wife from her deceased father, Antonio de la 
Garza, and was her separate property. [That is, about 1,000 acres 
of the De la Garza grant belonged to the wife, while the 400 acres, 
approximately, constituted subdivision No 5, which was at least or- 
iginally community property, as we have seen. The 1,400 acres 
thus composed of community and separate property was evidently 
segregated from the larger survey in the name of De la Garza, of 
which it had been a part.]” The witness continues: “I did not 
remember at the time of applying for the insurance that I was the 
absolute owner of the house and ground upon which it stood, but 
thought that I had a life interest in it [meaning the separate prop- 
erty presumably], and that I had an undivided interest in portion 
No. 5, but afterwards thought of it, and then examined my deeds, 
and found that my wife and I had divided the subdivision No. 5 
between us. I know that my son C. K. Crawford had mortgaged 
his two-sevenths interest in the property [this could scarcely apply 
to the 200 acres constituting the homestead], one-seventh of which 
was his, and the other seventh he purchased at sheriff’s sale as the 
property of J. C. Crawford, Jr. [another son], and so informed Mr. 
Sauer.” Plaintiff also proved that Antonio de la Garza (the original 
grantee) kad conveyed “division” No. 5 to his son, Antonio de la 
Garza, Jr., and that Antonio de la Garza, Jr., had conveyed to 
plaintiff “all of his interest in the Garza league” [date of deed not 





42 Report of Decisions. [Jan., 


given]. Clearly, the plaintiff was the absolute owner, in any event, 
of the homestead right, and of one-half of the tract of 400 acres 
composing subdivision No. 5. It is equally clear that in such case 
the mortgage given by his son on two-sevenths undivided interest 
in the entire 1,400 acres could not operate on the homestead or 
separate property of the plaintiff, or on any interest of his in the 
land, and consequently amounted in law to no mortgage at all on 
his father’s homestead or his separate property, though undivided, 
but which vested in him at the death of his wife. We will now ex- 
amine, therefore, the question on the hypothesis that subdivision 
No. 5 was community property, but that the lower half thereof was 
the homestead of the plaintiff. 

In the application for insurance plaintiff was asked: “Is your 
title to the above property absolute?” The property referred to 
was a one-story sand-stone dwelling-house. Plaintiff answered, 
“complete.” It was stipulated in the policy that it “shall become 
void, unless consent in writing is indorsed hereon” by the com- 
pany; “if the assured is not the sole and unconditional owner of 
the property, or if his interest in the property is not truly stated in 
the policy” Let us go, if we can, to the principle upon which this 
rule or requirement is founded. We think that the object is to 
render it certain that the assured has an insurable interest in the 
property; and also that, in case the building is destroyed by fire, 
the loss would fall entirely upon him. If the plaintiff had an in- 
surable interest in the house and land constituting his homestead, 
and one-half of which belonged undoubtedly to him in fee, and if 
when the fire occurred which destroyed the house, the loss thereof, 
in legal contemplation, under the circumstances existing at the 
time, falls upon him alone, then we think that his representation 
that his title was complete was not a misrepresentation that would 
vitiate the policy, but that he was the absolute owner of the prop- 
erty, in the meaning of the law as applicable to such stipulations. 
Mr. Wood, in his work on Fire Insurance, says: “It is not all 
cases where the legal title is not vested in the insurer that the pol- 
icy will be void because he represented the property ashis. When 
the policy provides that, if the title is not absolute, it must be so 
stated in the policy, or it shall be void, the question is—First, 
whether the assured had really an insurable interest in the prop- 
erty; and, second, whether, if the property is destroyed, the entire 
loss falls upon him.” Section 88, in full, and authorities cited. 
«A statement in the application that the assured is the owner of 
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the property is simply a warranty that he has an insurable inter- 
est therein, and, unless the species of title is expressly stated, it 
cannot be construed as a warranty that he has an 4bsolute title 
thereto. Unless the assured states the kind of title he has in the 
property in his application, he is simply bound to show an insur- 
able interest therein:” id. Here the plaintiff did not particular- 
ize the kind of title he had to the building, except as may be im- 
plied from the statement that it was “complete.” Again: “A 
person who is called upon to state whether he is the sole and un- 
conditional owner of the property may properly reply in the affirm- 
ative, even though there is a mortgage outstanding thereon. 
[Of course, if the assured answers that there is no mortgage on the 
property, he would be held thereto on account of another stipula- 
tion making this a ground to avoid the policy.| The mortgagor is 
the owner of the property until the title has passed to the mortga- 
gee by proper proceedings of foreclosure. The ownership of the 
mortgagor is absolute, and depends upon no condition, and there- 
fore may be said to be unconditional. His title is liable to and 
may be defeated upon the happening of certain events; but his 
ownership, until such events have been availed of to defeat his 
title, or divest him thereof, is none the less unconditional:” id. 
The law is laid down to the same effect by May on Insurance: See 
section 284 et seq. We have examined all of the cases cited by 
Wood that are accessible to us, and they sustain the text. We will 
quote from one of those decisions: In Hough vs. Insurance Co. 
(29 Conn., 20), where the assured had an equitable interest in the 
land under a parol contract of purchase, the court said, inter 
alia: ‘“ We think, too, that the evidence conduced to prove that the 
plaintiff's interest in that property was an absolute interest; that 
is, an absolute interest in the property, which is so completely 
vested in the individual that he can by no contingency be deprived 
of it without his own consent. * * * So, too, he is the owner 
of such absolute interest who must necessarily sustain the loss, if 
the property is destroyed. The subject of insurance was an inter- 
est, not a title. It is an interest, not a title, of which the condi- 
tions of insurance speak. The terms ‘interest’ and ‘title’ are not 
synonymous. A mortgagor in possession, and a purchaser under a 
defectively executed deed, have both of them absolute as well as 
insurable interests in the property, though neither of them has the 
legal title.” In the present case the plaintiff, as we have seen, 
was not asked to state the particular kind of title he had, whether 
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fee-simple or otherwise. Had he been asked if his title to the 
land was in fee-simple, and he had replied in the affirmative, a dif- 
ferent question might have been presented for our consideration. 
The interrogatory propounded to him evidently referred to his in- 
terest in the house, which he answered was complete. It is true 
that the ownership of the house is ordinarily determined by tke 
title to the land to which it is attached, still we have seen that an 
insurable interest may exist, without the assured having the full 
fee-simple title to the whole land. The company was hardly de- 
ceived by this answer: See, also, Insurance Co. vs. Nelson, 65 IIl., 
415. When the house was destroyed, as it stood on plaintiffs 
homestead, did the loss thereof entirely fall upon him? Plaintiff, 
it is true, had not qualified as survivor in the community, yet there 
had been no partition of the estate among the heirs made, even if 
this could have been applied to the land constituting the home- 
stead under the facts of this case. We shall confine ourselves to 
that portion of the lands of the community. In that land plaintiff 
held one-half thereof absolutely in fee-simple, which had vested in 
him on the death of his wife, and he had the right to use and oc- 
cupy the whole as his homestead unconditionally as long as he 
might live. No one could legally interfere with this right. He 
could not be dispossessed, except by his own voluntary act. He 
could sell or mortgage the whole to pay community debts if any 
existed. His dominion over the property was complete as long as 
as he might live. The other heirs of the wife had no interest, rec- 
ognizable by law, in the homestead as such. He had built and 
paid for the house, and recently had it renovated and repaired, 
and his right to use it was absolutely independent. When it was 
destroyed it is 4 rational presumption that, if able, he would re- 
build it. This he could not do with the money or property of the 
children, but must employ his own. The lawcharges him with the 
duty of providing a home for the child that is yet a minor, and to 
provide for her support and maintenance at his own expense. 
When the fire consumed the home of the plaintiff, that practically 
destroyed his homestead as a habitation, unless he rebuilt the 
house, which, if done, must be at his own expense, as we have said. 
The fire did no injury to the land itself. It was the same afterwards 
as before. True, at some time in the future, which we cannot 
determine, upon the death of the father, or his abandonment of the 
homestead (should this occur), the children’s right to the one-half 
of the property inherited from the mother, it may be presumed, 
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would have then carried with it the right to the house, had it not 
been destroyed. But, to give any tangible effects to this presump- 
tion, we would also be compelled to assume that the house would 
outlast the father. We think that we should not indulge presump- 
tions in either direction, but deal with the status of the property 
as it existed when insured. 

The children had from the death of their mother the fee in one- 
half of the community property, but, as we have said, this was sub- 
ordinate to the right of the father to use and occupy the homestead 
as long as he elected to do so. Of course, his homestead right 
could not vest in him the fee to the half of the land inherited by 
the children. But it may be observed that this community property, 
as shown by the record, consisted of more than 400 acres, or at 
least that much, and we could not say that, even in case of partition, 
the children would be awarded any of the 200 acres composing the 
homestead. If not, they would never have had any interest in the 
house destroyed. Whether upon partition the homestead tract 
would be set apart as the father’s half of the community, and the 
balance of the land to the children, depends upon contingencies 
not to be now determined. Looking to the status of the property, 
and the surrounding circumstances, when the insurance was made 
as well as at the time of the destruction of the house, we are of the 
opinion that the plaintiff had an insurable interest in the property, 
and that, in legal contemplation, the loss of the house must be re- 
garded as having fallen entirely upon him; and therefore he made 
no material misrepresentation of his title to the insurance com- 
pany. We think that it ought to be a plain case of misrepresenta- 
tion before the courts should hold that the owner of the homestead, 
and one-half of the land constituting the same, would be deprived 
of the right of recovery, because in his application for insurance 
he did not state, with accurate precision, whether the property was 
his own separate property or of the community estate. To deter- 
mine the exact status or character of such property often puzzles 
the profoundest lawyers and the most erudite courts. The plaintiff 
does not appear to be either, but a non-professional man, though 
somewhat addicted to deciding law questions for himself. If A. 
should be allowed to insure as his own the property of B., that 
might encourage incendiarism. Here plaintiff's interest in the 
house was too great to admit the application of that principle. 
There is no pretense that the house was overvalued or the fire 
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connived at. It was shown to be worth largely more than the 
amount of insurance. 

We will further re-enforce our conclusion that the judgment 
ought to be affirmed by the consideration of another ground relied 
upon by the appellee. The court below found that the appellant 
had waived the forfeiture of the policy, even if there was any mis- 
representation as to the title. This conclusion was. based on the 
following facts: That a short time after the issuance of the policy 
the appellee discovered that there might be some doubt of his title 
to the land being absolute; at least, he was in doubt himself as to 
the true state of his title. He thereupon returned to the office of 
the agent of appellant to obtain permission fora change of occu- 
pancy, which was granted. At that time the homestead was occu- 
pied by a tenant, and plaintiff obtained leave to again occupy it 
himself, which he did. He then fully informed one Sauer of all the 
facts within his knowledge concerning his title or interest in the 
land. Sauer was the partner of the agent of appellant, and was and 
had been, with the knowledge and consent of the agent, in the habit 
of receiving applications and premiums for the company and de- 
livering the policies. The policies, however, were signed by Young, 
the regular agent. Sauer had delivered the policy to plaintiff in 
the first instance, received his application and the premium. Ap- 
pellee, having made full disclosure as above, requested Sauer, “if 
it was necessary,” to indorse upon the policy the condition of the 
title in the same way that the change of occupancy had been indorsed 
thereon; but Sauer replied, “it is all right,” and redelivered the 
policy. He also told appellee that “we insure it as your homestead, 
and it does not make any difference to whom it belongs upon your 
death.” Appellee relied upon these statements, and again accepted 
the policy. ‘The company retained the premium, and never offered 
to return it or cancel the policy. When the fire occurred plaintiff 
immediately notified the company, and made proof of loss, to which 
the company made no objection at the time, but, upon after-thought, 
concluded not to pay for it, on the ground that plaintiff, as it then 
claimed for the first time, had not truly stated his title. Sauer 
admitted the facts occurring at the last interview with the plaintitf 
and above enumerated,—in fact, there is no conflict of evidence as 
to their correctness; and he also testified that he told plaintiff at 
this interview that the company had no objection to the mortgage 
given by his son C. K. Crawford to Miss James on two-sevenths un- 
divided interest in the whole land, and that “that was all right.” 
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We think that these facts, considered all together, are amply suf- 
ficient to support the conclusion of the district court that the appel- 
lant had waived the right to insist upon a forfeiture of the policy on 
the ground of misrepresentation of plaintiff's title, even if there were 
any misrepresentations originally made. These facts are such, in 
our opinion, as must be held to have had the effect of lulling any 
doubt or suspicion in the mind of the plaintiff as to the true state 
of his title, or the validity of the policy, and of inducing him to be- 
lieve and rely upon the belief that the company had taken and 
would continue,the risk on the property as his homestead, and would 
not claim any forfeiture of the policy, if it should appear that his 
title was not ubsolute in fee-simple tothe whole. That the company 
may waive a condition of forfeiture we deem too well settled to re- 
quire citation of authorities. We cite one, however: Vide Insur- 
ance Co. vs. Gibson (Ark.) We are also of the opinion that, under 
the facts of this case, the company must be held bound by the acts 
and declarations of Sauer. Certainly we could not hold that the 
finding of the court below to that effect is unsupported by the 
evidence. The rule that the agent cannot delegate authority does 
not attain under the circumstances developed in this case: Story, 
Ag., § 14, and note; Wood, Ins., § 409, and authorities 
cited; May, Ins., § 154, and authorities cited; Insurance Co. 
vs. Fahrenkrug, 68 IIl., 469; Bodine vs. Insurance Co., 51 N. Y., 
117. Nor do we believe that there is anything in the position 
assumed by appellant’s learned counsel (that would change the 
above conclusion), viz., that even Young could not have waived the 
condition unless the waiver was indorsed by the company on the 
policy. The company could only act through its agents; and their 
acts, when brought to the knowledge of the company, or when it is 
chargeable with notice thereof, and acquiescence therein, as found 
by the court below, became, in legal contemplation, the acts of the 
company. This was in effect held by our supreme court in the case 
of Morrison vs. Insurance Co. (Tex.) The decision of the Supreme 
Court of Michigan was there approved, where it was held that a 
written contract could no more prevent itself from being changed 
or waived by a subsequent mutual parol agreement than a contract 
of the latter character could be endowed with the quality of perpet- 
ual immutability, despite a later written agreement between the 
parties changing it: See case last cited, and Insurance Co. vs. Earle, 
33 Mich., 153. In conclusion, we may say that we agree with counsel 
for the appellant that the contract of insurance is one of indemnity; 
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and we think, in the light of the record before us, that it is high time 
for the appellant to indemnify the plaintiff for the loss of his dwell- 
ing-house. We have an abiding conviction from the record that 
the justice of this case was reached by the judgment of the district 
court, and that judgment is accordingly affirmed. 


SUPREME COURT OF DAKOTA. 


SMITH Et AL. 
v8. 


CONTINENTAL INS. CO., or New York Ciry.* 


The policy on a granary and grain contained therein was solicited by an 
agent having no authority to contract, who informed insured that incum- 
brances on chattels would not affect it. The policy, which was delivered 
to an agent of insured and never seen by him, provided that it should be 
void in ease the property was mortgaged or incumbered without consent 
endorsed, and that no agent could alter or waive its provisions. 


Held, That the company was not estopped by the act of the agent from claim- 
ing a forfeiture on account of subsequent chattel mortgages given on the 
grain. 

Held, That a letter addressed to a special agent employed in another depart ~ 
ment, designating him as general agent and notifiying him of other in- 
surance, with the request that he notify the company, was not a waiver of 
a policy requirement that consent must be endorsed, where it did not 
appear that the company ever received such notice. 


Held, That the acceptance of interest on a premium note after action begun, 
where the premium was already earned, was not evidence tending to 
show waiver of forfeiture. 


Barz, Wau & Suira}(Atrrep Watuin, of counsel), for Appellant. 
Greene & Hitprets, for Respondents. 


TEMPLETON, J. 

This action is based upon a fire insurance policy issued by 
defendant, and bears date July 29, A. D. 1885. The face of the 
policy was $3,500, the term five years, and a portion of the prop- 
erty insured consisted of a granary, and a quantity of grain therein. 
The risk upon the granary was $500, and the risk upon the grain 
was $2,000. On the 29th of October, A. D. 1887, the granary and 
4,000 bushels of wheat and 2,000 bushels of oats were destroyed 
by fire. It was conceded that the value of the property destroyed 


* Decision rendered, October 10, 1889. 
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exceeded the amount of insurance thereon. The policy was issued 
to Mr. Smith, but subsequently, and before the loss, was assigned 
to Mr. Hitchcock, and made payable to him, so far as his interest 
might appear. Hitchcock held a mortgage covering the real estate 
upon which the granary stood. He had no interest in the crops or 
grain. The premium upon said policy was $58.18, of which $14.54 
was paid in cash when the policy was issued, and the balance was 
settled by Mr. Smith giving his note for $43.64, payable on the 1st 
day of November, A. D. 1886. The policy contained the usual 
clause suspending its operation during the time any note given for 
premium should remain past due and unpaid, and also the following 
provisions :— 

* * * Anditis stipulated and agreed, * * * ifthe assured, without written 
permission hereon, shall now have, or hereafter make or procure, any other 
contract of insurance, whether valid or not, * * * orif the property shall 
hereinafter become mortgaged or incumbered, * * * without consent indorsed 
hereon, then * * * this policy shall be null and void. 

This policy is issued from the office of the company, at Chicago, 
Illinois, and it is stipulated that no agent or employe of this com- 
pany, or any other person or persons than the superintendent of 
the western department, at Chicago, Illinois, shall have power or 
authority to waive or alter any of the terms or conditions of this 
policy, or to make indorsements hereon, and all agreements by the 
superintendent must be signed by him. Two defenses were set 
up in the answer, and relied upon to defeat the action. The first 
defense alleges a breach of that condition in the policy regarding 
incumbrances; the second, a breach of that condition regarding 
additional insurance. Plaintiffs admit that after the delivery of the 
policy, and before the loss, the plaintiff Smith gave eight chattel 
mortgages, each of which became a valid lien upon the grain de- 
scribed in the policy, and that the consent of the company, permit- 
ting such incumbrances, was never indorsed upon the policy. It 
is also admitted that plaintiff Smith, about two months prior to the 
loss, procured from another insurance company, to wit, the West- 
ern Fire & Marine Insurance Company of Sioux Falls, Dak., a 
policy of insurance for the sum of $1,000 upon said grain, and that 
the defendant’s consent to such additional insurance was never 
indorsed upon the policy in suit. Plaintiffs claimed at the trial 
that those forfeitures had been waived by defendant, and intro- 
duced testimony which they insist tended to show such waiver. 


The facts which it is claimed constituted a waiver of the forfeiture 
Vor. XXI.—4. 
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arising from the giving of the chattel mortgages are, in brief, as 
follows: One Jed L. Angell was defendant’s agent at Fargo, Dak., 
for the purpose of taking applications, forwarding them, delivering 
policies, and collecting premiums. Angell took Smith’s applica- 
tion for the risk in question, and at that time told Smith that the 
company cared nothing for incumbrances upon the chattels, and 
gave him to understand that mortgages of that character would 
not invalidate the policy. The policy was sent by defendant’s 
superintendent to Mr. Angell, and by him, pursuant to instructions 
received from Smith, delivered to one Darling, who was Smith’s 
agent for the purpose of receiving said policy, and caring for it. 
Smith never saw the policy until after the loss occurred. Angell 
had no power to make insurance contracts, nor issue policies, and, 
so far as the case shows, had never assumed to have such power. 
This policy, in accordance with the rules and custom of the com- 
pany, was issued from the office of the western department of the 
company, at Chicago, and was countersigned by R. J. Taylor, the 
superintendent of said department, and, so far as appears, is in the 
form ordinarily issued by said company on this class of risks. 
None of the officers or general agents of defendant had notice of 
Angell’s statement to Smith concerning the effect of chattel mort- 
gages upon the property insured until after this suit was com- 
menced. Under these facts, is the defendant estopped from claiming 
a forfeiture by reason of the execution of the chattel mortgages? 
We think not. 

This is a very different case from that where a soliciting agent 
purposely or erroneously inserts false answers to questions in an 
application, the applicant stating the facts truthfully, and being 
innocent of fraud. In such a case the subagent is acting within 
the scope of his powers and duties,—taking applications is his 
business,—and notice to him is notice to the principal, under well- 
settled rules of law. If Angell had been a general agent,—that is, 
if he had been authorized by the company to make contracts of in- 
surance and issues policies,—he doubtless would have had implied 
authority to waive the effect of conditions in the policy inconsist- 
ent with existing facts, and possibly the effect of those inconsistent 
with facts subsequently arising, notwithstanding the limitations in 
the policy. This was not a case of insurance by parol, consum- 
mated between Angell and Smith; and it is also to be noted that 
Smith’s written application, accepted by the company, did not 
alone constitute the contract of insurance between the parties. 
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The proposition just advanced has been clearly stated by a learned 
judge in the following language: “The position of the learned 
counsel for the appellants, that Deter’s application for insurance, 
accepted by the respondent, constitutes the binding contract of 
insurance between the parties to it, exclusive of the policy, appears 
to us wholly untenable. The application is, in effect, for insurance 
by policy, and the premium note is in terms in consideration of a 
policy. If the application were accepted otherwise than by the 
policy, then the application and acceptance constituted an inchoate 
and executory contract, executed and completed by the policy:” 
Fuller vs. Insurance Co., 36 Wis., 603. The policy having been 
delivered to the person appointed by Smith to receive it, he, under 
the facts of this case, was conclusively presumed to know its con- 
tents; and, having accepted and retained it, he cannot now shield 
himself from the effects of violating its provisions under the plea 
that he never read it: Hankins vs. Insurance Co. (Wis.); Cleaver 
vs. Insurance Co. (Mich.); Catoir vs. Trust Co., 33 N. J. Law, 487. 
These views are not in conflict with Insurance Co. vs. Wells (89 IIL, 
82). In that case the insurance company was held bound by the 
statement of the agent taking the application, which statement was, 
in substance, that if the building insured should become vacant it 
would not matter, and no notice thereof need be given the com- 
pany, notwithstanding a contrary provision in the policy. In that 
case, however, the policy was not delivered to the insured or his 
agent, but remained in the hands of the person taking the applica- 
tion until after the fire; and it was upon that express ground that 
the case was distinguished from Insurance Co. vs. Webster (69 IIL, 
392). The latter case is directly in point here. The court says: 
“The evidence shows that the property insured, a dwelling-house, 
was vacated on the 12th day of January, and thereafter remained 
unoccupied until it was destroyed by fire on the 13th day of the 
ensuing February. There is no evidence that notice of this fact 
was given to the company, or that its consent was indorsed on the 
policy. The plaintiff, however, testified that the reason he did not 
notify the company that the premises were vacant and unoccupied 
was because the agent of the company told him, at the time the 
insurance was made, that it was not necessary to give notice if the 
house became vacant. The agent of the company swears that what 
he told the plaintiff was that if the house was not vacant for more 
than thirty days it was not necessary to give notice. The court, at 
the instance of the plaintiff, instructed the jury upon this point that 
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‘the neglect of Webster, to give notice of the vacancy of the prem- 
ises for more than thirty days would not vitiate or avoid the policy, 
if the jury believe from the evidence that the defendant or its agent 
waived such notice at the time the police was issued, or any other 
time before the loss.’ This instruction is clearly erroneous, and 
should not have been given. No principle of the law is better 
settled than that the evidence of a contract cannot exist partly in 
writing and partly in parol. Whatever may have been said in ref- 
erence to the contract between the parties at the time of or prior 
to its execution, after it was reduced to writing parol evidence was 
inadmissible to enlarge, modify, or contradict its terms, as ex- 
pressed in the written instrument. The parties might, undoubt- 
edly, by a subsequent agreement, modify or enlarge its terms by 
parol; but that was not the case here. What was relied on as an 
excuse for not complying with its terms was said when the con- 
tract was being made, and is directly contradictory to it, as evi- 
denced by the policy.” Plaintiff's counsel cite a large number of 
cases to sustain their proposition upon this branch of the case, 
but they are all clearly distinguishable from the one under consid- 
eration. Upon careful examination, each case cited will be found 
to come within one of the three following classes: First, the 
person whose words or acts are set up as an estoppel was in fact a 
general agent; second, the insurance company, by its conduct, had 
led the insured to believe that the agent had general powers; 
third, the agent taking the application at the time had notice of 
- the facts which would constitute a forfeiture of the policy, if issued. 
We therefore hold that the defendant is not estopped by the state- 
ment of Angell, the soliciting agent: Insurance Co. vs. Conover, 
98 Pa. St., 384; Cleaver vs. Insurance Co. (Mich.); Hankins vs. 
Insurance Co. (Wis.); Insurance Co. vs. Davenport, 37 Mich., 609; 
Insurance Co. vs. Wolff, 95 U. S., 326; Tool Co. vs. Insurance Co. 
(Mass.); Carrigan vs. Insurance Co., 53 Vt., 418; Brown vs. Insur- 
ance Co., 59 N. H., 298; Walsh vs. Insurance Co., 73 N. Y., 5; Havens 
vs. Insurance Co. (Ind.) There are many other cases holding the 
same doctrine. 

We now come to the facts which plaintiffs claim constitute a 
waiver of the forfeiture of the policy arising from a violation of the 
clause regarding additional insurance. On the day Smith obtained 
the additional insurance, the following letter, signed by him, was 
mailed to one N. 8. Head, who had, until two days prior thereto, 
been in the employ of defendant :— 
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Wheatland, 9—2, ’87. 
N. S. Head, Esq., Gen. Agt. Continental Ins. Co., Fargo, D. T. 

Dear Sir: I beg to notify you, as general agent of the Continental 
Insurance Company, that I have placed $1,000 of additional insurance 
on grain in granary, for three months, in the Western Fire & Marine Insur- 
ance Company. This, with the $2,000 6n grain in policy I have in your com- 
pany, makes $3,000 total insurance on grain. You will please see that your 
company has proper notice, and accept notice of additional insurance, and 
much oblige. Respectfully yours, W. P. SMITH. 

There is no evidence tending to show that any person connected 
with the company, besides Head, had any notice of the additional 
insurance. Head himself testified that he had no recollection of 
receiving said letter; but whether he ever received it or not is im- 
material, in view of the facts proven and undisputed. While Smith 
addressed Head as general agent, that act does not establish the 
fact, nor does it, alone, show that he was justified in believing that 
Head was defendant’s general agent. Head himself, and Mr. Tay- 
lor, the superintendent of the company, both testified that Head 
was a special agent in the farm department; his duties being to 
nominate and recommend parties for appointment as soliciting 
agents, and to work with and aid such parties in soliciting farm in- 
surance. This testimony was not contradicted. It is not pre- 
tended that Head ever gave Smith even oral permission to obtain 
other insurance. In fact, it does not appear that Smith ever had 
any dealings with Head regarding this or any other insurance, ex- 
cept the signing of the letter above quoted, which was written and 
mailed by the agent of the Western Fire & Marine Insurance 
Company. True, Hamline, the agent of the last-named company, 
says it was his custom to notify Head in such cases, and that he 
had done so several times; but it does not appear that the defend- 
ant ever had knowledge of this practice, or in any way sanctioned 
it. Besides, Head’s relations with the defendant ceased two days 
prior to the mailing of the notice. Under these facts, it cannot be 
held that the defendant waived that provision in the policy re- 
lating to additional insurance: Insurance Co. vs. Wolff, 95 U.S., 
326. In the latter case, Mr. Justice Field, writing the opinion of 
the court, says: “But, even if the agent knew the fact of residence 
within the expected period, he could not waive the forfeiture thus 
incurred, without authority from the company. The policy de- 
clared that he was not authorized to waive forfeitures; and to the 
provision effect must be given, except so far as the subsequent acts 
of the company permitted it to be disregarded. There is no 





54 Report of Decisions. [ Jan., 


evidence that the company in any way, directly or indirectly, sanc- 
tioned a disregard of the provision with reference to any forfeit- 
ures, except such as occurred from non-payment of premiums.” 
It may with propriety be remarked that several able courts have 
held, under similar provisions in policies, that notice to the insur- 
ance company itself, if permission is not indorsed on the policy, 
and the company remain silent, is not sufficient to relieve the 
insured from the effects of a forfeiture. 

There is another point in the case upon which plaintiffs’ counsel 
rely to defeat the forfeitures. When the loss occurred, Smith, as 
we have already seen, wrote to the defendant, notifying it of the 
loss, and also of the additional insurance. To this letter defend- 
ant never replied any further than to acknowledge its receipt. 
Immediately, Smith prepared and forwarded the proper proofs of 
loss. Whether the company, by merely remaining silent and not 
requesting proofs of loss, can be held to have waived in this man- 
ner the forfeiture regarding additional insurance, it is not neces- 
sary for us to decide; for it does not appear that the defendant, or 
any of its agents, had notice of the chattel mortgages at the time 
the proofs were furnished. Hence it did not waive the latter 
forfeiture. 

This brings us to the last proposition in the case. After the 
action was brought, and with full knowledge of all the facts, the 
defendant accepted from Smith the sum of four dollars, which was 
the interest due and unpaid upon the premium note. The policy 
would not expire by limitation until July, A. D. 1890. The pre- 
mium note was delivered with the application, and constituted a 
part of the contract between the parties. The note became due 
and payable November 1, A. D. 1886. At maturity Smith paid the 
principal to Angell, who remitted it to the defendant. The note 
was immediately forwarded to Angell, with instructions to collect 
the interest. Two years afterwards, and about one month before 
the trial, Smith paid the four dollars interest, and Angell remitted 
it to the company. Plaintiffs’ position regarding these facts is 
thus stated in the brief of their attorneys: “We did not claim at 
the trial, nor do we here, that the payment of the note, and accept- 
ance of the amount, after the action was commenced, was of itself 
a waiver of the claim of forfeiture; but that it was a fact properly 
receivable in evidence, as bearing upon the conduct of the com- 
pany relative to this claim after it had notice of the loss. By this 
language we understand that counsel contends that these facts 
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tended at least to prove a waiver. It must be borne in mind that 
the policy had been in force over one year when the chattel mort- 
gages were given, and over two years when the additional insur- 
ance was obtained. The risk had attached, the note and interest 
were past due, and by the provisions in the note itself, as well as 
under the laws of the territory (sections 1541, 1544, Civil Code), 
the whole premium was earned, although the full term fixed for the 
running of the policy had not elapsed. The risk had terminated 
through no fault of the insurer, and the defendant was legally en- 
titled to collect and retain the premium. Had the policy in this 
case been voidable in its inception, and no risk had ever attached, 
counsels position would have been tenable. When, however, the 
premium is earned and forfeitures occur before the loss, the taking 
and retaining of the premium is not inconsistent with a defense 
based upon such forfeiture, and is not evidence tending to show a 
waiver thereof: Pratt vs. Insurance Co., 55 N. Y., 511; Shimp vs. 
Insurance Co. (Ill.); William vs. Insurance Co., 19 Mich., 451; 
Cohen vs. Insurance Co. (Tex.); Joliffe vs. Insurance Co., 39 Wis., 
111; May, Ins., § 553. 

At the close of the testimony defendant’s attorneys moved the 
court to direct a verdict for the defendant upon the following 
grounds: First, that the plaintiffs had forfeited the policy by 
mortgaging the property insured without the consent of the de- 
fendant; second, that the plaintiffs had forfeited the policy by 
obtaining additional insurance upon the property without defend- 
ant’s consent. This motion the court refused, and submitted the 
the case to the jury, who returned a verdict in favor of the plaintiffs 
for the sum of $2,664; upon which verdict judgment was subse- 
quently entered. As the case stood, the court should have directed 
a verdict for the defendant. The stipulations in the policy are 
such as the parties had a right to make; and the defendant, by de- 
livering the policy, and the plaintiffs, by accepting it, are bound by 
them. The judgment of the district court is reversed. 
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SUPREME COURT OF ARKANSAS. 


SUN MUTUAL INS. CO. 
v8. 
JONES.* 


The store insured was kept open after dark for business, as was the custom ; 
but the door was kept locked, and customers knocked for admission. 
The bookkeeper left for a few minutes, intending to return. But during 
his absence the fire occurred. 

Held, That the store was open for business within the meaning of the policy 
clause, which required the books to be locked in an iron safe at night, 
and at all times when the store was not open for business. 

The policy required that action should be begun within a year from date of 
loss, and that payment should be made in sixty days after ‘‘ the loss 
shall have been ascertained and proved.” 


Held, That the limitation begins to run from date of proofs, not date of loss. 


U. M. & G. B. Rosz and E. W. Kimpatt, for Appellant. 
J. M. Moors, for Appellee. 


The facts sufficiently appear in the syllabus. 


MansrFIeELp, J. 

The only contention made by counsel for the appellant on the 
first ground of defense is that the store was not “actually open for 
business ” at the time of the fire, and it is argued that the book- 
keeper, who was the last in charge of the store on the night it was 
burned, had left it locked and unoccupied, and it could not, there- 
fore, have been at any later time open for business. But the facts 
as found by the court are that the bookkeeper, who was also a 
salesman, was engaged in writing up the record of the day’s 
business, a duty which the policy itself required, when, passing 
out of the building by a window, he went into an adjoining store, 
expecting to return in a short time and complete his work. He 
had been absent only a few moments when the fire broke out, and 
there was nothing in the manner or occasion of his leaving the 
store to indicate that anything was intended beyond a brief inter- 
mission in his labor. No importance is to be given to the fact that 

Decision rendered, April 4, 1891. 
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the door was locked. The evidence explains that it was the custom 
to keep it locked after night to prevent the intrusion of persons 
whose presence was not desirable. The building, having sash 
doors, customers could see from its being lighted that the store 
was opened for business, and on knocking at the door they were 
admitted. This was the usual method of keeping the store “open ” 
at night.. Nor can the lateness of the hour aid the theory of the 
defense; for it is shown that it was the custom of merchants in 
that section of the country to continue the business of the day 
until 10 or 11 o’clock at night; and that it was necessary to enter 
the transactions of each day in the books before they were locked 
up for the night. The policy, in effect, recites the fact that the 
plaintiff kept a country store; and the parties are presumed to 
have contracted with reference to the necessities of such a business 
and the usages which prevail in its management: Jones vs. Insur- 
ance Co., 38 Fed. Rep., 19. It is not contended that the store had 
been actually closed for the day before the bookkeeper left it, and 
we think that, if it was then open within the meaning of the policy, 
there is no avoiding the conclusion that it would remain so until 
the transactions of the day were recorded in the books, or until 
some act had been done indicating a purpose to close it. In the 
case cited above the precise question now being considered arose, 
and upon the same facts, the plaintiffs and the property insured in 
that case being the same as in this, and the court there held that 
the store was “actually open for business,” within the meaning of 
the iron-safe clause, when the fire broke out. The reasoning by 
which that ruling is supported appears to us conclusive. We, 
therefore, hold that the finding of the court below, on the issue 
formed by the first defense, is sustained by the evidence, and that 
it was not error to refuse the first declaration of law requested by 
the defendant : Houghton vs. Insurance Co., 8 Mete. (Mass.), 114 ; 
Daniels vs. Insurance Co., 12 Cush., 416; Turley vs. Insurance Co., 
25 Wend, 374. 

2. The second defense is that the plaintiffs action was not 
brought within one year after the date of the fire. It was com- 
menced one year after proof of the loss was made, and the remain- 
ing question to be decided is whether the time within which the 
policy required the plaintiff to sue should be computed from the 
day on which the fire occurred or from that on which the loss it 
occasioned was proved. The eighteenth clause of the policy, 
fixing the period of limitation, is as follows: “All claims under 
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this policy are barred unless prosecuted within one year from the 
date of loss.” By another clause it was provided that payment of 
the loss insured against should “be made in sixty days after the 
loss shall have been ascertained and proved.” If the term “loss,” 
in the eighteenth clause, is to be taken to mean the destruction of 
the property, then it evidently does not mean what the same word 
implies in the provision fixing the time of payment, for in the latter 
the “loss” is described as something to be ascertained, to be 
proved and paid—words which apply more appropriately to the 
amount of damages which the assured has sustained by the 
fire than to the fire itself. The loss to be ascertained and proved 
is also that contemplated by the 8th, 10th, and 12th conditions or 
clauses of the policy. By the 10th clause the loss in goods and 
merchandise is to be paid for at a value “ to be ascertained by experts 
mutually appointed.” Again, in another clause, it is stipulated 
that the company shall be liable only for three-fourths of the loss, 
not exceeding the sum insured, the other one-fourth to be borne 
by the assured. Here, also, the term “loss ” is plainly used in the 
sense of pecuniary damages. Now, the limitation clause declares 
that all claims shall be barred “ unless prosecuted within one year 
from the date of loss.” Standing alone, this provision would seem 
to give the full period of one year in which claims may be prose- 
cuted. But the clause is wholly ineffectual to accomplish that 
object if the appellant’s construction be adopted, since no cause of 
action accrues in any case until the expiration of sixty days, and 
the time of payment may be further deferred by delays which may 
occur beyond the control of the assured by an exercise of the right 
reserved to the company to have the amount of the loss sustained 
and adjusted by experts. It is at least a possible thing that the 
whole period of limitation might thus elapse before the right to 
sue would accrue. In that event the assured would, without fault 
on his part, be cut off from any remedy whatever. A construction 
of the contract which would permit such a result cannot, it is need- 
less to say, be entertained: Barber vs. Insurance Co., 16 W. Va., 
658. This brief comparison of the several clauses of the policy is 
sufficient to show that the meaning of the limitation clause is not 
free from doubt, and in such case a familiar rule is applicable 
which requires us to construe it most strongly against the company: 
2 Whart. Cont., § 670; May, Ins., §§ 175-179. As to the construc- 
tion to be given, the limitation clause of a policy, where it is drafted 
in language similar to that presented by this instrument, the adju- 
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dicated cases are not inharmony. But the weight of the authority 
which they furnish is, we think, against the construction contended 
for by the appellant : Levy vs. Insurance Co., 9 Ins Law J,. 113; 
Hay vs. Insurance Co., 77 N. Y., 242; Steen vs. Insurance Co., 89 
N. Y., 315; Mayor vs. Insurance Co., 39 N. Y., 45; Ellis vs. Insur- 
ance Co., 64 Iowa, 507; Spare vs. Insurance Co., 17 Fed. Rep., 568; 
Vette vs. Insurance Co., 30 Fed. Rep., 668. The text-writers, so far 
as we have had access to their works, also state the rule to be that 
the limitation will be construed to run from the time when the loss 
becomes payable, and not from the date of fire: 2 Wood, Ins., p. 
1029; May, Ins., § 479; Bac. Ben. Soc., § 443. The plaintiff’s action 
was not barred, and the judgment is affirmed. 


UNITED STATES CIRCUIT COURT. 


NORTHERN D1sTRICT OF ILLINOIS 


CHICAGO SUGAR REFINERY CoO. 
v8. 


THE AMERICAN STEAM BOILER COMPANY.* 


The policy insured a sugar refining company on their boilers, pipes, shafting 
and other apparatus against explosion and accident and damage result 
ing therefrom to the property of insured or other persons for which they 
might beliable, and against personal injuries for which they might be 
liable, caused by the boilers or machinery. The policy defined explosion 
as a sudden rupture of the shell or flues of the boiler caused by steam, 
and provided that it should not be liable for any explosion caused by fire 
in the building or damage by fire from any cause. An explosion ofstarch 
dust in a kiln due to fire from the steam-pipes damaged the building and 
killed or injured several of the employes. 


Held, That the word accident as used in the policy was not restricted by the 
provisions regarding an explosion to such as were due only to that cause. 


Held, That this was an accident within the meaning of the policy, for which 
the policy was liable. 


J. N. Jewert & Jewett Bros., for Plaintiff. 
Grecory, Boorn & Haran, for Defendant. 


GresHam, J. 
In consideration of the surrender of two unexpired policies and 
the payment of $450 in cash, The American Steam Boiler Company, 
~ * Opinion Filed November 23,1891....2#°2#2° ° | 
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on October 18, 1889, insured the Chicago Sugar Refinery Company, 
for twelve months, in the sum not exceeding $250,000. 

Upon the twenty-one steam boilers, and the thirty-four filters, tanks, con- 
verters, etc., on the premises occupied by the assured as a sugar refinery, 
situated in the City of Chicago, State of Illinois, and upon the steam pipes 
and the nine engines, the shafting, belting, hangers, pulleys, and the two 
elevators connected therewith and operated thereby, against explosion and 
accident, and against loss or damage resulting therefrom to the property, real 
and personal, of the assured, and to all property of other persons for which 
the assured may be liable. And against accidental, personal injury and loss 
of human life, for which injury or loss of life the assured may be liable to his 
employes, or to any other persons whomsoever, and which shall be caused by 
said boilers, or any machinery of whatever kind, connected therewith and 
operated thereby. 

So much of the third condition, or covenant, indorsed on the 
back of the policy as need here be noticed, reads: 

That by the term ‘‘explosion,” as used in this policy, is to be understood a 
sudden and substantial rupture of the shell or flues of the boiler or boilers, 
caused by the action of steam, and no claim shall be made under this policy 
for any explosion or loss caused by the burning of the building or steamer 
coutaining the boiler or boilers, engines, elevators or machinery, or for any 
loss or damage by fire resulting from any cause whatever. 

‘The assured was engaged inthe manufacture of starch and 
dextrine in two buildings, one of which, the mill house, was one 
story high, 25 feet wide and 40 feet long; and the other, the drying 
house, was two stories high, 50 feet wide and 200 feet long. The 
latter contained two dextrine kilns, in which prepared starch was 
exposed to steam heat in oven-like rooms, 8 feet high, 8 feet wide 
and 18 feetlong, bricked in on the sides and top, and closed in front 
by iron doors. A high degree of temperature is necessary in the 
manufacture of dextrine, to secure which, steam-pipes, connected 
with the boilers, passed through the kilns. 

A fire which was observed in one of the kilns while the factory 
was in operation, was extinguished, by directing upon it a stream 
of water. The day following, the kiln was cleaned of the charred 
and wet mass, and the next day it was recharged with fresh starch. 
Late in the afternoon of the latter day, the foreman of the factory 
reported to the superintendent that a blaze was again observable 
in the same kiln, and the latter opened the door and directed the 
contents of a Babcock fire extinguisher upon the fire. At first his 
efforts were apparently successful, but the flames soon developed 
further back in the kiln, and in his endeavors to extinguish them, 
a cloud of starch dust was raised, which came in contact with the 
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flames, and exploded. The explosion extended through the open 
door of the kiln to the outer part of the buildings, resulting in the 
substantial destruction of a portion of the property insured, the 
buildings in which it was, and the death ofa number of employes, 
and the serious injury of many more. 

Proofs of loss and damage were seasonably made by the assured 
and tendered to the insurer, but it refused to recognize any liabil- 
ity under the policy. The assured thereupon assumed the respon- 
sibility of adjusting and paying the claims presented for death and 
personal injuries, and in partial satisfaction of them, expended 
$21,392.86. Itis agreed that the assured is still liable for $6,500 
on unsettled death and personal injury claims. 

The wreck caught fire and in part was consumed. The build- 
ings were erected at a cost of $13,537.28; the machinery in them 
covered by the policy cost $17,239.39, and the stock in process of 
manufacture at the time of the accident was worth $2,737.78. 

There was salvage of $3,000 on the buildings, $6,035.50 on the 
machinery, and $961,95 on the stock, and the assured collected ona 
fire policy covering the same property $7,176.77, the amount re- 
alized from salvage and fire insurance being $17,174.22. 

The total loss by reason of the accident on the buildings, mach- 
inery and stock was $16,349.23, to recover which, and the $21,392.86, 
paid in settlement of claims for death and personal injuries, and 
$6,500 the amount of claims of the latter class, for which the as- 
sured is still liable, this suit was brought. 

A statute was enacted by the Legislature of New York in 1853, 
authorizing the formation of companies to issue policies “upon 
steam boilers against explosion, and against loss or damage to life 
or property resulting therefrom.” The defendant was organized 
under that statute, and while operating under it issued the two 
policies which were surrendered. 

The statute was enlarged in 1889 by an amendment, authorizing 
insurance “upon steam boilers and upon pipes and machinery con- 
nected therewith, or operated thereby, against explosion and acci- 
dent, and against loss or damage to life or property resulting there- 
from.” The policy in suit was issued after this enactment went into 
force. A demand doubtless existed for insurance, affording greater 
protection to manufacturers, and it was to enable companies operat- 
ing under the statute of 1853 to issue policies like the one in suit 
that the statute was amended. 
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On its face it is for indemnity against explosion and accident and 
loss or damage resulting therefrom to the property, real and per- 
sonal, of the assured, and to all property of others for which the 
assured may be liable, and against accidental, personal injury 
and loss of life, for which the assured may be liable to its employes 
or to any other person, caused by the boilers, or any machinery of 
whatever kind connected with and operated by them. 

The word explosion, as defined by the third condition or covenant 
on the back of the policy, means a sudden and substantial rupture 
of the flues of the boilers caused by the action of steam. But 
neither that, nor any other condition, defines, or in any wise re- 
stricts the ordinary meaning of the word accident. That word, 
used as it is in its usual sense, covers loss due to the breaking or 
injury of the machinery and injury to the boilers not due to 
explosion. 

The explosion of the starch dust in the kiln, the force of which 
threw down the walls of the buildings and substantially destroyed 
the machinery, was as much an accident to it, within the meaning 
of the policy, as if the walls had been demolished by an earth- 
quake, or the force of the wind. If the defendant’s construction of 
the policy is correct, it is not liable for any loss which is not due to 
an explosion of the flues of the boilers, caused by the action of 
steam, or a break of the machinery owing solely to its weakness, and 
not from external force. In other words, no explosion is an acci- 
dent, and only loss due to an explosion of the boilers and the break- 
ing of the machinery from its own weakness, and not from external 
violence, can be recovered. If, owning to the action of steam, a 
pipe had exploded resulting in loss and liability to the assured, 
however great, the insurer would not have been liable; nor would 
it have been liable if an enemy had destroyed or injured the mach- 
inery and boilers by exploding dynamite or gunpowder under 
them. A fair reading of the policy does not justify this construction 
of it. 

The third condition further provides that “No claim shall be made 
under this policy for any explosion or loss caused by the burning 
of the building or the steamer containing the boiler or 
boilers, engines, elevators or machinery, or for any loss or damage 
by fire, resulting from any cause whatever.” It is urged by the 
defendant that, even if the explosion of the starch dust was an ac- 
cident within the meaning ofthe policy, the loss sustained by the 
plaintiff was a fire loss. 
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No property was consumed or damaged by fire until after the ex- 
plosion, and no recovery is sought in this action for damage by fire 
to the wreck. That loss was adjusted and paid under a fire policy. 
The property insured was intact when the explosion occurred. The 
starch dust came in contact with the fire in the kiln, as already 
stated, and exploded, wrecking the machinery and buildings. A 
lighted lamp at the door of the kiln might have produced results no 
less disastrous, and it could have been urged, with equal propriety, 
that the loss was a fire loss. The policy was carefully prepared, 
executed and delivered by the insurer to the assured, and it is a 
familiar rule of construction that, when the meaning of such instru- 
ments is uncertain, or doubtful, they should be construed most 
strongly against the insurer. 

The plaintiffis entitled to recover the amount it has paid in satis- 
faction of claims for deaths and personal injuries, “caused by said 
boilers, or any machinery of whatever kind, connected therewith 
and operated thereby.” 

The kilus were heated by steam pipes passing through them. 
These pipes were part of the machinery, and by means of them 
the kilns were connected with the boilers and operated by them. 
Without the kilns, or something like them, connected with the 
machinery and co-operating with it, the plaintiff could not have 
carried on its business. It was while the machinery was in opera- 
tion that the accident to it occurred, which resulted in the death of 
some of the employes and the personal injury of others. 

The ascertained, but unsatisfied, death and personal injury claims, 
amounting to $6,500, which I understand are to be treated as paid, 
the amount actually paid in satisfaction of claims of the same 
character, and the loss on the building, machinery and stock, on ac- 
count of the accident, make a total of $44,241.09. Interest on this 
amount would be equal to depreciation in the value of the build- 
ings and machinery, if there was depreciation, and interest is not 
allowed. 

Finding and judgment for the plaintiff for the amount above 
shown due. 





SUPREME COURT OF PENNSYLVANIA. 


PICKETT 
v8. 


PACIFIC MUTUAL LIFE INS. CO.* 


The policy insured against ‘‘such violent and accidental injuries as shall be 
externally visible upon his person,” and death resulting therefrom. It 
excepted ‘‘death or injury resulting from or attributable partially or 
wholly to inhalation of gas.”. The insured descended a well to repair the 
pumps and was overcome and suffocated by the noxious gas in the well. 

. Held, That this was not death from inhalation of gas within the meaning of 
the policy, which contemplated a voluntary and conscious inhalation. 
Held, That the death was due to violent and accidental injury from external 

means. 

Held, That, where the company failed to attach copies of its by-laws or appli- 


cation to the policy as required by statute, it should not be permitted to 
offer them in evidence. 


D. I. Batt and C. C. Tompson, for Appellant. 
Messrs. Noyes & Hinceiey and Brown, Stone & Rice, per Contra. 


STERRETT, J. 

The undisputed facts, upon which the jury in this case was in- 
structed to find for the plaintiff the full amount of his claim, are 
briefly as follows: On June 4, 1889, the plaintiff's intestate, John 
W. Moore, received and paid for the policy of insurance on which 
this suit was brought, a copy of which will be found in the record. 
Returning to his boarding-house, same evening, he informed his 
landlady that he had no dinner, and requested that his supper be 
prepared. He then went to the well in the open yard for a drink, 
and finding that the pump required priming with water, he re- 
marked, that he would fix it so as to obviate that difficulty in the 
future, After procuring a hatchet, and removing planks from the 
opening at the top, he descended into the dug-out portion of the 
well, which was four or five feet wide, and only ten or twelve feet 
deep, for the purpose of closing a small opening in the iron pipe 
about mid-way down. A few minutes later his lifeless remains 
were found at the bottom of the well. He died from asphyxia or 
tt ——-_. °° °° ° °° °° °° — 
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suffocation, due to the accidental and unconscious inhalation of car- 
bonic acid or other deadly gas that had unexpectedly accumulated 
in the dug-out portion of the shallow well. 

The well, with which deceased was familiar, and in which he had 
been shortly before, was one of those known as a “driven well,” 
made by driving an iron pipe into the ground, to the depth, in 
this case, of about forty feet. For the distance of about ten or 
twelve feet from the top the earth around the iron pipe was dug 
out so as to form, as above stated, an open well of about four or 
five feet in diameter, in which there was little or no water. The 
top of the well was covered with plank. 

The deceased was a strong, healthy man. His sudden, and 
wholly unexpected death, under the circumstances above stated,’ 
and within a few hours after he had procured the policy of insur- 
ance, undoubtedly resulted from external, violent and accidental 
injuries or means, and without any conscious or voluntary act on 
his part. There was no evidence, nor was it even suggested, that 
he had committed suicide, or that he was wanting in reasonable 
care, or that he voluntarily exposed himself to danger. In describ- 
ing the condition in which he found the body of deceased, the 
physician, who made the post-mortem examination, testified: “The 
surface of the body was of a livid bluish color; the lips andytongue 
were blue; the right side of the head was partially distended with 
dark blood; the left side was nearly empty; the lungs contained 
more blood than they would under different circumstances;,they 
were somewhat congested; the pulmonary arteries were< distended 
with blood; the liver was slightly congested, and also the, kidneys; 
there was, however, no disease of the kidneys, no disease of any of 
the internal organs * * * His death was caused by asphyxia,jdue 
to the inhalation of gas. 

If the latter undisputed and undoubtedly correct conclusion of 
fact needed any confirmation, it may be found in the testimony; as 
to the effect of the same noxious gas on those who went to the 
relief of the deceased, and assisted in removing his remains from 
the well. It shows how narrowly they escaped a similar violent 
and accidental death. 

The notice and proofs of death were full and complete. Their 
sufficiency was not even questioned. 

In view of the undisputed facts, of which the above is an outline, 
the learned president of the common pleas refused to affirm de- 


fendant’s points for charge, some of which are predicated of the 
Vou, XXL—5. 
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foregoing facts, and instructed the jury that upon the undisputed 
facts before them the plaintiff was entitled to recover; and there 
was accordingly a verdict and judgment in his favor. This action 
of the court in refusing defendant’s points, and instructing the 
jury in plaintiff's favor are the subjects of complaint in the several 
specifications of error. 

The first and main point was as follows: ‘The clause in the 
policy of insurance sued on, to wit, ‘This insurance shall not 
cover * * * death or injury resulting from, or attributable par- 
tially or wholly to * * * inhalation of gas,’ applies to the case of 
death resulting from asphyxia caused by inhaling gas accumulated 
at the bottom of the well.” 

This, in connection with the remaining seven points, was rightly 
refused. According to the undisputed facts, above referred to, the 
death of the insured was caused by external, violent and accidental 
means, and without any conscious or voluntary act on his part. 
No one knowing, as he did, the shallowness of the dug-out portion 
of the well, would ever suspect the presence of noxious gas therein. 
Doubtless he never, for a moment, contemplated the slightest dan- 
ger. His death was purely accidental, quite as much so as if he had 
been suddenly and unexpectedly engulfed in water and drowned. 
The deadly but invisible gas, by which he was unconsciously and 
accidentally enveloped, was undoubtedly the external and violent 
cause of his injury and death. According to the physician’s testi- 
mony, above quoted, its violent effect, upon the vital organs of the 
deceased, was plainly visible at the time of the post-mortem exami- 
tion. As was well said in Paul vs. The Travelers Insurance Co., 
(112 N. Y.; which, in principle, rules this case): ‘As to the point 
raised by appellant that the death was not caused by external and 
violent means, within the meaning of the policy, we think it a 
sufficient answer that the gas in the atmosphere, as an external 
cause, was a violent agency, in the sense that it worked upon the 
intestate so as to cause his death. That a death is a result of 
accident, or is unnatural, imports an external and violent agency as 
the cause.” In that case, the policy on which suit was brought 
provided that the insurance should not extend to death caused 
“by inhaling gas.” It appeared that the insured was found dead 
in bed. Gas had escaped in the room, and death was caused by 
breathing the atmosphere of the room filled with gas. It was held 
that death was not caused by the inhaling of gas within the mean- 
ing of the policy. The company relied upon the same narrow and 
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technical defense that is made by the defendant in this case. In 
an able opinion, reported in 45 Hun, 313, the learned judge of the 
general term, whose judgment was afterwards affirmed by the 
court of appeals, said, inter alia: ‘Was the death of the intestate 
caused by or through external, violent and accidental means, within 
the language of the pclicy? * * * We should say the death was 
due to external and violent means as clearly as drowning. * * * 
The cause of death came from outside as surely as would a rifle 
ball, or water in the case of drowning. The escape of gas into the 
room was violent in the same sense that would be the flow of water 
into a wrecked vessel. In either case the external means constitute 
the cause which produces death. It is a violent death, produced 
by an external power, not natural. Some poisons, such as opium 
and chloral, produce no violent action on the human system. The 
man who descends into a well of carbonic acid gas is killed with no 
greater violence, perhaps, than was the intestate. Yet in all these 
cases the result would be called a violent death.* * * We also 
think the words ‘inhaling of gas,’ were used to designate those 
common uses of gas in dentistry, surgery, etc. * * * Evidently, an 
exception from death caused by a surgical operation was not broad 
enough to include the use of anesthetics preparatory to the opera- 
tion. It contemplated a voluntary and intelligent act by the 
assured, not an involuntary and unconscious act.” 

On this question, the court of appeals, in affirming the decision 
of the general term, said: ‘A careful consideration of this instru- 
ment, and of the scope and design of its provisions, leads us to the 
conclusion that appellant must fail in its contention. * * * In ex- 
pressing its intention not to be liable for death from ‘inhaling of 
gas,’ the company can only be understood to mean a voluntary and 
intelligent act of the insured, and not an involuntary and uncon- 
scious act. Read in that sense, and in the light of the contract, 
these words must be interpreted as having reference to medical or 
surgical treatment, in which, ex vi termini, would be included the 
dentist’s work, or a suicidal purpose. Of course, the deceased must 
have, in a certain sense, inhaled gas; but, in view of the finding 
that death was caused by accidental means, the proper meaning of 
the words compels, as does the logic of the thing, the conclusion 
that there was not that voluntary or conscious act, necessarily in- 
volved in the process of inhaling. An accident is the happening 
of an event without the aid and the design of the person, and which 
is unforeseen. * * * To inhale gas requires an act of volition on 
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the person’s part before the danger is incurred. Poison may be 
taken by mistake, or poisonous substances may be inadvertently 
touched; but, whatever, the motive of the insured, his act precedes 
either fact. * * * If the policy had said that it was not to extend 
to any death caused wholly or in part by gas, it would have ex- 
pressed precisely what the appellant now says is meant by the 
present phrase, and there could have been no room for doubt or 
mistake. Policies of insurance are to be liberally construed, and, 
as in all contracts, conditions are to be construed strictly against 
those for whose benefit they are reserved.” 

The principles so well stated and enforced in the cases above 
cited, were afterwards approvingly considered in Bacon vs. U. 8. 
Mutual Accident Association, 123 N. Y., 304. In further support 
of the same principles reference might be made to other authori- 
ties, among which are May on Insurance, 631, in which reference 
is made to Assurance Co. vs. Trew, 5 H. & N., Exch.; Winspeal vs. 
Accident Ins. Co., 29 Eng. Rep., 488; Accident Ins. Co. vs. Crandall, 
120 U. S., 532; Mallory vs. Travelers Ins. Co., 47 N. Y., 52; Life 
and Accident Ins. Co. vs. Burroughs, 69 Pa. St., 43; McGlinchey vs. 
Fidelity and Casualty Co., 14 Atl. Rep., 13; Eggenberger vs. Guar- 
antee Mutual Accident Ass’n, 41 Fed. Rep., 172; U. S. Mutual 
Accident Ass’n vs. Newman, 3 S. E. Rep., 805, but further 
elaboration is unnecessary. 

This case is not ruled by Pollock vs. U. S. Mutual Accident Asso- 
ciation (102 Pa. St., 230), on which defendant relies. While that 
case may well stand upon its own peculiar facts, we think the 
present case is clearly distinguishable in its controlling facts as 
well asin the principles applicable to them. In that case the injury 
did not result from external, violent and accidental means. The 
fatal drug was voluntarily and intentionally taken by the deceased. 
In deciding that case this court never could have intended to lay 
down the broad rule that, in construing an accident policy, there is 
no distinction between external, violent and accidental causes of 
death, and those cases in which death results from voluntary acts. 
What was decided in that case was, that under the various clauses 
of the policy sued on, there could be no recovery, and it was unim- 
portant whether the means arose from the designing act of the 
insured or otherwise. 

Another ground of defense suggested in defendant’s 5th, 6th and 
7th points was, that the deceased was injured in an occupation or 
exposure classed by the company as more hazardous than that 
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specified in the policy, etc. The points referred to appear to be 
predicated of testimony which was improperly before the jury. 
The company, in disregard of the provisions of the Act of May 11, 
1881 (P. L., 30), had failed to attach to the policy copies of the by- 
laws or application, and should not have been permitted, against 
plaintiff's objection, to give them in evidence. The act was passed 
in the interest of honesty and fair dealing, and its provisions should 
be strictly enforced. We have no doubt they apply to such com- 
panies as the defendant. 

Without further referring to the specifications of error, it is 
sufficient to say that neither of them is sustained. 

The deceased was accidentally, violently and fatally asphyxiated 
by the unknown presence of a fluid foreign to his person. If that 
fluid had been oil, smoke, water or molten metal, the result would 
have been substantially the same; death, caused not so much by 
the inhalation of the fluid, as by its action in excluding life-support- 
ing air, would have inevitably resulted. A fair construction of the 
policy leads to the conclusion reached by the court below, that 
death, resulting from causes such as killed the intestate, is not 
within any of the exemptions relied on by the company. 

Judgment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


HUMPHREYS 
v8. 
NATIONAL BENEFIT ASS'N.* 


An accident policy stipulated for the payment of $1,000 in case of ‘“‘the total 
and permanent loss of the sight of both eyes.” The insured had lost the 
sight of one eye prior to the issue of the policy, which was known to the 
agent who secured the application. 

Held, That the loss of the remaining eye was a loss of sight of both eyes 
within the policy. 


The facts are sufficiently stated in the syllabus. 


J. W. Krynear, for Appellant. 
Lazear’ & Orr, for Appellee. 


* Decision rendered, Jan. 5, 1891. 
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Paxson, C. J. 

The only assignment of error is that the court below erred in de- 
ciding in favor of the defendant company the first reserved question, 
viz: “Is the plaintiff entitled to recover the full amount of one 
thousand dollars, having only one eye at the time the certificate 
was issued?” The jury have found specially “ that, at the time 
plaintiff made his application, and got his certificate, he had but 
one eye, which fact was known to Beehe, the soliciting agent of the 
defendant company, who secured the application and policy, and 
to Cunningham, the general agent of the defendant company, who 
received one-half of the premium, and paid seven dollars as benefit 
for an injury sustained in December, 1887.” The knowledge of 
the general agent of the company was the knowledge of the com- 
pany itself: Insurance Co. vs. Spencer, 53 Pa. St., 353. Hence we 
must assume that the company knew it was insuring a person with 
only one eye. Against what diditinsurehim? The paragraph in the 
certificate referring to permanent disability is as follows: ‘Or in 
case such injury results in permanent disability by the loss of one 
or more limbs, or both eyes, within a period of ninety days from 
the happening of such injury, and the member still survives, then, 
in lieu of all other benefits under this contract, and upon the sur- 
render of this certificate, will pay for the severance from the body 
of one hand or one foot, one-third of the principal sum named 
herein, and for the severance from the body of both hands or both 
feet or one hand and one foot, or the total and permanent loss of 
the sight of both eyes, the whole of the principal sum named herein.” 
It is evident the plaintiff was seeking insurance against the total 
and permanent loss of his sight. The company insured him against 
that, or it did not insure him at all, which is not to be considered. 
There appearsto have been no fraud or concealment practiced by 
the plaintiff upon the company, and we are not willing to believe 
that the latter took his premium without giving any insurance as re- 
gards his eye-sight. The loss of one eye to him was precisely the 
same as the loss of both eyes by an ordinary man. It is total 
blindness in either case. There is no provision in the policy for 
the loss of one eye, as there is for the loss of one arm or one leg. 
The reason is plain. The loss of one eye does not produce a “total 
and permanent loss of sight.” For all practical purposes a man 
with one eye can still follow his occupation and gain his living 
while the loss of an arm or leg is a disability which seriously inter- 
feres with his ability to earn his bread ; hence it was that the policy 
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provided, or rather defined the “loss of sight” as the “loss of both 
eyes.” It was the loss of sight which was insured against, and this 
was just as complete in the plaintiffs case as though both eyes had 
been lost during the life of the policy. Assuming that the com- 
pany intended to insure the plaintiff against something, and that 
that something was the loss of his sight, the most that can be said 
is that having but one eye the risk was increased; but the risk was 
not increased after the policy was issued. The general agent knew 
precisely what the risk was when he took it, and neither he nor the 
company can be now heard to aver that the risk was greater in the 
case of a man with one eye than of one with two: Insurance Co. vs. 
Spencer, supra; May, Ins, 146. There can be no reasonable doubt 
that the plaintiff paid his premium, and accepted the policy, under 
the belief that the words “total and permanent loss of the sight of 
both eyes” were equivalent to the loss of eye-sight. He had a 
right to assume this in view of the fact that the policy was issued 
to him with knowledge on the part of the general agent that he 
had but one eye. A contract of insurance must have a reasonable 
interpretation, such as probably was in the contemplation of the 
parties when it was made: Grandin vs. Insurance Co., 107 Pa. St., 
26. Is it reasonable that the parties did not intend the policy to 
cover the matter of eye-sight at all? Yet this is the conclusion we 
must come to, if we sustain the defendant’s contention. Where the 
terms of a policy are susceptible, without violence, of two interpre- 
tations, that construction which is most favorable to the insured, in 
order to indemnify him against loss sustained, should be adopted: 
Insurance Co. vs. Mund, 102 Pa. St., 89;.Burkhard vs. Insurance Co., 
id., 262. And in Hoffman vs. Insurance Co. (32 N. Y., 405) it was 
held that the rule in the interpretation of a policy is more fully es- 
tablished, or more imperative and controlling, than that which 
declares that in all cases it must be liberally construed in favor of 
the insured, so as not to defeat, without a plain necessity, his claim 
to the indemnity which, in making the insurance, it was his object 
to secure. When the words are, without violence, susceptible of 
two interpretations, that which will sustain his claim and cover the 
loss must in preference be adopted. The judgment is reversed, 
and it is now ordered that judgment be entered for the plaintiff 
upon the tirst reserved question. 
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SUPREME COURT OF MINNESOTA. 


ST. PAUL FIRE & MARINE INS. CO. 
v8. 
PARSONS.* 


A principal is not legally chargeable with notice of facts learned by an agent 
in the course of an employment in no way connected with his agency. 


A forfeiture of an insurance policy having occurred from a breach of its con- 
ditions, an agent of the insurer, who has no knowledge or notice thereof, 
is not to be deemed to have waived the same by statements not intended 
to have such an effect, and where conditions do not exist constituting 
an estoppel. 


The express authority conferred upon an agent at a certain place ‘‘ and vicin- 
ity’ held, to embrace risks in the vicinity of the place specified which 
had previously been taken by another agent who had power to act at a 
neighboring place ‘‘ and vicinity.” 

Lamberton vs. Insurance Co. (39 Minn., 129) followed, as to the power of an 
agent of an insurance corporation to bind his principal orally, notwith- 
standing a provision in the policy that the company shall only be bound 
by indorsements made on the policy. 


Lusk, Bunn & Hantey, for Appellant. 
C. L. Smiru, for Respondent. 


Dicktnson, J. 

In February, 1886, the plaintiff insured one Caine against loss 
by fire of his dwelling-house. The policy contained the provision 
that it should be void if the property should be sold under fore- 
closure of a mortgage or any other lien, or by voluntary transfer 
or conveyance, unless such transfer or change of title should be 
indorsed on the policy, or if the assured should sell or transfer the 
property without the consent of the company indorsed on the pol- 
icy. In June, 1887, the premises were sold in proceedings for the 
foreclosure of a mortgage thereon, the mortgagee (a corporation) 
becoming the purchaser, and afterwards assigning its interest to 
the defendant. In November, 1887, the insured, Caine, sold and 
conveyed the premises to the defendant. No indorsements were 
made on the policy concerning these transactions. The question 
presented on this appeal is whether the policy was avoided; or, 





* Decision rendered, Nov. 16, 1891. Syllabus by the Court. 
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more particularly, whether the company, by its agent, one Peter- 
son, in effect waived the conditions that the policy should be void 
in the events specified. The policy was issued by Sawbridge & 
Lake, agents of the plaintiff at Fergus Falls. Subsequently Peter- 
son was appoirted the plaintiffs agent at Barnesville, with express 
authority to receive proposals for insurance in and in the vicinity 
of Barnesville, to fix rates of premium, receive the same, counter- 
sign, issue, renew, and consent to the transfer of policies, to make 
indorsements on the same, or to vary the risk. The insured prem- 
ises were nearer to Barnesville than to Fergus Falls. Peterson was 
a practicing attorney at law, and acting in that capacity in behalf 
of the defendant, he procured the conveyance from Caine to the de- 
fendant; he drawing the deed of conveyance. In the course of his 
employment as such attorney, but not in his employment as the 
plaintiff's agent, as is found by the court, Peterson became in- 
formed of and knew “that the plaintiff had issued the policy in 
question to Caine, as stated in the pleadings.” He was also in- 
formed of the mortgage foreclosure and of the assignment by the 
purchaser to the defendant. After he had been thus informed and 
had thus acted, and in’ October, 1888, as is found by the court, 
the defendant, by her agent, called upon Peterson, as agent of the 
plaintiff, and requested him as such agent to take such steps as 
would secure the defendant the “transfer of the policy of insur- 
ance” previously issued to Caine; and Peterson then informed her 
that the policy was good as to defendant as it then stood, and that 
nothing was necessary to be done to make it good to her. As a 
conclusion of law the court found that “notice to Peterson of the 
transfer of title and foreclosure was notice to the plaintiff, and the 
plaintiff is held to have waived the breaches of the policy by the 
statements of Peterson to the defendant’s agent, as before set 
forth.” The facts found by the court did not justify this conclu- 
sion. It cannot be declared as a legal propusition that when the 
defendant applied to Peterson, as the agent of the plaintiff, to act 
in respect to the insurance, the corporation was chargeable with 
notice of the facts which by the terms of the policy would render 
it void, merely because the agent had previously acquired knowl- 
edge of such facts in the course of an employment in no way re- 
lating to the agency, and with which the principal was not con- 
nected: Trentor vs. Pothen (Minn.), 49 N. W. Rep., 129; Notes to 
Le Neve vs. Le Neve, 2 Lead. Cas. Eq., 109. Though it be con- 
ceded that the nature and the language of the defendant’s request 
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to the agent of the company were such as necessarily to bring to 
his mind, or to impart notice, that the property had been sold, it 
is not found that he was informed that this had been done without 
the consent of the company; nor can the request be regarded as 
necessarily notifying him that such was the case. This was an es- 
sential fact, as respects the legal effect to be ascribed to the answer 
made by the agent to such request. The defendant, in order to 
avoid the forfeiture which had been suffered under the conditions 
of the policy above referred to, relies upon this answer or state- 
ment of the agent as constituting a waiver,—a consent that the pol- 
icy remain in force notwithstanding the fact that the property had 
been suld without the consent of the company. It cannot be said 
from the facts found that the agent intended to waive the forfeiture, 
or that the company is estopped to dispute that it was waived. It 
is not to be presumed that he intended to waive a forfeiture con- 
cerning the very existence or occurrence of which he was ignorant; 
nor, in general, where the facts do not constitute an estoppel, should 
one who neither knows the fact of the forfeiture nor is chargeable 
with fault in not knowing it be held to have waived the same by 
acts or conduct not intended to have such an effect: See Robert- 
son vs. Insurance Co., 88 N. Y., 541; Weed vs. Insurance Co., 116 
N. Y., 106, 118, 22 N. E. Rep., 229. For aught that appears, the 
answer of the agent to the defendant’s request may have been based 
on the assumption that the company had consented to what had 
been done. Before the defendant can claim that the statement of 
the agent constituted a waiver of the forfeiture, not having been so 
intended, or that the principal is estopped to deny the waiver, it 
must appear that the agent knew or was notified of the fact. What 
the agent said in response to the application of the defendant was 
in form the statement of his opinion as to existing rights, rather 
than a declaration that the policy should remain in force notwith- 
standing the fact that by the occurrence of the specified events and 
by the conditions of the policy it had already ceased to be valid. 
The defendant had no right to rely on such a statement as consti- 
tuting a waiver, without seeing to it that the agent was notified of 
the facts which he could not be presumed to know, affecting the 
rights claimed to have been thus waived. The findings do not jus- 
tify the conclusion, and there must be a new trial. 

Concerning another question here presented, and which may 
again arise, we will add that by virtue of the general authority ex- 
pressly conferred upon Peterson as the plaintiff's agent at Barnes- 
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ville and vicinity he was empowered to act in respect to this in- 
surance as fully as he might have done if the policy had been 
issued by him. The authority expressly conferred in terms selected 
by the principal is not to be narrowly construed. He had power to 
bind the company by consenting that the policy remain in force 
notwithstanding the transfer of title and the sale on mortgage for- 
closure; and, notwithstanding the condition of the contract that 
such consent should be indorsed on the policy, it might be given 
otherwise. The company could not, by such a provision in its pol- 
icy, divest itself of the power to afterwards enter into further agree- 
ments or stipulations, through its proper agents, concerning the 
risk. Our decision in Lamberton vs. Insurance Co. (39 Minn., 129, 
39 N. W. Rep., 76) fully covers this point. Order reversed. 


SUPREME COURT OF KANSAS. 


KANSAS FARMERS’ FIRE INS. CO. 
v8. 
HAWLEY.* 


An objection to a question because it is leading does not raise the question as 
to whether such question is competent or not. 


The admission of evidence that does not materially prejudice the rights of a 
party is not sufficient ground for the reversal of a judgment. 


Wheie the answer to a proper question is objectionable, the remedy is by a 
motion to strike it out. 


An error predicated upon alleged erroneous instructions, not excepted to, can- 
not be examined in this court. 


N. B. Carsxapon, for Plaintiff in Error. 
J. C. Exuis, for Defendant in Error. 


Green, C. 
On the 2d day of September, 1887, Maria P. Hawley received 
from an agent of the Kansas Farmers’ Fire Insurance Company a 
policy of insurance issued by said company for one year upon her 
residence and household goods, situated in the town of Collison, in 
Pratt County, for $1,050 upon her dwelling-house, and $750 upon 
the household goods, etc., in said house. (n the night of the 28th 


* Decision rendered, April 11, 1891. Syllabus by the Court. 
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of September following, the building, with most of its contents, was 
destroyed by fire. Suit was brought against the insurance com- 
pany upon the policy, and a judgment was recovered for $1,800. 
To reverse this judgment the plaintiff in error has brought this 
proceeding in error. The first point we are asked to consider is the 
testimony ofthe plaintiff below as to the value of the articles set 
forth in the exhibit attached to the plaintiff's petition. The plaint- 
iff stated that the list represented the articles lost in the fire and 
their value. The question was then asked, “ At what time?” and 
she answered, “I think at the time ofthe fire.” This was objected 
to as incompetent, and the objection overruled. The witness was 
then asked to call over these articles, and testify as to the value of 
each item at the time of the fire. This question was objected to as 
leading. We see noerror in this. It is now claimed that the wit- 
ness had no knowledge of the value of the articles enumerated. 
The objection did not properly raise the question. Besides, the 
question of the value of the property mentioned in the schedule 
was peculiarly within the knowledge of the plaintiff. It was not 
such a class of property as could be said to have a market value. If 
the owner could not be allowed to fix a valuation, it would be very 
difficult to furnish evidence as to the value of such household goods 
and wearing apparel as persons usually keep in residences. 

It is next insisted that the court erred in permitting the plaintiff 
to introduce evidence as to a conversation between the plaintiff and 
a soliciting agent of the defendant. The statement claimed to have 
been made by the agent was not prejudicial error. He was asked 
about the goods rescued from the fire, and said to the plaintiff: 
“Make yourself comfortable; you will have a week or ten days to 
make out a list, and in that time you will probably remember most 
of thethings.” The evidence did not prejudice the rights of the 
defendant. 

The plaintiff in error complains of the admission of the evidence 
of the son of the plaintiff, in regard to the contents of the proof of 
loss, without having laid any foundation for the admission of such 
Secondary evidence. The question was: “State the form you put 
the statement in. State the form of the proof of loss.” The ob- 
jection was made “thatthe proof of loss speaks for itself.” We 
think the question was a proper one. The plaintiff had a right to 
show in what manner proof was made. The answer was perhaps 
objectionable, but no motion was made to strike it out. If the 
answer was objectionable, the remedy was by motion to strike out 
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such portion as was not responsive to the question asked: City of 
Atchison vs. Rose (43 Kan., 605), and authorities there cited. 

It is contended that the court erred in permitting the plaintiff to 
prove a conversation with the agent who took the policy. We see 
no material error in the evidence. The evidence indicated what the 
insured wanted covered by the insurance policy, and was not in- 
tended to change or enlarge the terms of the policy. As to the 
cross-examination of the agent, we think his direct examination 
authorized the questions complained of. He had been asked 
upon his examination in chief what statements or repre- 
sentations he made to the plaintiff or her son at the time he 
took the application, and it was proper for the plaintiff to question 
him upon all matters brought out on his direct examination. The 
evidence could not have had the effect to avoid the clause in the 
policy that the company should not be bound by any act or state- 
ment of the agent, and evidently was not introduced for that pur- 
pose, but was only a part of the legitimate cross-examination of the 
witness. 

Our attention is next called to the ruling of the trial court in 
admitting the statements of the plaintiff and her son that they had 
no knowledge of any incumbrance upon the property at the time 
the application was made. The plaintiffin error sought to avoid 
the payment of the policy by showing that the plaintiff, in her ap- 
plication for the insurance, made the statement that the property 
was not incumbered, when, in fact, there was a mechanic’s lien upon 
it. The defendant had introduced evidence to show that there was 
a mechanic’s lien filed against this property upon the 25th day of 
August, 1887, for the sum of $203.52. We think the evidence was 
immaterial. The defendant did not prove when the application 
was made, and it seems, from the special findings returned, that 
the jury could not determine whether there was any incumbrance 
upon the property at the time the application was made, for the 
reason that it was not dated. 

Complaint is made that the court below tried this case upon the 
theory that the statements in the application must not only have 
been false, but that such knowledge must be brought home to the 
plaintiff, and our attention is called to the instructions of the court. 
We cannot consider this assignmenf of error, for the reason that no 
exceptions were taken to the instructions or any portion of them 
Instructions not excepted to will not be reviewed: Mercantile Co., 
vs. Fullam, 43 Kan., 181; Gafford vs. Hall, 39 Kan., 166. 
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The last assignment of error is the answer returned by the jury 
to the third special question submitted to them by the defendant 
below, as to the value of the house insured, exclusive of the lots, at 
the time the plaintiff made application for the insurance. The 
answer was, about $1,200. We do not think this such an error as 
would justify a reversal of the judgment. Five special questions 
were submitted by each party, and, we think, answered intelligently. 

The judgment should be affirmed. 

Perr Curiam. It is so ordered; all the justices concurring. 


SUPREME COURT OF WISCONSIN. 


O’BRIEN 
vs. 
HOME INS. CO.* 


The insurance was on dwelling and other buildings and property on a tract of 
land represented in the written application as held in fee simple, encum- 
bered for $350 and valued at $3,500. The policy stipulated that the 
application was a warranty, and that in case of false statements, or, if 
the insured was not sole and unconditional owner in fee simple, it should 
be void. It appeared that the property was encumbered by mortgages 
and judgments for over $1,300. 


Held, That the policy was void. 


Held, That a motion for a new trial made nearly a year after the dismissal of 
the complaint, in order to procure the testimony of a witness, which no 
sufficient effort was made to secure at the trial, and where there was no 
evidence that such testimony would be important, will be denied. 


Wieman & Martin, for Appellant. 
H. W. Civquorrerte, for Respondent. 


Cassopay, J. (after stating the facts which sufficiently appear in 
the syllabus.) 

It appears from the undisputed evidence that the father of the 
plaintiff died about 1877, leaving to his widow, and to the plaintiff 
and his two brothers, George and Martin, 116 acres of land, con- 
stituting the homestead of the deceased; that some time prior to 
August 6, 1885, the widow died, leaving the title to the premises 
in the three brothers, as tenants in common; that at the date last 

* Decision rendered, April 9, 1891. 
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named George commenced an action for partition of the land 
against Martin and the plaintiff in this action, and his creditors 
having liens upon his interest therein; that November 20, 1886, 
the commissioners in the partition suit made their report, whereby 
they agreed to set off to George fifty-two acres of the land 
specifically described, and the other sixty-four acres, including the 
buildings on the premises, to Martin and the plaintiff, subject to 
such liens in favor of the plaintiff’s creditors; that the report was, in 
fact, agreed upon by the commissioners some time prior tothe date 
last named; that November 10, 1886, Martin conveyed his interest 
in the sixty-four acres to the plaintiff by warranty deed; that 
at the time the plaintiff signed the written application for the in- 
surance, November 15, 1886, there was a mortgage on the premises, 
owned by Henry Hewitt, one of the defendants in the partition 
suit, upon which there was then due and unpaid over $900; that 
there were also five several judgment liens thereon, each docketed 
against the plaintiff in this action, and in favor of defendants in 
the partition suit, aggregating $340, besides the interest thereon. 
In addition there were three mortgages in favor of Smith executed 
by George, aggregating $300, besides the interest thereon. The 
application stated that the plaintiff was the owner of sixty-five 
acres of the land in fee, and that the same was incumbered to the 
amount of $350. In his deposition taken before the trial the 
plaintiff admitted, in effect, that he had signed the application, and 
that the title and incumbrance were correctly stated therein. On 
the trial the plaintiff and his brother Martin testified to the effect 
that they, or one of them, told the defendant’s agent, at the time of 
taking the application, that the total amount of the Hewitt mort- 
gage was $665, and that the plaintiffs share thereof was about 
$450. As a matter of fact, the plaintiff's share of the land was 
incumbered at the time for at least two-thirds of the amount due 
on the Hewitt mortgage, and the whole amount of the judgments 
docketed against the plaintiff, aggregating over $1,000, to say 
nothing of the mortgages given by George. Such being the undis- 
puted evidence, it is very obvious that, under the stipulations in 
the policy mentioned in the foregoing statement, and the repeated 
adjudications of this and other courts, the policy in question was 
void in its inception by reason of the false representations of the 
assured as to the amount of incumbrance upon the property at the 
time : Redmon vs. Insurance Co., 51 Wis., 292; Hankins vs. Insur- 
ance Co., 70 Wis., 1; Kircher vs. Insurance Co., 74 Wis., 473; 
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Zimmerman vs. Insurance Co. (lowa); Johnson vs. Insurance Co. 
(N. D.); Insurance Co. vs. Heiduk (Neb.); Insurance Co. vs. Gib- 
bons (Kan.) The motion for a new trial, on the ground of newly- 
discovered evidence, made nearly a year after the entry of the 
order dismissing the complaint, was properly denied for laches and 
other reasons. From the plaintiffs affidavit it appears that he 
procured the attendance, upon the trial, of the defendant’s agent, 
Clune, who took the application, with the expectation of using him 
as a witness as to the circumstances attending the same, but that 
he left before he was called. No attachment was issued. No 
application for a continuance was made. The affidavit of Clune is 
to the effect that the plaintiff made the statements contained in 
the application at the time it was signed, and that he had no infor- 
mation to the contrary. Besides, there is no claim that the plaint- 
iff could have proved the facts to be different than he and his 
brother Martin had testified they were. The defendant was entitled 
to judgment upon their undisputed evidence. The judgment of 
the circuit court is affirmed. 


SUPREME COURT OF WISCONSIN. 


RUNDLE E&tT At. 
vs. 


KENNAN.* 


Where a mutual company has no power to issue a cash nanan neta 
policy, and the statute provides that in case of loss an assessment shoul 
be made on ‘all property insured,” the payment of a premium all in cash, 
instead of in a note as contemplated, does not render the policy ultra 
vires and void, since the insured is still liable to assessment. 


Stark & SurHeRtann, for Appellant, 


Turner & Tiutin, for Respondents. 
Cots, C. J. 


The single question presented on this appeal is whether the pol- 
icy of insurance issued by the Mauufacturers’ Mutual Fire Insur- 
ance Company was valid and binding on the company. If it was, 
the order of the superior court must be affirmed, because there was 
a valid claim founded on the policy aguinst the company which the 


* Decision rendered, April 9, 1891. 
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receiver represents. The company was organized under sections 
1941a-1941g, Sanb. & B. St., inc., as a mutual insurance corpora- 
tion. It is admitted that the company never complied with chapter 
5, Laws 1887, so as to have the right to issue policies as a stock 
company, where the premiums are paid in cash at the time of in- 
surance, as distinguished from a mutual company. But in this 
case the premium was paid in cash, no premium note or obligation 
being given by the insured to pay future assessments for losses. 
Section 1941¢ contemplates that such a note or obligation would 
be given by the insured, and the question is, does the payment of 
the premium in cash and the failure to give a note or obligation 
take the policy out of the mutual principle, or is the insured still 
a member of a mutual insurance company? The solution of this 
question depends entirely upon the provisions of our statute. We 
have just referred to the section which clearly contemplates and 
provides that all persons insured shall give their obligations to the 
company binding themselves, their heirs and assigns, to pay their 
pro rata share of the necessary expenses and losses of the company. 
This was the proper way of doing business as indicated by the 
statute, and, where the business was so conducted, there could be 
no doubt but that the company was simply a mutual company, the 
mutual principle, as it is called, applying to the contract. The 
members of the company would all be bound to contribute to pay 
the losses sustained by the company, and would form a mutual in- 
surance company in the strict legal sense of those words. Now, 
did the statute stop here, the argument would be well founded, 
that the insured in this case merely paid cash for his respective 
risk and was not bound to contribute further towards paying the 
losses of the company, but really stood upon the same footing as 
he would in a stock company. But section 194le provides, among 
other things, that “whenever the amount of any loss has been as- 
certained, which requires an assessment to be made, then the 
president and the officers of the corporation shall make an assess- 
ment, sufficient to pay such loss, upon all the property insured, ac- 
cording to the amount for which each several piece of property is 
insured, taken in consideration with the rate of premiums under 
which it may have been classified.” A previous section gives the 
corporation power to classify property insured corresponding to 
the risk, and the clause just quoted authorizes an assessment to 
pay losses and expenses upon the property insured without any ex- 


ception. The effect of this provision is to make a cash policy- 
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holder a member of the company and liable to pay assessments for 
losses. We cannot perceive how it is possible to escape this con- 
clusion, or to give the statute any other construction than to hold 
that it in terms makes the cash policy-holder a member of the 
company, subject to assessment the same as though he had given 
his note or other obligation, as it was contemplated should be done. 
This would fully meet the theory of a mutual insurance company 
and constitute every person insured a member, and the articles of 
incorporation seem to go on the same principle, for they provide 
that all persons who may be insured in the company shall be mem- 
bers thereof during the period of their insurance, and sball be en- 
titled to one vote at the annual meeting of the company for each 
$1,000 insurance they may have in the company. Section 9, Ar- 
ticles of Incorporation. Thus any person holding a policy issued 
by the company is made a member of the corporation, and entitled 
to vote therein, entirely irrespective of the question whether the 
premium was paid in cash or by premium note. It is true the 
articles also provide that all persons insured in the company should 
give their obligations to pay a pro rata share of the necessary ex- 
penses and losses, and this was undoubtedly the plan on which it 
was supposed the business would be conducted, but still we have’ 
the provision which authorizes assessments upon all property in- 
sured, without any exception, suflicient to pay losses, and thus 
making the cash policy-holder a member of the company, and also 
making the corporation a mutual insurance company. The basis of 
the assessment is, according to the statute, or may be, the property 
insured. The learned counsel for the receiver admits, if this is the 
correct construction of the statute, that then the policy in question 
was not ultra vires, but was one which the company had power to 
issue, and we certainly think that the company had the power to 
issue it, and that a loss under it is a legal claim against the com- 
pany. Although the sum of $17.50 was paid when the policy was 
issued, this would not exempt the insured from further liability to 
pay assessments. The statute under which the company was or- 
ganized imposed this responsibility, and the law became a part of 
the contract and one of the conditions of the policy expressly so 
declared. Of course, that would have been the case in the absence 
of any such declaration in the policy, but it shows that the parties 
intended that resort should be had to the statute to determine 
their rights and obligations, and, upon the statute, the conclusion 
seems irresistible that each person insured became a member of 
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the company, and was liable to be assessed on the statutory basis 
for losses and expenses. We have examined the cases referred to 
by counsel, but, as the question turns upon the construction of our 
own statute, we shall not refer to them. The cases of Mygatt vs. 
Insurance Co. (21 N. Y., 52), and Insurance Co. vs. Hoge (21 How. 
35), are instructive, and sustain the views which we have expressed. 
The order of the superior court is affirmed. 





SUPREME COURT OF NEBRASKA. 


GERMAN INS. CO. 
v8. 
FAIRBANK.* 


Where an insurance policy covers a dweiling and different classes of personal 
property, describing them separately, and specifies distinct and separate 
amounts on the dwelling and each kind of personalty, the execution of 
a mortgage on the real estate, in violation of a condition against subse- 
quent incumbrances on any of the property insured, is no defense to an 
action for the loss of the personalty. 


When a policy is taken out on different classes of personal property for sepa- 
rate and distinct amounts, the violation of a condition of the policy 
against incumbrances, by the execution ofa chattel mortgage on one class 
of property, will not preclude a recovery upon the policy for the destruc- 
tion of the property of another kind, not incumbered. 

Where a policy of insurance requires proofs to be furnished within thirty 
days, and the action to be commenced within six months after the loss, 
and it is further provided that the company will pay the loss ninety days 
after the notice and due and satisfactory proofs of the same shall have 
been made by the assured and received at the company’s home office, held, 
that the cause of action did not accrue before the expiration of ninety 
days after proofs of loss are received; and an action brought on the pol- 
icy within six months from that time is not barred. 

In an action upon a policy, which provides that the insured should furnish 
proofs of loss within a specified time after the loss occurred, it is necessary 
for the plaintiff to prove upon the trial that the proofs were made, or 
that the same were waived by the company. 


Jas. R. WasH and Apams, Lanstnc & Scort, for Plaintiff in Error. 
Cuas. Kirpurn and Cuas. H. Tanner, for Defendant in Error. 


Norvat, J. 
This is a suit upon a policy of insurance against loss or damage 
by fire, lightning, tornado, and wind-storms, to recover for the loss 
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of a cow covered by the policy. There was judgment in the court 
below for the plaintiff in the sum of $32.50 and costs. The case, 
as made by the plaintiff, was that on the 12th day of January, 1888, 
the cow was violently blown upon a barbed wire fence and killed. 
There is no conflict in the evidence, either as to the manner of the 
loss or the amount of the damages. The insurance company con- 
tends that the plaintiff cannot recover because he has violated cer- 
tain stipulations of the policy. The policy was for the amount of 
$1,150, of which $450 was on dwelling, household furniture, beds 
and bedding, wearing apparel, and sewing-machine; $300 was on 
horses and cattle, not exceeding $100 on any one horse, and not 
exceeding $30 on any one cow; and the balance of the risk was 
upon other personalty. The policy upon which the action was 
brought provides, among other things, that, 

If there is or shall be other prior, concurrent, or subsequent insurance 
(whether valid or not) on said property, or any part thereof, without the 
company’s consent hereon ; or if said buildings, or either of them, is or shall 
become vacant or unoccupied, or if the hazard shall be increased in any way; 
or if the property, or any part thereof, shall be sold, conveyed, incumbered 
by mortgage or otherwise, or any change takes place in the title, use, occu- 
pation, or possession thereof whatever; or if any foreclosure proceedings 
shall be commenced ; or if the interest of the insured in said property, or 
any part thereof, now is or shall become any other or less than a perfect legal 
title and ownership, free from all liens whatever, except as stated in writing 
hereon; or if the buildings, or either of them, stand on leased ground or land 
of which the assured has not a perfect title; or if this policy shall be assigned 
without the written consent hereon, then and in every such case this policy 
shall be absolutely void. 

One of the defenses presented by the answer is that the insured, 
in violation of the above condition of the policy, after the same 
was issued, but before the loss, and without the knowledge and 
consent of the company, executed and delivered two mortgages 
upon the farm on which is situated the dwelling covered by the 
policy. On the tria! the plaintiff in error offered these mortgages 
in evidence, which were excluded by the court. This ruling is 
assigned as error. 

The precise question here presented was before the court in In- 
surance Co. vs. Schreck (27 Neb., 527.) It was there held that where 
an insurance policy covers a dwelling and various classes of per- 
sonal property, describing them separately, and specifies different 
and separate amounts on the dwelling and each kind of personalty, 
the execution of a mortgage on the real estate in violation of a 
condition against subsequent incumbrances on any of the property 
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insured is no defense to an action for the loss of the personalty not 
incumbered. The authorities cited in the brief of the defendant in 
error in that case sustain the same doctrine. We are satisfied with 
the reasoning of the opinion, and the deeision is adhered to. The 
policy having specified separate and distinct amounts upon the dif- 
ferent subjects of insurance, the contract is severable, and a breach 
of a condition of the policy against incumbrances could only affect 
that class of property which was covered by the incumbrance. The 
execution of the mortgages upon the lands, therefore, only avoided 
the policy so far as it covered the buildings, and did not in any 
manner affect the insurance upon the cattle. The plaintiff in error, 
for the purpose of showing that the insured had violated the above 
provisions of the policy, offered in evidence a chattel mortgage 
executed on January 18, 1887, by the defendant in error to P. H. 
Passey, administrator, covering several head of horses. The mort- 
gage was ruled out by the court, and an exception was taken by 
the plaintiff in error. There is no claim that there had ever been 
any incumbrance, during the life of the policy, upon the cow that 
was killed, or ever upon any of the cattle owned by the insured. 
The ruling of the trial court is within the decision in Insurance Co. 
vs. Schreck, supra. The policy in that case, like the one before 
us, was not upon specific personal property. There some of the 
personalty insured had been mortgaged subsequent to the execu- 
tion of the policy. Chief Justice Reese, in the opinion, says: “Had 
the contract of insurance been upon specific personal property, it 
is possible that the defense presented would have been available. 
However, that question is not before us. But we are quite clear 
that the transfer of the legal title to the insured property, either 
by mortgage or sale, would avoid the policy so far only as that 
particular property was concerned during the time of the exist- 
ence of the title in the purchaser or mortgagee, and to that extent 
only could the sale or mortgaging of the property under the pro- 
visions of this policy be a successful defense.” No specific stock is 
described in the contract, but it simply specifies $300 on horses 
and cattle, limiting the amount on each animal. By the terms of 
the policy, if the loss on cattle equaled $300, it is perfectly clear 
that the insured would have been entitled to recover that sum. 
Had he sold the horses, it would not have affected the insurance 
on the cattle. The fact that they were incumbered did not affect 
or render less valuable the title of the insured in the cattle, nor 
was the risk on the cattle thereby increased. It cannot be 
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successfully claimed that the hazard of wind-storms was increased 
by the incumbrance of the property. There was no error committed 
in refusing to allow the chattel mortgage to be received in evi- 
dence. There is another reason why the chattel mortgage was 
properly excluded. The answer alleges that the insured executed 
a mortgage “on January 18, 1887, to P. H. Passey or the sum of 
$250.” The chattel mortgage offered in evidence was made by 
Warren Fairbank and Loren Fairbank to P. H. Passey as admin- 
istrator, and not to him in his individual capacity, as alleged in the 
answer. There was, therefore, a variance between the allegations 
and the instrument offered, both as to the name of the mortgagor 
and mortgagee. The proofs must correspond with the issues made 
by the pleadings. 

It is insisted that the action is barred by the terms of the policy. 
It contains this provision :— 

It is mutually agreed that no suit or action against this company upon this 
policy shall be sustained in any court of law or equity, unless commenced 
within six months after the loss or damage shall occur, and, if any suit or 
action shall be commenced after the expiration of said six months, the lapse 

» of time shall be taken and deemed as conclusive evidence against the validity 
of such claim, any statute of limitation to the contrary notwithstanding. 

The petition alleges, and the proofs show, that the loss occurred 
January 12,1884. The suit was begun before the justice of the 
peace September 27, 1888, or eight months and a half after the 
cow was killed. If the condition of the policy above quoted stood 
alone, and was within the contemplation of the parties when the 
contract was entered into, then, doubtless, the failure of the plaintiff 
to commence his action within six months after the loss would 
operate as a bar to the action. But a contract of insurance, like 
all other contracts, must be construed so as to give effect, if possi- 
ble, to all its provisions. This policy provides that written notice 
of the loss or damage must be immediately given, and within 
thirty days the claimant must furnish proofs thereof. It is also 
stipulated that “the amount of loss or damage to be estimated 
according to the actual cash value of the property at the time of 
the loss, and to be paid ninety days after notice and due and satis- 
factory proofs of the same shall have been made ‘by the assured 
and received at the company’s home office at Freeport, Illinois.” 
It will be observed that by the above condition of the policy the 
plaintiff in error did not become liable to pay the loss until ninety 
days after the making of the proofs of loss. The money was not 
due, and the holder of the policy could not have lawfully demanded 
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payment, until that time had elapsed. No suit, therefore, could 
have been commenced prior to the expiration of ninety days after 
’ the loss, and it is well settled that the period of limitation will not 
commence to run until the cause of action accrues. The fair and 
reasonable interpretation of the provisions of the policy, when 
construed together, is that the limitation of six months did not 
begin to run from the date of loss, but from the time the suit could 
have been brought. It does not appear in evidence when the 
proofs were made, nor the fact that they were ever furnished; but, 
as suit was instituted within six months from the time it could 
have been commenced, had proofs been made on the day the loss 
occurred, the action was not barred. This construction is well 
sustained by the authorities: Ellis vs. Insurance Co., 64 Iowa, 
507; Miller vs. Insurance Co., 70 Iowa, 704; McConnell vs. Asso- 
ciation, 79 Iowa, 757 ; Matt vs. Association, (Iowa); Hay vs. Insur- 
ance Co., 77 N. Y., 241; Killips vs. Insurance Co., 28 Wis., 472. 

The remaining ground for reversal is that there is no evidence 
that the plaintiff ever made proofs of loss. The petition alleges 
that they were furnished to the company, which allegation is de- 
nied by the answer. No testimony was produced on the trial by 
either party on that branch of the case. Quite likely the omission 
was an oversight on the part of the plaintiff. The policy requires 
that proof be made within thirty days after the loss, and it was in- 
cumbent upon the plaintiff to establish on the trial that this stipu- 
lation was complied with, or that the company waived the same. 
If the plaintiff relies upon a waiver of the provision, it should be 
pleaded. For the failure to prove on the trial that proofs of loss 
were made, the judgment is reversed, and the cause remanded for 
further proceedings. The other judges concur. 





SUPREME COURT OF PENNSYLVANIA. 


JANUARY TERM, 1891. 


COMMONWEALTH, Appellant, 
v8. 
B. J. MORNINGSTAR. * 


The Anti-rebate Law of Pennsylvania is Constitutional. 


Paxson, C. J. 
The defendant was indicted in the Court of Quarter Sessions of 
Warren County, with having, as agent of the New York Mutual 
Life Insurance Company, a corporation doing business in the state 
of Pennsylvania, offered to pay and allow one Jane Orr “a rebate 
of a part of the premium, to wit, fifty dollars, payable on a policy 
of insurance, to be then and there issued to Richard Orr, by the 


Mutual Life Insurance Company of New York, for the sum of five 
thousand dollars, which said rebate was not specified in the policy 
contract of insurance. And the said rebate so offered as aforesaid, 
was then and there offered by the said B. J. Morningstar to the 
said Jane Orr as an inducement to insure the life of the said 
Richard Orr in the said Mutual Life Insurance Company of New 
York, for the said sum of five thousand dollars, contrary to the 
form of the Act of Assembly.” LEte., ete. 

This indictment was evidently framed upon the Act of 7th of 
May, 1889 (P. L., 116). the first section of which provides, 

That no life insurance company doing business in Pennsylvania shall make 
or permit any distinction or discrimination in favor of individuals, between 
insurance of the same class and equal expectation of life in the amount or 
payments of premiums or rates charged for policies of life or endowment in- 
surance, or in any other of the terms and conditions of the contracts it makes, 
nor shall any such company or agent thereof make any contract of insurance 
or agreement as to such contract, other than as plainly expressed in the 
policy issued thereon; nor shall any such company or agent pay, or allow or 
offer to pay or allow, as inducements to insurance, any rebate of premium 
payable on the policy, or any special favor or advantage in the dividends or 
other benefit to accrue thereon, or any valuable consideration or inducement 
whatever, not specified in the policy contract of insurance. 





* Opinion filed October 5th, 1891. 
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The second section of said act designates the penalty for its 
violation, which is by indictments in the quarter sessions as a 
misdemeanor. 

The defendant moved to quash the indictment, which motion was 
-allowed by the court below. There is nothing upon the record to 
show upon what grounds the learned judge sustained the motion 
beyond the reasons assigned in support of it, nor were we aided by 
either an argument or a paper book on the part of the defendant. 
It was alleged on behalf of the Commonwealth that the action of 
the court was based upon the third reason alleged in the motion to 
quash, which denied the constitutionality of the act. We can 
hardly believe the learned court would have quashed the indictment 
for the matters of form referred to in the first and second reasons, 
which are amendable under the Act of Assembly. It is equally 
difficult to see how he could decide against the constitutionality of 
the act, and thus in effect blot it out of the statute book without 
assigning any reason therefor. When this court declares an Act 
of Assembly unconstitutional, we have always regarded it as a 
duty which we owe to the other two co-ordinate departments of 
the government to state our reasons, however briefly, for such 
action. , 

Being thus compelled to grope in the dark to some extent, it is 
sufficient to say that we see no reason why the act in question 
should be held to be unconstitutional. Certainly no such reason 
has been called to our attention. The scope and purpose of the 
act is clearly within the police powers of the state, and its terms 
are not in conflict with any rights guarantied by the fundamental 
law. If, as was suggested on the argument, the objection to it is 
on account of its title, we are unable to see the force of it. The 
title is very full; it is almost an epitome of the act itself, and under 
Allegheny Home’s Appeal (77 Pa., 77), Blood vs. Marcelliott (53 
d., 391), Craig vs. The Church (88 id., 42), and that line of cases we 
think it is sufficient. 

The judgment is reversed, the indictment is reinstated, and a 
procedendo awarded. 
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SUPREME COURT OF IOWA. 


PHILLIPS 
vs. 


CARPENTER Et at.* 


The certificate of a benevolent society was payable to “his legal heirs.” 
The insured left surviving a widow and child. 


Held, That the beneficiary named in a life insurance policy takes by contract 
rather than inheritance, and under the Iowa statutes the widow was not 
a legal heir, and the child was entitled to the proceeds. 


Remuey & Ercansrack, for Appellant. 

J. W. Doxszz, for Appellees. 

Given, J. 

1. The certificate under consideration being payable to the 
‘legal heirs” of Dr. J. H. Phillips, deceased, the proceeds thereof 
are not to be divided as personal property of the estate, but go 
directly to the persons designated in the certificate. The sole 
question presented in the record is whether the plaintiff, widow of 
the deceased, is a “legal heir,” within the meaning of those words 
as used in the certificate. Itis conceded that at common law the 
widow was not an heir of her husband, because her dower right be- 
gan at the time of her marriage, and became complete on the death 
of her husband, and could not be taken away, by will or otherwise, 
without her concent. Mr. Blackstone (2 Comm., 201) defines an 
“heir” to be “he upon whom the law casts the estate immediately 
on the death of the ancestor.” Adopting this definition, appellant 
contends that our statutes with respect to the widow’s right to 
share in life insurance, in personal property, and in real estate in 
excess of one-third, makes her a legal heir. Sections 1182 and 
2372 exempt the proceeds of life insurance from the payment of 
debts, and provide that it shall inure to the seperate use of the 
husband, or wife and children, to be disposed of like other property 
left by the deceased. As between the assured and the insurer, the 
policy is a contract for the benefit of the beneficiary, who takes by 


* Decision rendered, February 11, 1890. 
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contract, rather than by inheritance. The naming of the bene- 
ficiary, though not a bequest, partakes of its nature: Robinson vs. 
Duvall, 12 Reporter (Ky)., 466. The widow is not made a legal 
heir of her husband by the statutes. She takes under the contract, 
of which the statutes are a part, and not by inheritance. As to 
personal property, while it is true the husband may dispose of it 
during his life without the consent of his wife, he cannot dispose of 
it by will so as to deprive his widow of her rights therein. She 
takes of the personal property as a matter of right, and not as an 
heir. 

The only instance, under our statutes, wherein the rights given to 
a widow partake of the nature of heirship, is under section 2455, 
Code, which provides: “Ifthe intestate leave no issue, the one- 
half of his estate shall go to his parents, and the other half to his 
wife.” In Burns vs. Keas (21 Iowa, 257), it was held, as to all in 
excess of one-third, the widow takes as heir at law: See, also, 
Smith vs. Zuckmeyer, 53 Iowa, 14. As to the excess over one- 
third, the widow takes, not by contract, nor in her own right, but 
as anheir. It will be observed that the plaintiff is not entitled to 
share in the proceeds of this insurance, under sections 1182 and 
2372, unless she is a legal heir; for such are designated as the 
beneficiaries: Blackman vs. Wadsworth (65 Iowa, 80) is directly 
in point. There was a devise by George Briggs to H. H. Blackman, 
who died before the testator, leaving the plaintiff, his widow, and a 
brother, Charles, surviving him. The question was whether the 
plaintiff was heir to her deceased husband, so as to inherit the de- 
vise under section 2337, which provides: “If a-devisee die before 
the testator, his heirs shall inherit the amount so devised to him.” 
The court say: “ Wherea word like the word ‘heirs’ has a plain 
and well-recognized meaning, we ought certainly, as a general rule, 
to adopt that meaning; and we should not be justified in adopting 
any other, except for reasons of a very cogent character. We do 
not discover such reasons in the case at bar, and conclude that Charles 
M. Blackman is the heir of his deceased brother, Henry H. Black- 
man, within the meaning of the statute in question. While we hold 
that the brother is heir, we are disposed to hold that the widow is 
not.” There are certainly no more cogent reasons in this case than 
in that for holding that the widow is the legal heir. 

As designating a beneficiary in a policy of insurance is in the 
nature of a testamentary devise, we are to determine whom the de- 
ceased intended by the designation “legal heirs,” and in doing so 
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we are to consider the circumstances under which the designation 
was made, and the technical and generally accepted meaning of 
the words employed. It does not appear whether the assured had 
a right to change the beneficiary or not, nor are any other circum- 
stances shown, except that he left the plaintiff, his widow, and one 
child surviving him. These circumstances not only show that the 
plaintiff is not entitled to recover under section 2455, Code, the in- 
testate leaving isstie surviving, but indicate an intention that she 
should not share in the proceeds of this insurance. If the term 
“legal heirs” was used in its technical sense, then she is not such 
because of the issue surviving; if in the commonly accepted sense, 
then she is not a legal heir. The distinction between the word 
“widow ” and the word “ heir” is marked in common parlance. No 
one having children speaks of his wife, in contemplation of her sur- 
vivorship, as his heir; but it is believed it is universal that she is 
referred to as widow, and the children as heirs. While technically, 
andin the single instance stated, a widow may become a legal heir 
of her deceased husband, our conclusion is, under the facts of the 
case, that, whether used in their techical or general sense, the 
words “legal heirs” were not intended, and should not be con- 
strued to include the plaintiff. 

2. Appellee filed a counter-claim containing certain allegations 
which, on motion of plaintiff, were struck out as immaterial. The 
judgment being for appellee, and he not having appealed, we can- 
not consider his complaint against the sustaining of said motion. 
The judgment of the district court is affirmed. 
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LOWER COURT DECISIONS. | 


TITLE TO POLICY PAYABLE TO WIDOW. 
Court of Appeals for the Parish of Orleans, State of Louisiana. 


MISS MINNIE A, PHELAN, ADMINISTRATRIX, 
v8. 
WIDOW BENJAMIN PHELAN ET At.* 


Where a man married takes out a policy of life insurance for the benefit of 
his widow, and his wife dying he marries again, the heirs of the first wife 
cannot claim the proceeds against the second wife, who actually be- 
comes the widow. 


There is nothing against public policy in a man married taking out a policy 
of life insurance in favor, not absolutely of his then wife, but of such one 
as may become his widow. 


Where a policy is made payable to executor, or administrator, ‘‘for the bene- 
fit of my widow,” the actual beneficiary may collect the amount of the 
policy direct, and without any administration. 


In such case, if there be anything demandable by way of premiums paid dur- 
ing the first community, the claim is one against the beneficiary, and the 
heirs cannot insist upon the administrator taking the proceeds and 
satisfying such demands at once and out ofthe same. 


The heirs of the husband, in this case, have no claim against the proceeds or 
against the beneficiary for premiums paid out from his separate estate. 
Judgment affirmed. 


J. B. Gurarm, Atty. for Plaintiff. 

Gipson Haut, Atty. for Mrs. Phelan. 

Baynz, Dwicut & Bayne, Altys. for the New England Mutual Life 
Ins. Co. 

McGtor J. 

Benjamin Phelan died June 4th, 1890, leaving a policy of life in- 
surance in force for $1,920.50; the policy was taken out in 1878, at 
which time Mary S. Norris was his wife. In 1879 this wife died, 
leaving three daughters; and in 1888 Phelan married Mrs. Maria 
Geheeb, and dying shortly after left said second wife as his widow. 


*Decision rendered, June 22, 1891. Syllabus by Judge H. B. Kelly, of the Court. Reported 
by W.O. Hart, of the New Orleans Bar. 








94 Report of Decisions. [Jan., 


The policy had been made in the life time of the first wife pay- 
able to “said Benjamin Phelan, his executors or administrators, in 
sixty days after due proof of the death of Benjamin Phelan, after 
deducting therefrom all indebtedness of the party to the company, 
together with the residue, if any, of the year’s premium, for the 
benefit of his widow.” 

Plaintiff has qualified as administratrix and sues the insurance 
company, making the widow and all others directly interested 
parties, and praying to have the insurance money put into her hands 
for distribution, etc. The insurance company makes no objection 
to paying the policy, and the controversy is substantially between 
the parties claiming interest, to determine who shall receive the 
proceeds. 

The widow claims the fund upon the strength of the express 
clause in the policy. The heirs of the first wife maintain that as 
the presert widow at the date of the issuance of the policy could 
not have been in Phelan’s contemplation as to be some day his 
widow, she could not have been the beneficiary he had then in 
view; and that as the first wife was the only one at that moment 
likely to become his widow, it must be held that she it was whom 
the insurer had in his mind at the time of taking out the policy. 

It is a rule of interpretation applicable to all contracts, and from 
which policies of insurance are not excepted,<that the intentions of 
parties must be drawn from the words or language, oral or written, 
which parties have themselves employed in order to convey their 
meaning. It is only in case that the language itself is doubtful, 
that courts may go outside for light or guidance as to intention. 

In this case, Phelan has very clearly made this policy for the 
benefit of his widow; and as there is a difference between widow 
and wife, the courts are not at liberty tojuse one expression for the 
other. 

There is nothing in such a provision, in anygview to be taken of 
it, which would demand of the courts to ignorejor distort it, from 
motives of public policy, the law permits second marriages, and a 
man may consider the contingency of his'marrying again, and pro- 
vide in all events for the necessities of thejwife, first’or second, from 
whom he may be called away by death. So it may have been his 
design, not considering at all the question ,offsecond marriage, that 
his wife shall be beneficiary only in the event ofgher surviving him. 

In this case, interpreting this provision of the policy according 
to its precise and clear expression, we must hold that Phelan had 
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in view the wife, whether by first or second marriage, who would 
survive him, and as in this case it happened to be the defendant, 
Maria Geheeb Phelan, she is entitled to the proceeds of the policy. 

It is contended that one must have at the time of the taking out 
of the policy an insurable interest in order that the policy shall 
hold. , 

The insurance company is not contesting the paying because the 
beneficiary was without insurable interest at the date of the insur- 
ance of the policy, on the contrary, it is willing and anxious to pay 
the one adjudged entitled to receive. 

We know of no law which prevents a person from contracting 
with another, and paying that other a consideration, stipulating 
that a third person shall receive the advantage for which the first 
party contracts and pays; it is on the contrary well settled, that 
one may contract for the benefit of another, and that such other 
may enforce the obligation. 

There is no earthly reason why this principle should not apply in 
the case of life policies; and in fact it doesapply insame. Hence in 
* 26 A. 327, the Supreme Court of this state declares: “A man may 
take out a policy of insurance on his life in the name of any one, or 
having taken it out in his name, he may, with the consent of the 
assurers, transfer it to whom he pleases.” 

It would not make a particle of difference in any other contract 
that the third party, beneficiary, was not determined at the date of 
execution of the contract, but was expected to be in existence or be 
known by the time fixed for final execution. A might lend money 
to B, secured by mortgage, payable in one or more years to the 
one, if any, who at that time would be his, A’s, wife. If at the time 
of date for payment, A was married, the wife could collect; if not, 
then A would receive the payment. In the contract of this nature, 
there is no reason why a man insuring his own life, and having as 
all recognize, an insurable interest, may not pay the insurer the 
premium demanded, and stipulate that some person, not yet deter- 
mined, by chance or circumstance shall be the beneficiary. There 
is nothing here against public policy, and where law or public 
policy does not forbid, men may contract entirely as they will. As 
a fact the very contrary is the case: for, it is eminently in accord 
with the dictates of public policy that a man should provide in this 
way for the needs of one who may at some future date be de- 
pendent or have claims on him. 
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The authorities cited, going to show that there must be an act- 
ual insurable interest at the time of the issuance of the policy 
apply where one person insures the life of another; where a man 
insures his own life, he certainly more than any other has an in- 
terest in the life he is living. 

The contention is urged upon us that in any view of this par- 
ticular question according to the terms of the policy, the adminis- 
tratrix only is entitled to collect and pay proceeds to the one 
entitled. 

We see no occasion for delaying the receipt by the one lawfully 
entitled to this money, or to impose upon her the expense of ad- 
ministration; as circumstances are, this would be a vain and idle 
proceeding, and one injuring the beneficiary; and we think that it 
should be disregarded. 

The claim is advanced that, once during the years after the 
death of his first wife and before his second marriage, Phelan paid 
the premiums; that these premiums should be returned to his 
separate estate and go to his heirs. No authority is cited in sup- 
port of this proposition that a man insuring his life for the benefit 
of his widow has not the right to pay out the premiums without 
creating any obligations against the beneficiary to refund to his 
creditors or heirs what the insurer has during his life paid out. 

Nor do we consider that the heirs of the first wife have the right 
on this proceeding to insist upon a judgment in their favor, for 
payment out of the insurance money of premiums paid by Phelan 
during the first community 

The widow is entitled to the fund from the insurance company, 
and the heirs of the first wife have shown no special privilege or 
lien upon the same, authorizing them to reach it without legal pro- 
cess and formal judgment. 

We find no error in the judgment appealed from, and it is 
affirmed with all costs. 








1892. | Blackwell vs. Insurance Co. ; 97 


SUPREME COURT OF OHIO. 


BLACKWELL 
v8. 
INSURANCE CO.* 


A provision in a policy of fire insurance, to the effect that a sale or transfer of 
the property insured shall forfeit the policy, does not become operative to 
avoid the policy. unless the entire interest of the assured in the property 
insured is sold or transferred. 


If the property insured consists of the stock of goods of a merchant doing 
business alene, the taking in by him of a partner in the business is not 
such a sale or transfer by him of his entire interest in the property as will 
avoid the policy. 


Where the policy has not been assigned or transferred, and the property thus 
insured is destroyed or damaged by fire after the partnership had been 
formed and had assumed the management of the business, the assured 
may maintain am action on the policy in his own name to recover the 
damages sustained by him on account of the injury done to his share of 
the property. 


Error to the Superior Court of Cincinnati. 


The plaintiff in error brought an action in the Superior Court of 
Cincinnati against the defendant in error upon a policy of insur- 
ance issued by it to him upon a stock of dry-goods, notions, ete., 
owned by him in said city. The defendant admitted issuing the 
policy and the loss of the goods by fire, and set up, in bar of a re- 
covery for the loss, that the policy contained a provision that it 
should become “null and void,” if the property insured should be 
sold or transferred by the assured; and avering that, in violation of 
this condition, after the policy was issued, and before the fire, he 
sold and transferred the goods and business to a firm composed of 
himself and one Horman; and that at the time of the loss the goods 
were owned, and the business was conducted, by said firm, by 
which sale and transfer the policy became forfeited and void. The 
plaintiff interposed a demurrer to this defense, and, upon its being 
overruled, declined to plead further, and suffered judgment to be 
entered against him. This judgment was affirmed by the superior 
court in general term; whereupon this proceeding was brought to 
reverse both judgments. 


Josern W. O’Harra, for Plaintiff in Error. 
Ramsgy, Maxwett & Ramsey, fur Defendant in Error. 


* Decision rendered, Oct. 20, 1891. Syllabus by the Court. 
vou, XXIL—7. 
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Brapscry, J. 

The record in this case raises two questions, both of which must 
be determined in favor of the plaintiff in error to entitle him to re- 
lief: (1) Did the act of the assured, who before was a sole trader, 
in receiving a partner, constitute a sale and transfer of the insured 
property, within the meaning of the policy, and was the policy 
thereby rendered void? (2) If it was not such a sale as to render 
the policy void, may the plaintiff maintain an action on the policy 
in his own name to recover for the loss? 

There is some conflict among the authorities upon the first ques- 
tion. It is discussed by May in his work on Insurance, and by the 
courts of a number of the states, notably in Dix et al. vs. Mercan- 
tile Ins. Co., 22 Tll., 272; Finley et al. vs. Lycoming County Mut, 
Ins. Co., 30 Penn. St., 311; Hartford Fire Ins. Co. vs. Ross, et al., 
23 Ind., 179; Western Mass. Ins. Co. vs. Riker, et al., 10 Mich., 
279; Drennen et al. vs. London Ass’e Corp., 20 Fed. Rep., 657; 
Malley vs. Atlantic Ins. Co., 51 Conn., 222; Scanlon vs. Union 
Fire Ins. Co., 4 Biss., 511; Cowan vs. Iowa State Ins. Co., 40 
Towa, 551; Hathaway vs. State Ins. Co., 64 Iowa, 229; Keeler 
vs. Niagara Fire Ins. Co., 16 Wis., 523; Wood vs. Rutland 
Ins. Co., 31 Vt., 552. An examination of the cases above cited 
will disclose that the conditions in the policies, where forfeiture for 
alienation was sustained, were materially different from the one in- 
volved in this action, except, perhaps, in the cases in 30 Pa. St., 
311, and that in 16 Wis., 523, where the language of the condition 
was very similar to that now under consideration. Jn the other 
cases sustaining the forfeiture, the condition contained a provision 
forfeiting the policy, not merely for a “sale or transfer” of the 
property, but in case of “a change of title ” or the sale of “any un- 
divided interest therein” (23 Ind., 179); in case of a “change of 
title” (10 Mich., 279); “or any change took place in the title 
or possession” (51 Conn., 222); and therefore they cannot 
be rightfully claimed as direct authorities for the insurance com- 
pany in the case at bar. In the case in 40 Iowa, 551, the con- 
dition against alienation was very similar to those above quoted; 
but the Supreme Court of Iowa held “that nothing less than a sale 
of the entire interest of the party insured would defeat the policy.” 
This doctrine was maintained by Drummond, J., in 4 Biss., 511. 

Heretofore this precise question has not been before this court, 
and in the conflict of authorities respecting it we feel at liberty to 
adopt that rule upon the subject which most nearly accords with 
the policy of our decisions and the presumed intention of the par- 
ties. It is the policy of this court to strictly construe those clauses 
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in an insurance policy which forfeit the indemnity provided for the 
assured: West vs. Insurance Co., 27 Ohio St., 1. In this vase, on 
‘page 10, Johnson, J , refers with approval and in the following lan- 
guage to the views on the subject contained on page 74 of May on 
Insurance: “Exceptions in a policy should be strictly construed, 
and, where there are two interpretations equally fair, that which 
gives the greater indemnity should prevail.” And on page 13 (27 
Ohio St.) the same learned jurist says: “Stipulations in a contract 
providing for disabilities or forfeitures are to receive, when the in- 
tent is doubtful, a strict construction against those for whose bene- 
fit they are introduced.” Let us recur to the exact words of for- 
feiture as tbey are set forth in the defendant's answer: “If * * * 
said assured should seil or transfer the property thereby insured, 
that said policy should become null and void.” It was competent 
for the policy to provide, expressly, that a sale of a part of the prop- 
erty or of an interest therein should avoid the policy. This they 
did not do. The absence of a specific provision to that effect, when 
it could have been so easily inserted, together with the rule before 
referred to, that conditions which defeat a policy should be con- 
strued strictly against the forfeiture, leads us to hold that a sale of 
the entire interest of the party insured was necessary to avoid the 
policy. In astrict legal sense, perhaps, wherever one engaged in 
business alone takes a partner into his business, or a firm receives 
a new member, or a member goes out, the transaction results in the 
formation of a new concern, accompanied by a sale and transfer of 
all the property of the old establishment to the new one; but it is 
at least doubtful whether this strict legal result is contemplated by 
the business world generally. That the parties in the case before 

us intended the policy should be avoided in case the assured re- 
- ceived a partner into his business is uncertain. That the plaintiff 
understood the transaction to be a sale of an undivided half of the 
property and business to Horman, rather than a sale of the whole 
of it to a firm composed of himself and Horman, is quite probable. 
It was competent for the parties to provide in unambiguous terms 
that, if the assured received into the business, without the consent 
of the insurer, a partner, the policy should become void. This was 
not done, and we think the principles already announced require us 
to hold that the sale and transfer resulting from the reception of a 
partner did not avoid the policy. Notwithstanding the transaction, 
the plaintiff retained a substantial and insurable interest in the 
property covered by the policy, while, to avoid the policy on ac- 
count of the provision against alienation, it would have divested 
him of his entire interest. 
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The defendant contends that this construction disregards the rule 
that, in construing an instrument, effect should be given to all its 
parts; and that to hold that the plaintiff must divest himself of his 
entire interest to avoid the policy renders the provision against 
alienation nugatory, because, if the policy contained no such pro- 
vision, yet he could not recover for a loss that occurred after he had 
soid his entire interest, as in that event he suffered no injury, and 
the contract of insurance is one of indemnity. Whether the con- 
struction we have adopted renders the provision against alienation 
nugatory or not, or whether circumstances may not arise under 
which it might be operative, we do not deem it necessary to in- 
quire, for the rule thus urged upon our consideration is only one 
of many rules applied by courts to ascertain the meaning of the 
words udopted by parties to express their intentions, and in many 
instances it readily yields to other rules of construction, as we 
think it should in the case now under consideration. 

The remaining question presents no difficulty. Section 4993 Rev. 
St., requires an action to be brought in the name of the real party 
in interest. Here the plaintiff alone is interested in the policy of 
insurance set forth by him in his petition; the contract it contains 
is to indemnify him; he can recover, of course, only to the extent 
he has been damaged; but, as no question is before us as to its 
proper measure, it will zot receive consideration. 

Judgment reversed. 


SUPREME COURT OF MISSOURI. 


DIVISION No. 1. 


EHRLICH 
v8. 
ETNA LIFE INS. CO.* 


An agent contracted with the company to furnish a specified amount of new 
insurance annually, or failing to pay a certain sum to the company for 
each $1,000 of deficiency. Any excess over the stipulated amount was to 
be credited on the following year, and if the aggregate of the four years 
made up the full amount he was to receive back any payments made on 
account of deficiency. 

Held, That failure to obtain the stipulated amount was not a breach of con- 
tract and did not justify its termination by the company. 


Held, That where the agent agreed to devote his time and energies exclusively 
to the business, a vacation of a month and a half during which no reports 


* Decision rendered, February 23, 1891. 
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or remittances were rendered, and persistent failures to promptly remit, 
were a breach of contract w hich justified its termination. 


Held, That evidence of a custom among agents as to vacations would not 
establish a right in this case. 

Held, That the general allegation of performance will not lay a foundation 
for evidence constituting an excuse for non-performance. 


- Geo. A. Castteman and D. Castteman Wess, fur Appellant. 

Nosre & Orrick, for Respondents. 

Buack, J. 

This is a suit based upon a contract executed by the defendant 
and the plaintiff, and dated the 16th September, 1880. On the first 
trial there was a judgment in favor of the plaintiff, which was re- 
versed, and the cause remanded by the St. Louis Court of Appeals. 
Under former laws, plaintiff appealed from that to this court, and 
we affirmed the judgment of the court of appeals, disposing of such 
questions as were then urged in this court on the record before us: 
88 Mo., 249. The case was again tried on amended pleadings, the 
trial resuiting in a judgment for the plaintiff in the sum of $4,991.53, 
and the defendant, under present laws, appealed directly to this 
court. By the terms of the contract, the defendant appointed the 
plaintiff its general agent to procure applications for life insurance 
throughout this state, Jackson County excepted, to receive pre- 
miums upon all policies issued upon such applications, to collect 
premiums upon renewals of the same, and to collect renewal pre- 
miums upon existing policies. For his services and those of his 
agents he was to have commissions on premiums collected; that is 
to say, 25 and 30 per cent of the first year’s premiums on term poli- 
cies, and 7 per cent of single payment policies, and a like per cent 
on premiums collected in second and subsequent years on term 
policies, “while he is actively working his territory.” The other 
material stipulations of the contract are in these words:— 


This agreement further witnesseth that said party of the second part hereby 
accepts the agency of said company, and agrees to devote his entire time and 
energy to the business of said company, and to no other, and employ a suffi- 
cient number of agents to canvass the territory named, and to see that the 
company is represented therein by efficient, active agents; that he will be 
responsible to said company for all premiums on policies and renewals sent 
him, for all papers and documents intrusted to him; that he will account to 
said company on or before the tenth day of each month, or at any other time 
when required, for all premiums received by him, or his agents, and remit 
the amount of the same, less such charges as he is entitled to by this agree- 
ment; and that he will conduct the business in all respects in accordance 
with the instructions of the party of the first part. * * * This contract is to 
continue in force and effect so long as the agreements made by said Ehrlich 
are fully complied with. Should said Ehrlich fail to comply with any of the 
conditions or obligations of this agreement, it may be terminated by said 
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company without delay. * * * Said Ehrlich agrees to furnish said company 
with at least two hundred and fifty thousand ($250,000) dollars new insurance 
each year during the term of four years from date hereof, on which the pre- 
miums are paid, and reported to said company within the year. And if he 
fails to obtain that amount he will pay to the company seventy-five cents for 
each thousand dollars which he lacks of furnishing the required $250,000 new 
insurance}for that year, and to pay a like sum for each succeeding year dure 
- ing the term of four years. If in any one year said Ehrlich obtains, pays, 
and reports to said company more than $250,000 new insurance, the excess 
shall be credited on the succeeding year. Andif during the four years he 
shall obtain, pay, and report to said company one million dollars new insur- 
ance, then the company shall return to said Ehrlich what he has paid it be- 
cause of not furnishing the required amount. The books and records at the 
office in St. Louis are property of the company, and are subject to its inspection 
at any and all times. 

The plaintiff in his amended petition sets out in full the fore- 
going contract, and states that he complied with all of its pro- 
visions; that he took a summer vacation from 13th July, 1881, to 
1st September of that year, and that he did this pursuant to a well- 
known custom and usage among managers of life insurance busi- 
ness; that defendant made breach of its contract in this: that on 
and after 27th February, 1882, it refused to send to him the re- 
newal premium receipt for collection, and refused to recoynize 
him as agent; that defendant attempted to cancel the contract, and 
did on said last-mentioned date appoint another person to take 
charge of the business; that for the 17} months he rendered services 
for defendant reasonably worth $10,500, and expended moneys of 
his own in and about the agency, namely, $1,800 for office rent, $500 
for clerk hire, and $20u for signs and stationery; admits he has in 
his hands $1,848.15, and asks judgment for $11,451.85. The answer 
admits the contract, and that plaintiff took the vacation; but de- 
nies the alleged custom, the rendition of the alleged services and 
payment of expenses, and justifies the cancellation of the contract 
because of breaches thereof by the plaintiff in these respects: 
That he failed and refused to devote his entire time and energies 
to the business of the company, but, on the contrary, devoted a 
large portion of his time to outside business, and absented himself 
from his agency, some times for months; that he did not employ a 
sufficient number of agents to canvass the territory named in the 
contract; that he failed to account to the eompany on or before the 
10th of each month for premiums; and failed to furnish $250,000 
new insurance during each year. The reply is a general denial. 

Pursuant to the contract, the plaintiff opened an office in 
St. Louis, hired and kept a clerk, and transacted business until the 
27th February, 1882. The company refused to send to plaintiff the 
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collections for February, and on the last-named date placed Mr. 
Manning in possession of the business, saying in a letter dated the 
22d February, and addressed to plaintiff: “It has been about a 
year and a half since the company re-entered the state of Missouri 
for the purpose of doing business under a contract with you, which 
stipulates certain duties, which you have failed to perform, and 
which very much prejudice the company’s interests. You have not 
worked the territory as required by the terms of your contract. 
You have not devoted your time exclusively to the business, as it 
required. The company concludes, in view of the situation, and 
your admission that you cannot obtain business at the rates which 
the contract allows, that it will change the contract as per the pro- 
visions made in it, and therefore request of you to deliver over to 
George W. Manning,” etc. The other evidence disclosed in the 
present record shows that plaintiff engaged thirteen agents to can- 
vass the state, some of whom had been before engaged in the insur- 
ance business. He says these agents were employed from Decem- 
ber, 1880, to August, 1881, but it does not appear that he had any 
agents employed, other than his clerk, after that date. From the 
date of the contract to October, 1881, he procured new insurance 
to the amount of about $30,000, but he procured no new insurance 
after that date. In December, 1881, the company demanded the 
75 cents on each $1,000 of the difference between the insurance 
procured for the first year and the $250,000 agreed to be furnished. 
The plaintiff remitted the amount demanded, namely, $172.50, which 
was received by the company about the 1st January, 1882, which 
was before the defendant canceled the contract. The evidence 
shows that plaintiff was extremely negligent in making reports and 
remitting moneys received, and that defendant made constant 
complaints and threats on account of this neglect. From July, 
1881, to October of that year, he made no reports or remittances, 
but on the 20th of that month he reported and remitted for pre- 
vious months. At the time the defendant placed the business in 
the hands of Manning, 27th February, 1881, there was $846.08 due 
on the January account. Plaintiff says he retained this amount 
after consultation with his attorney, and because of anticipated 
trouble with the company. The above amount constitutes a part 
of the amount acknowledged to be in his hands by the petition? 
In March, 1881, the plaintiff, without the consent of the company, 
went to New York to assist a friend in some business matters, and 
remained there about one week. Of this absence the company 
complained when informed of it by plaintiff. For services on this 
trip he subsequently received five or six hun red dollars. During 
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the period of his agency he also transacted some business by way 
of correspondence for Mr. Parsons, and for which he received $600. 
He was also the secretary of the Humane Society, which held meet- 
ings monthly, but daily reports were made to plaintiffs clerk. He 
also engaged in the purchase of policies of insurance in the Globe 
Insurance Company, which was in liquidation. These transactions 
in Globe policies were made through a Mr. Wilson, who says, in 
purchasing the eight or ten policies, he endeavored, by the direc- 
tion of the plaintiff, to get the parties to take new policies in the 
defendant company, but his endeavor in this respect was a com- 
‘ plete failure. The foregoing evidence was elicited from the plaintiff 
and his witnesses, and shown by documents and correspondence 
identified by the plaintiff. 

The trial court did not err in holding that the failure of the 
plaintiff to furnish $250,000 of new insurance during the first year 
constituted no breach of the contract. The contract does, it is 
true, require the plaintiff to furnish that amount of new insur- 
ance each year during a period of four years from the date of the 
contract; but it provides in express terms what the penalty shall 
be for a failure to comply with the stipulation, namely, he must 
pay 75 cents for each $1,000 which he lacks in the specified amount. 
Other stipulations show that, though he may not furnish that 
amount each year, the contract was to continue; for it goes on to 
‘say that if he obtains $1,000,000 of insurance during the four years, 
then the company will return what he had paid because of a fail- 
ure to furnish the required amount. This means, and can only 
mean, that should he fail to furnish the $250,000 in any year, and 
should pay the penalty, and in the four years should furnish 
$1,000,000 of insurance, then the penalty paid shall be refunded. 
The plaintiff failed to furnish the specified amount for the first 
year, but he paid the penalty when demanded, and that payment 
satisfied the terms of the contract. The important question in this 
case is whether the plaintiff should have been nonsuited on his 
own evidence. By the contract he agreed “to devote his entire 
time and energy to the business of said company and to no other, 
and employ a sufficient number of agents to canvass the territory 
named, and see that the company is represented therein by efficient, 
active agents.” Thatthe plaintiff absented himself from his post of 
duty for a month and a half in July and August, 1881, neglecting to 
make reports or remittances, is a conceded fact. When this case 
was here before, we were of the opinion that such absence and 
neglect, unexplained, constituted a breach of the contract. We 
were then and are still of the opinion that a reasonable interpreta- 
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tion should be given to the contract; that the plaintiff had the 
usual hours for rest, recreation, and pleasure; that he could not 
engage in any other business to the prejudice of defendant; and 
that he was bound to give his time and energies to defendant's 
business with that degree of diligence and attention which is usual 
among industrious business men engaged in a like business, and 
that the usage of such men qualifies the agency. The plaintiff, to 
excuse his absence from business, produced on this trial consider- 
able evidence as to the habits and practice of other agents. This 
evidence shows that most of the insurance agents in St. Louis 
take a summer vacation, but for no defined length of time; that, 
like other persons, they take such a rest and recreation, when their 
means and business permit them so to do. A custom, to be a 
fixed element of a contract, must be certain, settled, and uniform: 
Ober vs. Carson, 62 Mo., 209. 

No such a custom is declared by the evidence in this case. It 
cannot be said, on any view of the evidence, that the plaintiff had 
the absolute right to leave his business for a month and a half. 
Still the fact that good business men do take summer vacations 
fur a greater or less length of time is a fact to be considered with 
the other evidence. Here the plaintiff had charge of a large new 
agency, calling for constant attention. His business was lagging, 
and this he well knew, and he left the state for a month and a half, 
and from July to October no reports or remittances were made to 
defendant. Besides this, the contract requires the plaintiff to 
“account to said company, on or before the tenth day of each 
month, * * * for all premiums received by him or his agents, and 
remit the amount of the same,” etc. That the plaintiff, in the face 
of complaints made by the company, repeatedly failed to comply © 
with this provision of the contract, is shown beyond all question. 
Such failures continued up to the day of his removal; for it is clear 
that the $846.03 belonged to the January collections, and it should 
have been remitted at least by the 10th of February, which was 
some seventeen days before the business was placed in the hands 
of Manning. 

But it is suggested on behalf of the plaintiff that the company 
did not remove the plaintiff because of his failure to make reports 
and remittances. The letter delivered to the plaintiff when he was 
displaced does not give that as a ground for the removal, but the 
answer set up this as one of the breaches of the contract by the 
plaintiff, and the breach is proved beyond all question, and there is 
no plea that the company waived the breach. The letter might be 
som? evidence of such a waiver, though weak, when taken in 
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connection with the fact that the company made constant complaints 
to plaintiff of his failure tv comply with this provision of the con- 
tract. The general allegation of performance in the plaintiff's 
petition will not lay a foundation for the admission of evidence 
constituting an excuse for non-performance of the contract declared 
upon: Bliss, Code Pl. (2d Ed.), § 302. To make an issue of waiver 
of the breach alleged in the answer, waiver should have been 
pleaded in the reply. This was not done, and there is therefore 
no issue of waiver in the case. Laying out of consideration 
the evidence concerning plaintiffs connection with the Humane 
Society, his trip to New York, and business done by way of cor- 
respondence for Mr. Parsons, the following matters still stand out 
in bold relief: He absented himself, without leave, from his post 
of duty for a month and a half, when the business was on the de- 
crease and demanded his attention. He repeatedly failed to make 
reports and remittances according to the plain terms of his agree- 
ment. These are facts about which there can be no dispute, and 
are disclosed by his own evidence, and, in our opinion, they fur- 
nished a good and sufficient reason for the company to exercise the 
right reserved to terminate the contract. The company undertook 
to protect itself and policy-holders by a stringent contract, and is 
entitled to have that contract enforced. The court, on the plaint- 
iff’s own evidence and the correspondence, should have directed a 
nonsuit, and the judgment is therefore reversed, without remanding 
the cause. Brace, J., absent. The other judges concur. 


SUPREME COURT OF ALABAMA. 


PELICAN INS. CO. or NEw ORLEANS 
v8. 
SMITH.* 


The policy was taken out in the name of Smith & Co. by one Smith, the 
husband of plaintiff, who represented to the agent that he was the 
owner. In reply to the question in the application, whether he owned 
the property in fee-simple, he answered yes. and signed the name Smith 
& Co. The property belonged, in fact, to his wife, through transfer from 
the husband, and the business was conducted under a firm name. 


Held, That the policy provision, requiring the interest of insured to be truly 
stated, was violated. 


J. W. Foster and Joun D. Garpner, fur Appellant. 
H. L. Martin, for Appellee. 


* Decision rendered, May 20, 1891. 
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Cotemay, J. 

The action was upon a fire insurance policy to recover the value 
of a store-house ard goods destroyed by fire. The policy was 
taken out in the name of Smith & Co., by M. A. Smith, the husband 
of plaintiff. The defense relied on was misrepresentation and 
breach of warranty as to the ownership of the property insured. 
There is no material conflict in the evidence of the husband, M. A. 
Smith, who was examined by plaintiff, and J. A. Speller, the defend- 
ant’s agent, through whom the policy was issued, examined by the 
defense. M. A. Smith testified that defendant’s agent did not. 
inquire of him who composed the firm of Smith & Co., and he did 
not make any statement to defendant’s agent as to who composed 
the firm. The evidence showed that M. A. Smith, the husband, 
who at one time owned and conducted the business of Smith & 
Co., had sold the store-house and guods to his wife, the plaintiff, in 
payment of his indebtedness to her. There was no evidence to 
show that the defendant’s agent had any notice of the transaction 
between the husband and wife by which she became the owner of the 
store-house and goods. Defendant’s agent testified that he did not 
inquire of M. A. Smith, when the application was made, who com- 
posed the firm of Smith & Co.; thut when M. A. Smith applied for 
the policy, he said, “I want to take out a policy on my store-house 
and goods,” and the application was then filled out, and the appli- 
cant, M. A. Smith, signed it “Smith & Co.” That M. A. Smith 
made the foregoing statement to the defendant’s agent is not 
controverted. 

An insurance company has the right to know the real owner of 
the property insured, and the extent of his insurable interest, and 
a contract of insurance is one in which the utmost good faith is 
required of the insured. A representation has been defined to be 
a statement incidental to the contract relative to some fact having 
reference thereto, and upon the faith of which the contract is 
entered into: 4 Wait, Act. & Def., p. 39; May, Ins., § 181. Where 
the policy, by express stipulation, requires a full statement as to 
the ownership of the property, it becomes material, and one who 
accepts such a policy, issued upon such statements, becomes 
bound thereby: Brown vs. Insurance Co., 86 Ala., 192; Assurance 
Co. vs. Stoddard, 88 Ala., 606. 

The effect of the negligence of the defendant’s agent in failing 
to inquire of plaintiff's agent who composed the firm of Smith & 
Co. is not the only question for consideration. If M. A. Smith was 
plaintiff in this action, and the defense set up was that defendant 
issued the policy upon the belief that some other person associated 
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with M. A. Smith constituted the firm of Smith & Co., the failure 
to make the necessary inquiry might be fatal to a successful defense; 
but a material inquiry now is whether M. A. Smith, by act or state- 
ment, represented to the company that he was the owner of the 
property, or had an interest therein, or whether he suppressed the 
fact that his wife was the sole member of the firm of Smith & Co., 
and sole owner of the property insured, under circumstances that 
made it his legal duty tu disclose the real owner to the agent of 
the defendant. It is not pretended that the agent of the defendant 
had any notice or knowledge that Mary Walker Smith, the wife, 
was “Smith & Co.,” or had any interest in the property insured. 
The policy declares the insurance to be upon “their stock of gen- 
eral merchandise.” The policy is to become void “if the interest 
of the assured be not truly stated in this policy,” and it requires 
that the interest of the assured must be so represented and 
“expressed in the written part of the policy.” One question to 
the applicant, M. A. Smith, is as follows: “ Are you owner in fee- 
simple of the property?” Answer. “ Yes.” The warranty of the 
truth of the foregoing facts follows the answers, and is signed 
“Smith & Co.” The proof shows that M. A. Smith signed the 
application, the answers, and the warranty. It does not appear any- 
where that he was acting as the trustee or agent of his wife, or as 
the representative of any person. The court charged the jury in 
effect that if the policy was issued upon the facts stated in the 
application, then there could be no misrepresentation in the state- 
ments made by M. A. Smith in regard to the ownership of the 
property insured. If it was competent for plaintiff to prove by 
parol that, in fact, she alone was “Smith & Co.,” it was equally 
competent for defendant to show in the same way that M. A. Smith 
said to the agent when he made the application that he was 
“Smith & Co.,” or that he said, “I want to take out a policy on my 
store-house and goods.” A party who affirms the existence of a 
material fact upon which another is induced to rely and act is 
bound by such affirmation, although it may not have been made 
with the intent to deceive. When, in response to the question, 
“Are you the owner of the fee?” M. A. Smith answered, “ Yes,” 
the answer of M. A. Smith legitimately and naturally was referred 
to his statement that he wanted a policy on “ his store-house and 
goods.” Good faith, and the very termsof the policy itself, required 
of the applicant, if he was acting as the agent of his wife, and had 
no interest in the property himself, to disclose the fact when it was 
apparent that the agent of the defendant misapprehended the cor- 
rect condition of the property, and the statements and answers of 
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the applicant were calculated to lead the agent of the defendant to 
such erroneous conclusion. The rule is that the “insurance com- 
pany will not be permitted to take advantage of the carelessness or 
misunderstanding of its own agent, and avoid the policy, the insured 
being without fault.” Sturdy justice requires nothing less. Under 
the evidence as it appears now in the record, it is clear that defend- 
ant’s agent had no information or notice that plaintiff was the owner 
of the property, and it is equally clear that M. A. Smith, by his 
statements and answers, induced the defendant’s agent to helieve 
he, M. A. Smith, was insuring his own store-house and goods, and 
that he “ owned the same in fee.” His conduct was in direct vio- 
lation of his obligation to make known and have set down in the 
policy a true statement of the condition of the title to the property: 
Williamson vs. Insurance Ass’n, 84 Ala., 108. The general charge 
in favor of the defendant, under the evidence as it appears in the 
record, should have been given. Whatever error there was, if any, 
in sustaining plaintiff's demurrers to the special pleas of defendant, 
was without injury, as defendant received the full benefit of the 
defense intended to be presented by the special pleas to which 
demurrers were sustained under the pleas upon which issue was 
joined. There was no error in the exclusion of the testimony 
which relates to transactions between the defendant’s agent and the 
defendant, and to which the plaintiff was not a party. Neither was 
it error to exclude the acceptance of service in the matter of the 
suit by creditors of Smith & Co. in other cases. We have not dis- 
cussed that phase of the evidence which tends to show that there 
were two different stores at different localities, one of which, at the 
time the fire occurred, according to the evidence, belonged solely 
to the plaintiff, and her husband, M. A. Smith, was scle owner of 
the other, and both doing business at the same time, under the one 
name of Smith & Co., for the reason that the bill of exceptions 
states that “the proof showed plaintiff's title to the property in 
question at the time of the application, and at the time of the fire,” 
and the defense principally relied upon was that of breach of war- 
ranty and misrepresentation as to the ownership of the property. 

It is unnecessary to consider in detail the charges asked for by 
defendant, and which were refused, as the questions involved are 
settled by the principles of law declared in this case, and probably 
will not arise on another trial. Charges which are misleading or 
argumentative may always be refused. Reversed and remanded. 





Supreme Court of Utah. 


SUPREME COURT OF UTAH. 


HONG SLING 
v8. 
SCOTTISH UNION & NAT. INS. CO.* 


‘The policy provided that it should not be liable for theft at or after a fire. 

Held, That it was not enough to set out the policy if theft was to be relied on 
as a defense, it should be specifically set up in the answer. 

Held, That evidence of a remark by plaintiff that his goods had been stolen, 
called out at the trial and not objected to, could not be relied on as a 
defense under the pleadings. 


Held, That an appraisement and award limited to visible goods, through the 
fault of the company, did not preclude the recovery of the full loss. 


Evans & Rogers and Bennert, Marsnatt & Braptey, for Appellant, 
U. J. Wenner, J. W. Persins, and Tos. Matoney, fur Respondent. 


Zane, C. J. 
This action was instituted by the plaintiff in the district court 
upon a policy of insurance, to recover damages to his stock of 


goods in consequence of a fire. The facts of the case, so far as we 
deem it necessary to state them, are that a fire broke out in the 
Novelty Theater in Ogden City; that plaintiff’s stock of goods, con- 
sisting of silks, china-ware, and other goods, was in a store-room 
on the first floor of the adjoining building; that the fire extended 
to the second floor of that building, and water thrown onto it ran 
down on the goods, and their destruction was imminent; that the 
firemen broke the door, and carried a large portion of them out; 
that the plaintiff, who was a Chinaman, was at the time absent from 
Ogden, and the store was in charge of his clerk, and when he 
returned, two or three days afterwards, he said, without knowing, 
that a portion of his goods had been stolen. The men in charge 
of them during and after the fire until they were returned to the 
plaintiff testified that they kept careful watch over them, and that 
none were stolen, to their knowledge. The policy provided that 
the insurance company should not be liable for loss by theft at or 
after a fire. This provision was not set out in the complaint, further 
than by making the policy an exhibit, and loss by theft was not 
denied, nor was loss by theft averred in the answer. If the 
defendant wished to rely upon the provision excepting loss by 
theft, he should have said so in his answer; he should have put 


* Decision rendered, July 1, 1891. 
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that fact in issue. The rule as to the issues, and the evidence with 
respect to them, is laid down in the first volume of Greenleaf on 
Evidence, § 51, as follows: “The pleadings at common law are 
composed of the written allegations of the parties, terminating in 
a single proposition, distinctly affirmed on one side and denied on 
the other, called the ‘issue.’ If it is a proposition of fact, it is to ° 
be tried by the jury upon the evidence adduced; and it is an estab- 
lished rule, which we state as the first rule governing in the 
production of evidence, that the evidence offered must correspond 
with the allegations, and be confined to the point in issue.” The 
testimony called out that the plaintiff said that his goods had been 
stolen was irrelevant to any issue made by the pleadings, and the 
fact that the plaintiff's counsel did not object to it did not author- 
ize the defendant to rely uponit in defense: Cassacia vs. Insurance 
Co., 28 Cal., 629; Wood, Ins., p. 1141; Tischler vs. Insurance Co., 
66 Cal., 178; Bittinger vs. Insurance Co., 24 Fed. Rep., 549; Will- 
iams vs. Insurance Co., 54 N. Y., 577. 

It has been held that evidence relevant only to a material issue, 
not made by the pleadings, admitted without objection, may be 
relied upon; that a material issue outside of the pleadings may be 
made in that way; that the attorney on one side of the case by 
asking an irrelevant question, and the attorney on the other by not 
objecting, may make such evidence relevant; in other words, that 
a material issue may be made and eyidence become relevant by 
such questions and failure to object. We are disposed to hold, 
however, that an issue cannot be presented in that way, and that 
evidence not relevant to the issues formed by the pleadings should 
not be relied upon or considered by the court or jury, though not 
objected to; that such an issue should not be tried, or evidence 
with respect to it be considered, without the express consent of 
both parties, and the express approval of the court. 

The policy sued on contained « provision requiring the loss or 
damage in case of fire to be appraised by two disinterested ‘and 
competent persons, unless such loss or damage could not be agreed 
upon between the parties; and that the loss should not be payable 
until appraisement should be made. It appears from the record 
that appraisers were selected and qualified, and that they made an 
award in which they found the amount of loss to be paid by defend- 
ant at $117.95. But thejury returned for plaintiff $793.59 damages, 
and $60.80 interest. Was the plaintiff's right of recovery limited 
by the award? The appraisers testified that Mr. Chalmers, the 
adjusting agent of the defendant, was present at the time of the 
appraisal, and instructed them to appraise only the damage to the 
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goods selected, and on the tables—those laid out and invoiced; 
that with respect to the china-ware they only assessed the damage 
to the pieces and parts of sets left—nothing for the missing pieces 
or because of sets being broken. ‘They stated that the adjusters 
said they were only authorized to appraise the visible damage to 
‘the goods present per the inventory, and that he told plaintiff that 
this was all the appraisers had authority to determine; and that he 
would consider any furtier claim for loss when such appraisement 
was completed; and upon such a basis it appears from the record 
the appraisal was made, and that it was so made at the instance of 
the agent of the defendant. It is clear that this basis was too 
narrow. The policy covered any loss of property or damage to it 
by reason of the fire. The rule of damage is well stated in the first 
volume of Wood on Fire Insurance, p. 265: “ When insurance is 
against loss by fire, the insurer is liable for any damage done to 
the property by reason of a fire, even though the property itself 
was not burned or in any wise injured by fire, if the fire was the 
proximate cause of such damage, and the damage arose in conse- 
quence of efforts reasonably made by the assured or others, in 
view of the imminence of the peril, to preserve the property from 
conflagration, which must be judged from the peculiar circum- 
stances of each case.” The fact that the award did not include all 
the loss and damage to which the plaintiff was entitled was the 
defendant's fault, and the company cannot be allowed to take 
advantage of it. In assessing the plaintiff's damages, the jury was 
not limited by the amount named in the award. The jury should 
have considered the entire loss and damage, and estimated them 
upon the principles as above stated. The law being as we have 
stated, we are unable to find any error inthe charge of the court, 
or in the refusal of the requests asked by the defendant; and, in 
view of the evidence, we do not feel authorized to disturb the 
verdict of the jury. Other errors were assigned, but we do not 
deem it necessary to consider the case further. We find no error 
in the record sufficient to require a reversal of the judgment of the 
trial court. Judgment affirmed. Blackburn, J., concurs. 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


JOHN C. MAHR Et AL., Resp’ts 
v8. 
NORWICH UNION FIRE INS. SOCIETY Et At., Appl’ts.* 


The policy insured one Bartlett on his stock in Iowa. Bartlett afterwards 
sent the policy to plaintiffs in New York as security for a loan, but with- 
out a written assignment. After the loss Bartlett made an absolute as- 
sigument of the policy to one Kelly. This action was begun against the 
company and Bartlett to restrain payment to Kelly. Subsequently Kelly 
brought suit to recover in Iowa. 


Held, That Kelly was a necessary party to this action and it was error to 
render a judgment that for want of jurisdiction would not be binding 
against him. 

Held, That the burden of securing presence of parties in interest was on 
plaintiff, and his inability to do so was his misfortune. 


The facts sufficiently appear in the syllabus. 


Davin We cx, for Respondents. 
Wituiam Auien Butter, for Defendant Company, Appellant. 


Vann, J. 

Upon the argument of this appeal the learned counsel for the 
plaintiffs, with great fairness, admitted that the supreme court 
never acquired jurisdiction over Kelly, the alleged assignee of the 
insurance policy that is the subject of this action. The main ques- 
tion left for decision is whether Kelly was a necessary party, as the 
defendant company alleged in its answers and urged upon the trial. 
It is not claimed that he should have been joined as a plaintiff, but 
his presence as a defendant is insisted upon as essential to the 
“complete determination or settlement ” of the questions involved. 
The Code of Civil Procedure provides that “the court may deter- 
mine the controversy, as between the parties before it, where it can 
do so without prejudice to the rights of others, or by saving their 
rights; but when a complete determination of the controversy can- 
not be had without the presence of other parties, the court must 
direct them to be brought in:” Code Civ. Pro., § 452. 

While the statute does not in terms prohibit the court from de- 
termining the controversy unless all the necessary parties are 
brought in, that is impliedly commanded and isthe established 
practice in all equitable actions: Peyser vs. Wendt, 87 N. Y., 322; 
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Sherman vs. Parish, 53 id., 483; Webster vs. Bond, 9 Hun, 437; 
Shaver vs. Brainard, 29 Barb., 25; Sturtevant vs. Caldwell, 4 Bosw., 
628; Van Epps vs. Van Deusen, 4 Paige, 64. 

It is not enough for the court to direct that the necessary par- 
ties be brought in, but it should refuse to proceed to a determina- 
tion of the controversy so as to affect their rights until they are in 
fact brought in: Peyser vs. Wendt, supra; Sherman vs. Parish, 
supra; Powell vs. Finch, 5 Duer, 666. 

The plaintiffs did not appeal from the order of the court re- 
quiring Kelly to be brought in, and as long as it remained in force 
it was an adjudication establishing as the practice if not the law of 
the case that Kelly was a necessary party: Riggs vs. Pursell, 74 
N. Y., 370. 

Moreover, the object of this action was to establish the equitable 
title of the plaintiffs to the policy and to prevent the company from 
paying the proceeds to any one except themselves. The proceeds, 
however, were also claimed by Kelly, who not only held the legal 
title to the policy, but had actually commenced an action upon it 
against the company in another state. Clearly the company should 
not be required to pay the entire amount of the policy both to the 
plaintiffs and to Kelly, or, without fault on its part, to be placed in 
a position where it would run any reasonable risk of being com- 
pelled to make a double payment. But how is such a result to be 
prevented when an action at law, brought by the legal owner to 
compel the company to pay the amount of the policy to him, is 
pending in one state, and an action in equity by the equitable 
owner to prevent such payment is pending in another state, unless 
all interested persons are parties to the latter? Could the court 
of equity safely proceed to judgment against the company unless 
the legal owner was before it as a party? If it should enjoin the 
company from making payment to any one except the equitable 
owner, it could not prevent the legal owner from prosecuting his 
action to collection in the other jurisdiction. It could not enjoin a 
person over whom it had no jurisdiction, nor make any decree 
affecting his rights. 

The general rule in equity requires that all persons interested 
in the subject of the action should be made parties, in order to 
prevent a multiplicity of suits and secure a final determination of 
their rights: Osterhoudt vs. Supervisors, 98 N. Y., 239; Derham vs. 
Lee, 87 id., 599. 

There is an essential difference between the practice at law and 
in equity in determining who are proper and necessary parties. 
Story in his work on Equity Pleadings, § 72, says that two general 
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principles control courts of equity in this respect: 1. That the 
rights of no man shall be finally decided unless he himself is pres- 
ent, or at least has had a full opportunity to appear and vindicate 
his rights. 2. That when a decision is made upon any particular 
subject matter, the rights of all persons whose interests are imme- 
diately connected with that decision, and affected by it, shall be 
provided for as far as they reasonably may be. The learned author 
adds: “Itis the constant aim of courts of equity to do complete 
justice by deciding upon and settling the rights of all persons in- 
terested in the subject matter of the suit, so that the performance 
of the decree of the court may be perfectly safe to those who are 
compelled to obey it, and elso that future litigation may be pre- 
vented.” As Lord Hardwicke ounce said, all persons ought to be 
made parties who are necessary to make the determination com- 
plete and to quiet the question: Poore vs. Clark, 2 Atk., 515. Not 
only all persons whose rights may be affected by the judgment 
should be brought into court, but all whose presence is essential 
to the protection of any party to the action: Gray vs. Schenck, 4 
N. Y , 460; Russell vs. Clark, 7 Cranch, 69, 98; Piequet vs. Swan, 5 
Mason, 561; Fell vs. Brown, 2 Brown Ch. Cas., 276. 

The burden is on the plaintiff to secure the presence of all such 
persons and it is his misfortune if he is unable to do so. 

When there are conflicting claimants to the same obligation, each 
insisting upon it as exclusively his own, all should be made parties 
before the qu2stien of title is determined by a court of equity in 
favor of either against the one from whom the obligation is due. 
Otherwise payment or performance may be exacted as many times 
as there are separate ‘claimants. It follows that the title to a chose 
in action, such as the policy in question, cannot be settled unless 
all those who claim any interest therein, whether legal or equitable, 
are joined as parties, plaintiff or defendant. As it is conceded that 
Kelly, although nominally, is not really, a party to the action, he has 
not had his day in court, and the decree in favor of the plaintiff, 
being void as to him on that account, is powerless to affect his rights, 
or to afford protection to the defendant company in obeying its 
command. The absence of jurisdiction over a party is the absence 
of power to render judgment against that party. While the court 
assumed to pronounce judgment against Kelly, and to restrain him 
from receiving the money due upon the policy, and from suing 
for its recovery, its action in that regard was coram non judice and 
void as to him. It could not exercise judicial power over one who 
was not subject to its jurisdiction, nor compel him to obey a decree 
that was rendered without due process of law. While its command 
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to the company not to pay Kelly could be enforced by punishment 
for disobedience, its command to Kelly not to sue the company 
could not be enforced by punishment or otherwise, because it was 
made without authority. Hence Kelly could compel the company 
to do what the judgment prohibited it from doing. Aside from the 
question of power to proceed without jurisdiction over Kelly, such 
a judgment is unreasonable, and hence inequitable. A court of 
equity should not restrain a party from doing an act, when it has 
no power to protect that party from being compelled by another 
court of competent jurisdiction to do the act thus prohibited. A 
forcible illustration of this appears in a case recently reported, 
which lacks no element of complete analogy, as it was the judg- 
ment of the court of last resort in Iowa in the action brought by 
Kelly against the defendant company, and set forth in its answer in 
this action: Kelly vs. Norwich Union Fire Insurance Co.,79 Iowa,452. 

While the judgment in that case is not before us as evidence, the 
reported decision therein is just as valuable to illustrate what might 
reasonably be expected to take place. as if it were officially known 
to us as a record of what had taken place. The learned court, in 
affirming a recovery by Kelly upon the policy in question for its 
whole amount, said: ‘The record of the New York .court was 
rightly rejected, for the reason that, as against Kelly, the party claim 
ing in this case to hold the policy and all rights under it, the decree 
and proceedings are void, for the reason that he was not served 
with process subjecting him to the jurisdiction of the New York 
court. Kelly was served with process in this state, and did not 
appear in the case. The New York court failed to acquire jurisdic- 
tion of his person by service of process in this state. The judgment, 
therefore, as to him, is void.” 

We regard the case cited as a practical demonstration that Kelly 
is a necessary party to this action, and that a court of equity 
should not have proceeded to judgment against the company with- 
out first acquiring jurisdiction over him. If this were an action 
at law brought by the plaintiffs to recover upon the policy, a dif- 
ferent question would be presented, involving a conflict between 
the courts of New York and Iowa. As it is an action in equity, 
however, it is not necessary for us to now consider that subject. 

Having in view our form of government, the comity due from 
the courts of one state to those of another, and the necessity for 
freedom of commercial transactions between citizens of different 
states, such questions should not be hastily entertained, but should 
be avoided when the rights of parties can be satisfactorily deter- 
mined upon other grounds: Story on Conflict of Laws, § 9. 
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We think that further argument is not required to show that 
Kelly was a necessary party to this action, and that the trial court 
erred in rendering the judgment appealed from without first 
acquiring jurisdiction over him. 

The judgment should, therefore, be reversed and a new trial 
granted, with costs to abide event. All concur. 


SUPREME COURT OF IOWA. 


TAYLOR 
v8. 
MERCHANTS & BANKERS’ INS. CO.* 
A chattel mortgage is not a violation of a policy provision against change in 
title, ownership, or possession. 
A statute provided that action should not be brought until the expiration of 


ninety days after notice of loss. 


Held, That an action brought after the policy was payable by its terms, but 
within the ninety days, was premature. 


A. A. Haskins, for Appellant. 

A. R. Anverson, for Appellee. 

Beck, C. J. 

1. The policy is issued to plaintiff against loss by fire upon a 
building used as a mill, and the machinery therein. It is stipu- 
lated in the policy that “loss, if any [shall be] payable to Johnson 
& Rhode, as their interest may appear, for material.” The applica- 
tion shows that plaintiff is the owner of the property insured, and 
the stipulation in the policy just quoted is repeated in the applica- 
tion, in the very words found in the policy. It is declared in the 
application that the plaintiff is the owner of the property insured, 
and that the personal property covered by the policy is not in- 
‘cumbered. But nothing is said as to incumbrances on the real es- 
tate. The policy contains a stipulation to the effect that it shall be 
void if any change takes place in the title, ownership, or possession 
of the property insured. It is insisted that u chattel mortgage ex- 
ecuted to Johnson & Rhode so changed the title of the property 
as to avoid the policy, under the stipulation. 

2. The insurance upon the building cannot be affected by. the 
stipulation, for the reason that the chattel mortgage does not cover 


* Decision rendered, October 13, 18:1. 
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the house. In our opinion, the chattel mortgage did not effect 
such a change of the ownership or possession of the personal prop- 
erty covered by it as to defeat the policy. The policy and applica- 
tion show that Johnson & Rhode had an interest in the insured 
property for material furnished. This fact is also shown by the 
evidence. What that interest was is not shown, further than that 
it arose upon an indebtedness for material furnished. It is to be 
regarded as an insurable interest, for the parties so treat it in the 
policy, which covered that interest when it was originally issued. 
Now, the chattel mortgage would not have the effect of changing 
or destroying that insurable interest; nor did it affect or change 
plaintiff’s interest in the property. He had the same interest after 
the mortgage as before, namely, the title subject to the claim, lien, 
or interest held by Johnson & Rhode, whatever that may be. As- 
suming that plaintiff owned the title to the property, Johnson & 
Rhode had an insurable interest when the policy was issued, and 
that interest continued after the chattel mortgage was executed. 
The chattel mortgage is but a security for a debt, the ownership 
remaining in the mortgagor: Hubbard vs. Insurance Co., 33 Iowa, 
325. The plaintiff, both before and after the mortgage, held the 
ownership of the property subject to the interest of Johnson & 
Rhode. There was therefore no change in the title, ownership, or 
possession of the property wrought by the chattel mortgage, which, 
therefore, did not avoid the policy. The district court in instruc- 
tions to the jury held to this effect. 

3. The policy contains a condition that, in case of loss, the 
amount shall be paid within sixty days after notice and proof thereof 
are received at the office of the company. The action was com- 
menced after the loss became payable under the provisions of the 
policy. Section 3, e. 211, Acts 18th Gen. Assem., provides that no 
action upon a policy of insurance “shall be begun within ninety 
days after notice of loss has been given.” The effect ofthis statute, 
it has been held, is to fix the time when the loss becomes due and 
payable, so that an action may be brought to recover on the policy: 
Quinn vs. Insurance Co., 71 Ia., 615. It would rather appear that 
the statute does not affect the maturity of the contract, but, rather, 
is a legislative prohibition of the action before the time specitied. 
Certain it is the statute declares that a suit shall not be brought 
until after ninety days. This statute was enacted before the policy 
in suit was issued, and therefore became a part of the contract of 
the.parties. The action, being commenced before the expiration 
of ninety days after the notice of loss was given, was prematurely 
brought, and must therefore fail. This objection was nghtly raised 
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by motion in arrest of judgment, which was erroneously overruled. 
Counsel for plaintiff insist that the statute in question is a statute 
of limitations, and therefore the objection should have been raised 
by the answer pleading the statute as a defense. It will be readily 
seen that the statute does not limit the time in which actions may 
be brought, but forbids an action to be brought before a prescribed 
event. It is in fact a statute prescribing a time before which an 
action cannot be brought. This the statute of limitations does not 
do. It prescribes that an action cannot be brought after a fixed time. 

4. Objection is made to an instruction as to waiver by the agent 
of defendant of objection on the ground of the change of the 
ownership by the policy. We do not consider the instruction, for 
we may not be agreed thereon. If it be assumed that it is erro- 
neous, it is without prejudice, for the reason the verdict, without 
the instruction, could not have been different. For the reason that, 
as we have shown, there was no change of title, ownership, or pos- 
session of the property, which avoids the policy. Other questions 
argued by counsel need not be considered. For the error pointed 
out the judgment of the district court is reversed. 


SUPREME COURT OF PENNSYLVANIA. 


WAGNER ET AL. 
vs. 
DWELLING-HOUSE INS. CO.* 


An adjustment and agreement to pay the compromise sum agreed on by the 
adjuster is a partofthe policy conditions, and the company cannot there- 
after set them up as a defense to the compromise claim. 


C. Stuart Parrerson and Ropney A. Mercor, for Appellant. 
Wa. Maxwe t, for Appellees. 
SrerReEtTt, J. 

This action was grounded, not so much on defendant’s contract, 
as evidenced by its policy of insurance, as upon the agreement 
made after the fire, by which plaintiffs’ claim of $1,683.21 for loss, 
etc., was compromised and settled for $1,520.10, payable in a week 
or ten days thereafter. In plaintiffs’ declaration or statement of 
claim, the policy of insurance, loss by fire, proof, and amended 
proof of loss, offer to furnish any other information that might be 
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requested, etc., are fully set forth as inducement to the alleged 
compromise and promise to pay. After reciting all these, and aver- 
ring that “no other or further complaint was made nor information 
asked by said defendant from said plaintiffs, in relation to the cir- 
cumstances of the fire aforesaid, or the loss or damage thereby suf- 
fered,” the plaintiffs further aver that, “on or about the first day 
of February, 1889, the said defendant, by its duly authorized agent, 
W. H. Melchert, came upon the premises * * * where the 
fire occurred, and where the loss and damage to said plaintiffs was 
suffered, and then and there compromised, adjusted, and settled 
with said plaintiffs their claim of $1,683.21 for the sum of $1,520.10, 
under an agreement with said plaintiffs that said sum should be 
paid them by defendant within a week or ten days thereafter, in 
full satisfaction of their claim for their loss and damage aforesaid.” 
In its affidavit of defense, the company alleges that in February, 
1889, another or third “proof of loss was asked for by it through 
its agent, W. H. Melchert, and one was executed and given by said 
plaintiffs to said agent of said defendant, wherein the amount of 
said plaintiffs’ claim from said defendant, as set forth, was $1,- 
520.10.” etc.; but it denies that Merchert, either in behalf of the 
company or of himself, compromised, adjusted, and settled with 
the plaintiffs, as alleged in their statement. As a witness on be- 
half of the defendant, Melchert testified on the trial that he was 
then, and had been for over five years, in the employ of the com- 
pany as its special agent and adjuster; that as such he visited the 
premises of the plaintiffs in February, 1889, “for the purpose of 
adjusting the loss, and investigating the circumstances.” In an- 
swer to the question, “State whether or not you adjusted the loss 
with them that day,” his reply was, “I did.” He further testified, 
in substance, that, after the loss had been adjusted, the plaintiffs, 
in his presence, executed a proof of loss, which he forwarded to the 
company within twenty-four hours thereafter. The plaintiffs both 
testified on the trial fully and circumstantially to the facts connected 
with the compromise and settlement of their loss by Melchert, as 
agent of the company, in February, 1889, substantially as averred 
in their statement of claim above quoted. They both denied that they 
then signed an additional proof of loss, but admitted signing a pa- 
per containing, as they were informed, the terms of settlement made 
with Melchert. The controlling issue was one of fact, viz., whether 
plaintiffs’ claim was compromised, and payment thereof promised, 
as averred in the statement. That question was fairly submitted 
to the jury, and found in favor of the plaintiffs. That finding of 
fact was conclusive against the defendant, and virtually disposed of 
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every ground of defense based on conditions contained in the pol- 
icy. ‘‘Where an insurance company, aftér a loss, has adjusted the 
claim therefor, and has agreed to pay a certain sum in liquidation * 
of the claim, it cannot, in an action setting forth such facts, object 
that the action was not brought within the time limited in the pol- 
icy. In such a case, the action is not upon the policy, but upon the 
agreement to pay. Neither, in such case, can it set up a breach of 
warranty or of any of the conditions of the policy in defense, for 
adjusting the loss and promising to pay it is a waiver of all breaches 
on the part of the assured, and of all defenses which might have 
been made, except for such waiver. A breach of warranty or of 
any condition in the policy must be insisted on when the claim is 
made, and before an agreement to pay the loss has been made:” 
2 Wood, Ins., §450. In other words, after an adjustment or com- 
promise of the claim, it is too late to impale the plaintiff on any of 
the sharp conditions sometimes found in policies of insurance. For 
the purpose for which it was offered, there was no error in admit- 
ting the testimony referred to in the first and second specifications. 
Nor was there any error in those portions of the charge recited in 
the third, fourth, and fifth specifications, nor in answering either of 


defendant’s four points. In view of the controlling facts found by 
the jury, and above referred to, the questions intended to be raised 
by those points became wholly immaterial. Judgment affirmed. 


SUPREME COURT OF IOWA. 


ROSS 
v8. 


HAWKEYE INS. Co.* 


A statute required notice of the maturity of a premium note to be served 
personally, or by registered letter addressed to his post-office address, and 
that the policy should not be suspended for non-payment until thirty 
days after the notice had been served. 


Held, That the thirty days began to run from the mailing of the letter. 


Grorce R. Sanperson, for Appellant. 
Sarra & Cunusoy, fur Appellee. 
GRANGER, J. 
1. It is urged that the assignments of errors are insufficient, 
and should not be considered. One assignment fairly presents the 
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question of the correctness of each instruction given by the court, 
and is sufficient. 

2. Plaintiff was the holder of a policy of insurance against loss 
by fire, issued by the defendant company. The time of insurance, 
by the terms of the policy, began April 18, 1889, and terminated 
April 18,1890. The property insured was destroyed by fire July 
2,1889. The premium for the insurance was settled by note due 
July 1, 1889, and was unpaid at the date of the fire. The policy 
contains the following provision :— 

(5) That no insurance, whether original or continued, shall be binding 
until the actual payment of the premium, either in cash or note given therefor. 
Where a note or notes have been received, in whole or in part, for the pre- 
mium named in this policy, or renewal of the same, and the assured or his 
assigns fail to pay the same, or any installment, or any part thereof, at the 
time or times specified in such note or notes, such failure shall immediately 
terminate all liability of this company under this policy, and the company 
shall not in any case be liable for any loss or damage that may occur at a 
time when any such note or notes, or any installment therein, or any part 
thereof, shall be overdue and unpaid. 


Chapter 210, Laws 1880, provides:— 


Section 2. Within thirty days prior to or at any time after the maturity of 
any note or contract, whether assessable, or where the time of payment is 
fixed in the contract given for the premium on any policy of insurance, such 
company or association may serve a notice in writing upon the insured that 
his note, or any installment thereof, is due, or to become due, stating the 
amount which will be due on the note or contract, and also the amount re- 
quired to pay the customary short rates, including the expense of taking the 
risk, up to the time the policy will be suspended under the notice, in order to 
cancel the policy; and that, unless payment is made within thirty days, his 
policy will be suspended. Such notice may be served, either personally or 
by registered letter, addressed to the assured at his post-office address, named 
in or on the policy; and no policy of insurance shall be suspended for non- 
payment of such amount until thirty day after such notice has been served. 

June 1, 1889, the defendant company deposited in the post-office 
at Des Moines, for registration, a written notice, in conformity to 
such provision of the law, addressed to the defendant at Harlan, 
Iowa. It does not appear that by due course of mail this notice 
would have reached its destination thirty days before the tire 
occurred. The main question in the case is as to the validity of 
the policy when the fire occurred, July 2d. The court gave the 
following instructions, of which complaint is made: “The notice 
required by statute may be either personal notice or constructive 
notice. The defendant claims he gave plaintiff constructive 
notice; that is, he sent a notice by registered letter, as required by 
aw. There is no dispute as to the fact that he sent the notice 
marked ‘S’ by registered letter. When the defendant sent it, and 
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when the service thereof was completed, are, however, controverted 
points. And in this connection you are instructed that the service 
of notice by registered letter is not completed until, by due course 
of mail for registered matter, it should be received at the office of 
its destination.” The validity of the notice depended upon a ccm- 
pleted service of the notice, and the court in another instruction 
said to the jury that, if it found “that, by due course of mail for 
registered matter, such letter would not reach Harlan before June 2, 
1889, then, and in that event, said policy would not be suspended 
until thirty days thereafter, or after the 2d day of July.” We are 
then to determine whether, to render such a service complete, there 
must be time after the letter is properly addressed and registered 
in the p»st-office for it by due course of mail to reach its destina- 
tion; that is, the office of its destination. Ifthe language of the 
act was that the service should be made by mail, by letter, or by 
registered letter, there might be more reason for holding that there 
must be time after mailing for it to reach its destination. In 
McKenna vs. Insurance Co. (73 Iowa, 453), it is held that the service 
is complete before the letter is delivered to the assured, showing 
that the law contemplates something less than a personal receipt. 
of the letter. The statute, as we understand, specifies the acts that 
constitute the service; and it is the service, and not notice, that 
gives rise to the operation of the statute. The service may be “by 
registered letter addressed to the assured at his post-office address 
named in or on the policy.” The italicized words are adverbial, 
and fix the manner of the service. With a careful examination, 
we find no case in which, besides the acts which shall constitute 
the service, where it is substituted, that time is held essential to 
its completion. The enactment is the sole authority for such a 
service, and we can neither add to nor take from its requirements. 
The substituted service of an original notice, by leaving a copy with 
a member of the family when the defendant cannot be found in the 
county, is complete when the notice is properly left, and no time is 
held necessary to elapse because of the known absence of defend- 
ant from the county. In such a case, the service is complete when 
the acts specified as constituting the service are done. In New 
York, under a statute providing that, “in case of service by mail, 
the paper must be deposited in the post-office,” addressed to the 
person on whom it is to be served at his place of residence, and the 
postage paid, the service is held complete when the notice is 
mailed: Elliott vs. Kennedy, 26 How. Pr., 422. Our statute pro- 
vides an additional act,—that of registering. Appellee attempts 
to mark a distinction between the statutes, on which to base a 








124 Court of Appeals of Kentucky. [ Feb., 


different ruling, but none really exists. It is said that all that is 
required under the New York act is that the letter “be properly 
stamped and addressed, and deposited in the post office.” Our 
statute provides that the service may be made by registered letter, 
addressed in a particular manner. Both statutes alone provide for 
mailing. The necessity for time after mailing as conclusively fol- 
lows under one statute as the other. The practical effect of the 
statute thus construed is to give the assured nearly thirty days’ 
notice to pay his obligation, and avoid a suspension of his policy 
under his contract, which cannot be regarded as a harsh rule of 
construction. It may be also said that the rule, as held by the dis- 
trict court, would involve much difficulty, as is apparent from the 
record in this case, in determining the time of arrival by due 
course of mail, and would make the fact of a completed service 
very difficult to know. This thought is worthy of notice where 
the legislative intent is doubtful. With these views the court was 
in error in giving the instruction. We find no other questions in 
the record that we need to consider. Reversed. 


COURT OF APPEALS OF KENTUCKY. 


STANDARD LIFE & ACC. INS. CO. 
v8. 
THOMAS eT AL.* 


Where the attending physicians testified that the insured died of typhoid 
fever not induced by a previous accidental fall and bruise, and the nurse 
testified that he did not have typhoid fever, and it was admitted that a 
bruise might induce fever, a verdict of death from accident will be 
sustained. 

Cattoway & Sims, for Appellant. 

W. T. Cox and E. W. Hinzs, fur Appellees. 

BEnNneETT, J. 

The appellees, as widow and child of Sam Thomas, deceased, 
brought this action against the appellant to recover the sum of 
$2,000, the amount for which the appellant insured the deceased 
against loss of life by accident. The appellees having recovered 
said sum, the appellant has appealed. It urges reversal upon two 
grounds, to wit: First, the verdict of the jury was against the 
evidence; second, erroneous instructions. 
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As to the first ground named, it is alleged that the deceased 
was hurt by a fall on the 12th day of June, which hurt resulted in 
his death on the 2d day of the following July. The appellant con- 
tends that deceased did not die from the effect of said injury, but 
from the effect of typhoid fever. It appears from the testimony 
of Dr. Meredith that the deceased came to him on the evening of 
the day that he is said to have been hurt, and complained of being 
unwell; that he examined him, and gave him the opinion that he 
had incipient typhoid fever, and prescribed for that disease; that 
he saw him the next week in the country at his father’s, where he 
had been taken, and found that he did have a clear and well- 
defined case of typhoid fever, and he was very sick with it; that he 
next visited him in the city of Bowling Green, where he had been 
conveyed, and found him still afflicted with typhoid fever, of which 
he died in afew days. The doctor has no doubt that the disease 
was that of typhoid fever, and the deceased died of it; and 
that a bruise would not produce it, because it is caused by a germ, 
and not by a bruise; that the deceased never complained of nor 
informed him that he had been hurt. There were other physicians 
who attended the deceased, at times, with Dr. Meredith, all of 
whom concur with him in every substantial particular as to the 
disease being that of typhoid fever, and that a bruise would not 
produce it, ete. On the other hand, it was clearly proven that the 
deceased on Tuesday, the 12th day of June, about noon that day, 
was standing in a window of the second story of a house, and 
painting the upper part of the window, and he lost his balance, and 
fell to the floor—the second floor—and in the fall hurt his left side 
from his hip to his knee; that the fall so stunned him that his com- 
rade in the work had to help him up; that he complained then of 
being hurt; that he did only some light work thereafter that even- 
ing, and finally quit work, and left, complaining, for home; that he 
went home, and complained to his wife, the appellee, of having 
been hurt by the fall; that he worked but a little the balance of 
that week, but complained to his wife and relatives of being hurt; 
that he on the following Sunday was taken to the country to his 
father’s, where he remained a week sick; that he was then taken to 
the city, where he remained sick until he died; that from time to 
time, during all this time, he complained to some one of his rela- 
tions of being hurt; that his wife and several relations saw the 
bruise during his sickness and after his death; that he was nursed 
by a competent nurse, who had extensive and long experience, and 
who had nursed many persons with typhoid fever, consequently had 
learned its symptoms; and he is of the opinion that deceased did 
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not have typhoid fever. But it is said his opinion is not entitled to 
any weight as against that of these eminent physicians. But when 
it is remembered that the opinion of even the best physicians as to 
the symptoms of diseases are founded upon medical books, which 
are but the reflex of experience upon those subjects, and their own 
experience obtained at the bed-side of their patients, it will be 
conceded that an intelligent, attentive, and observing nurse of fifty 
years’ experience may become qualified to form a reliable opinion 
as to the symptoms of diseases that come under his observation as 
nurse. The assertion is ventured that an old nurse ina hospital 
can tellthe symptoms of the diseases that come under his frequent 
care and attention as readily as the hospital physician can tell 
them. So, therefore, we have the testimony of the nurse against 
that of the attending physicians; also the fact that the deceased, a 
well, stout man, was hurt, and from that moment he was sick and 
complaining of the hurt, and never recovered from the sickness, but 
died in about three weeks afterwards, with the wound upon him; 
also the evidence of one of the physicians that, had he known that 
the deceased was hurt as described, he would have feared that it 
had something to do with his death. But itis said the nurse did 
not testify that the deceased had no fever at all. Thisistrue. But, 
when it is considered that the physicians say that a bruise may 
produce fevers other than typhoid fever, the fact does not militate 
against the appellees; but the jury might have drawn the inference 
from that implied admission that the deceased had such fever. So 
we have, as against the evidence of the physicians—First, the fact 
that the deceased, a well, stout man, was hurt, and was imme- 
diately taken sick, complaining that he was hurt, and never 
recovered from the sickness, nor got well of his wound; second, 
that the attending nurse says he did not have the typhoid fever, 
but inferentially admits that he had some other fever, and it is 
admitted by all that a bruise will produce other kinds of fever; 
and the further fact that one of the physicians admits that, if the 
deceased was hurt as described, it might have had something to do 
with bis death. Now, it seems to us that the jury, from the fore- 
going facts and circumstances, had the right to believe that the 
physician’s theory was a mistake, and that the wound that the 
deceased received produced his death. The court struck from the 
appellant’s offered instruction the words “typhoid fever,’ and 
inserted in their stead the word “fever.” The defense is that the 
deceased died of fever, not typhoid alone. The change by the 
court conforms to the answer. Besides, it is more favorable to the 
appellant than the one offered. The court’s instruction as to the 
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waiver of the preliminary proof of the wound and death is not 
prejudicial to the appellant; for it appears that the appellees sent 
such proof upon that subject as they deemed necessary, and, getting 
. no response, they wrote to the appellant, wishing to know if other 
proof was needed, and the appellant replied that it would not pay 
the claim, because the deceased did not die of the alleged hurt, but 
of typhoid fever. This was a waiver of all proof as to these 
matters. The other instructions are correct. 
The judgment is affirmed. 


SUPREME COURT OF THE UNITED STATES. 


CRAIG 
v8. 
CONTINENTAL INS. CO.* 


A propeller was stranded and abandoned to the underwriters as a total loss. 
Parties employed by the latter pumped her out, and in towing her to a 
harbor she again sunk. In an action for damages on account of loss of 
life through alleged negligence in the towing: 


Held, That the propeller remained a vessel within the statute limiting the 
liability of the owner. 


Held, That the underwriters were the owners, and the liability of the statute 
extended to personal injuries. 


Held, That the restriction of the statute to vessels not used in rivers or inland 
navigation did not apply to vessels on the Great Lakes. 


Held, That the privity of the wrecking master employed by the agent of the 
underwriters was not the privity of the owners within the statute. 


Don M. Dicxinson, for Plaintiff in Error. 
F. H. Canrtewp, for Defendant in Error. 
BuatcHrorp, J. 

This is an action at law, brought by Thomas Craig, administra- 
tor of the estate of John Carbry, deceased, against the Continental 
Insurance Company of New York, a New York insurance corpora- 
tion, and three other insurance corporations, to recover under a 
statute of Michigan (2 How. Ann. St. Mich., §§ 8313, 8314), 
$25,000, as damages for the death of Carbry, for the benefit of his 
mother and his three minor sisters, as next of kin and distributees 
of his estate, it being alleged that he lost his iife through negli- 
gence of the defendants, in December, 1883. It was commenced 
in the Superior Court of the City of Detroit, Mich., and was removed 


* Decision rendered, Nov. 23, 1891. 
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by the defendants into the Circuit Court of the United States for 
the Eastern District of Michigan. 

The defendants were insurers against marine risks of a steam- 
propeller called the Enterprise. While on a voyage on the 
lakes she was stranded, November 20, 1883, 0n rocks at Green 
Island, in the northern part of Lake Huron. She had on board a 
cargo of merchandise, and a crew of ten or twelve men. After the 
stranding, her owners abandoned her to the insurers, and she 
became the property of the latter. The general agent of the Con- 
tinental Insurance Company for the lake region was Mr. Dimock, 
of Buffalo, N. Y., who was also a member of the firm of Crosby & 
Dimock, of that place, who were general agents for several other 
companies. James J. Reardon, of Buffalo, was employed by Crosby 
& Dimock as a marine inspector. Among his other duties was that 
of going, when notified, to the assistance of wrecked and stranded 
vessels insured by companies represented by Crosby & Dimock, 
and getting them to a port of safety. On November 29, 1883, 
Reardon was notified by Crosby & Dimock in regard to the Enter- 
prise, and went with a steam-tug called the Balize, with steam- 
pumps and engineers, to the assistance of the Enterprise. One 
of the steam-pumps was in charge of Carbry. Soon after their 
arriving at the place where the Enterprise was, her crew being 
still on board of her, and in charge of her, the steam-pumps were 
set up, and she was pumped out and pulled off from the place 
where she had stranded. This was done under the supervision of 
Reardon. She was more or less injured by the stranding, but when 
she was got off she was towed into deep water, and, although she 
leaked, she was kept free by the use of one pump for about 66 
hours—from 10 o’clock Thursday morning until 4 o’clock the follow- 
ing Sunday morning. Part of her cargo had been removed, but it 
was replaced. Her machinery was disabled, and it was necessary 
that the Balize should take her in tow, to remove her to a port 
where she could be repaired. She started in tow astern of the 
Balize, bound for Detroit, at 4 o’clock on Sunday morning, 
December 9, 1883, with her cargo on board, and a crew of thirteen 
men, including four who were in charge of two steam-pumps, one 
of which was under the care of Carbry. Her mate was in command 
of her. Reardon was on board of the Balize. No trouble was 
experienced in the navigation of the Enterprise until 2 o’clock 
on the morning of the next day—22 hours after she had started; 
and then, while off Point aux Barques and Saginaw Bay, she filled 
and sank, and became a total loss, and Carbry lost his life. He 
was 22 years of age. The declaration alleged that his life was lost 
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through the negligence of the defendants, in particulars which it 
specified. — 

The defendants having, in the state court, separately demanded 
a trial of the matters set forth in the declaration, the action was, 
after its removal, tried in the Circuit Court of the United States, 
before the district judge, Judge Brown (now of this court), and a 
jury; and, under the instruction of the court, a verdict was rendered 
in favor of the three defendants other than the Continental 
Insurance Company. The trial proceeded against the latter com- 
pany, and resulted in a verdict against it for $8,000. On motion, 
and in February, 1886, the verdict was set aside, and a new trial 
granted. The opinion of the court on the motion, delivered by 
Judge Brown, is reported in XV. L. J., 459. The ground assigned 
for granting the motion was that the liability of the defendant, if 
any, was destroyed, because it was subject to the provisions of 
section 4283, Rev. St. U. S., and the Enterprise was totally lost 
during the voyage on which the death occurred. A judgment was 
then entered in favor of the three defendants other than the Con- 
tinental Insurance Company. The new trial was had beforeJudge 
Brown and a jury in March, 1886. There is a bill of exceptions, 
which states that the court instructed the jury to render a verdict 
in favor of the defendant, which was done. The plaintiff excepted 
to the instruction of the court. The bill of exceptions contains all 
the evidence offered on both sides. A judgment in favor of the 
defendant was rendered in September, 1887, and the plaintiff has 
brought the case to this court by a writ of error. It is stated in 
the bill of exceptions that prior to the sending of the expedition 
under Reardon to rescue the Enterprise, she had been abandoned 
by her owners to the Continental Insurance Company, by which 
she was insured, and had become its property; and that, by reason 
of her being sunk at the time Carbry lost his life, she became and 
was a total loss. 

The principal contention on the part of the plaintiff is that section 
4283 of the Revised Statutes does not apply tothe case. That 
section is as follows:— 

Sec. 4283. The liability of the owner of any vessel for any embezzlement, 
loss, or destruction, by any person, or any property, goods, or merchandise, 
shipped or put on board of such vessel, or for any loss, damage, or injury by 
collision, or for any act, matter, or thing, lost [loss?] damage, or forfeiture, 
done, occasioned, or incurred without the privity or knowledge of such 
owner or owners, shall in no case exceed the amount or value of the interest 
of such owner in such vessel, and her freight then pending. 

It is contended that the statute does not apply, because the 


vessel had been wrecked and abandoned to the underwriters; that 
VoL. XXI.-9. 
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they cannot be relieved, under the statute, from their liability for 
negligence while engaged in saving the wreck or the cargo; and 
that she had lost her identity as a vessel. But we are of opinion 
that her identity was not lost. She was still a vessel. She had 
lost her own power of locomotion but she was capable of being 
towed as a vessel, and was so towed for 22 hours, and until she 
had accomplished a large portion of her voyage. She was officered 
and manned, and had on board a cargo. If, during the 22 hours, 
through the negligence of those on board of her and in charge 
of her, she had done damage by coming into collision with another 
vessel and survived, she could have been libeled as a vessel, and 
she could have been libeled for salvage. She was in the same 
condition as any vessel which at sea loses her means of propulsion 
and has to be towed into port. The fact that, as between her 
former owner and the insurance company, she had been abandoned 
as a total loss, does not affect the question. She was abandoned as 
a total loss to her owner for the purposes of the policy of insurance, 
but, as in numerous other cases of abandonment, she was aban- 
doned with the privilege to the insurance company of treating her 
as a vessel and repairing her if it could. Her ownership by the 
insurance company, resulting from the abandonment, was of the 
same character as would have been her ownersbip by any person 
who had purchased her in her then condition from the former 
owner. After her abandonment, she entered upon a new career 
and a new voyage, and section 4283 applies to the liability of the 
owner of her on such voyage, for damages for the death of Carbry. 
It was held by this court in Butter vs. Steamship Co. (130 U.S., 527) 
that the provision of section 4283 applies to cases of personal injury 
and death, as well as to cases of loss of or injury to property. 
Whatever liability there was on the part of the defendant was 
extinguished by the loss of the Enterprise, and the extinguish- 
ment of such liability may be availed of in this suit, as matter of 
law, on the facts of the case: The Scotland, 105 U. S., 24; Provi- 
dence & N. Y. 8. 8S. Co. vs. Hill Manuf’g Co., 109 U.S., 578, 594, 
The restriction of the statute by section 4289 to vessels not “ used 
in rivers or inland navigation,” does not apply to the Enterprise, 
because she was used on the Great Lakes: Transportation Co. vs. 
Moore, 5 Mich., 368; Moore vs. Transportation Co., 24 How., 1. 
The only question remaining is as to whether the loss of Carbry’s 
life occurred with the privity or knowledge of the insurance coni- 
pany, it, being contended that the knowledge and privity of Rear- 
don were those of the company. But it was held by this court, in 
Walker vs. Transportation Co. (3 Wall. 150), in regard to the statute 
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Act March 3, 1851, § 1, 9 St., 635, now section 4282 of the Revised 
Statutes, which provides as follows: “No owner of any vessel 
shall be liable to answer for or make good to any person any loss 
or damage which may happen to any merchandise whatsoever, 
which shall be shipped, taken in, or put on board any such vessel, 
by reason or by means of any fire happening to or on board the 
vessel, unless such fire is caused by the design or neglect of such 
owner,” —that, in order to make the owner of a vessel, in case of 
loss by fire, liable for negligence, it must appear that the owner 
had directly participated in the negligence. It was there said that, 
as the object of the act was to “limit the liability of owners of 
vessels,” and the exception was not, in terms, of negligence gener- 
ally, but only of negligence of the owners, it would be astrong 
construction of the act to hold that the exception extended “ to the 
officers and crews of the vessels, as representing the owners;” that 
section 6 of the act (now section 4287 of the Revised Statutes) 
showed that it was the purpose of the preceding sections to release 
the owner from some liability for the negligence and fraud of the 
master and other agents of the owner, for which those persons were 
themselves liable, and were to remain so; and that, in reference to 
fires occurring on the vessels to which the statute applied, the 
owner was “not liable for the misconduct -of the officers and 
mariners of the vessel, in which he does not participate personally.” 
The same rule is applicable to the words “privity or knowledge,” 
in section 4283. When the owner is a corporation, the privity or 
knowledge must be that of the managing officers of the corpor- 
ation. In Hill Manut’g Co. vs. Providence & N. Y.S.S. Co. (113 
Mass., 495, 499, 500), it was said that the object of the statute was 
to exempt the owners of ships from the onerous liability to which 
they were held by the common law, as common carriers or other- 
wise, for the acts or neglect of their servants or agents or of third 
persons, without their own knowledge or concurrence, not to 
diminish their responsibility for their own willful or negligent acts; 
and it was added: “If a loss by fire is caused either by the design 
or by the neglect of the owners of a ship, the first section of the 
statute does not limit or take away their common-law liability. If 
the owners are a corporation, the president and directors are not 
merely the agents or servants, but the representatives of the cor- 
poration; and the acts, intentions, and neglects of such officers are 
those of the corporation itself.” The corporation, in the present 
case, was protected by the statute from loss or damage arising 
from the fault or negligence of the mate or any of the crew or other 
employes who were on board of the Enterprise; and, a fortiori, 
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it was protected from loss or damage arising from the fault or neg- 
ligence of Reardon. The only negligence alleged in the case is 
that of Reardon in attempting to tow the Enterprise, in the con- 
dition in which she was, to Detroit. But he was not an officer of 
the corporation or employed directly by it, but was employed by 
Dimock, or Crosby & Dimock, the agents at Buffalo. He was at 
most a mere employe of the corporation. He was not its general 
agent; nor, so far as appears, had it any knowledge of his appoint- 
ment. If he was an agent at all, his powers were no greater than 
those of the master of a vessel, for whose negligence the owner is 
not liable, even though the privity or knowledge of the master 
exists. The knowledge of Reardon was not the private knowledge 
of the corporation. It is unnecessary to consider any of the other 
questions discussed at the bar, and the judgment is aftirmed. 


 . . s 


SUPREME COURT OF NEBRASKA. 


GRABLE, TrusTEs, 
v8. 


GERMAN INS. CO. oF FREEPoRT,* 


In an action by J. S. G. against an insurance company upon a policy issued 
to him for $400 upon a house worth $600, which policy contained a clause 
in the following words: ‘‘ When property insured by this policy, or any 
part thereof, shall be alienated or incumbered, or in case of any transfer 
or change of title to the property insured, or any part thereof, or of 
any interest therein, without the consent of the company indorsed 
hereon, * * * this policy shall at once cease to be binding upon this 
company.” Before the loss the assured contracted to sell the house and 
lot for the consideration of $850, $100 of which was paid down, the bal- 
ance to be paid in fifteen equal installments, each three months there- 
after, with interest; the purchaser going into possession. None of the 
installments had become due when the house was totally destroyed by 
fire. Held, That the plaintiff could recover. 


A. Harpy and Ricxarps & Provt, for Plaintiff in Error. 
A. H. Bascocr, for Defendant in Error. 
Coss, C. J 

This action was brought in the district court by the plaintiff as 
trustee for the owners, otherwise called “The Syndicate,” of High- 
land Park addition to the city of Beatrice against the insurance 
company upon a policy of insurance issued by the defendant com- 
pany upon a dwelling-house. The petition ‘is in the usual form. 
The answer sets up several defenses, among the rest, and the only 


* Decision rendered, September 15, 1891. syllabus by the Court. 
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one deemed necessary to particularly refer to here, is that “in 
violation of article or section twelve (12) of the policy, plaintiff sold 
the said property to George and Francis Johnson without obtain- 
ing consent to such sale indorsed on the said policy in writing, 
contrary to article fifth (5) of said policy, and that said Johnsons 
were the owners of said property when it was burned.” Plaintiff, 
by reply, denied “that he alienated the property insured contrary 
to the provisions of article five (5) of said policy, but that the 
plaintiff did enter into a written agreement in which plaintiff con- 
tracted to sell said property to one George Johnson.” A copy of 
the said agreement is set out in the replication, which I herewith 


copy :— 

Articles of agreement, made this 22d day of February, 1888, between J. S. 
Grable, trustee, of the first part, and George Johnson and Francis Johnson of 
the second part, witnesseth, that the said party of the first part has this day 
bargained and sold to the said party of the second part the following described 
real estate, situate in the county of Gage and state of Nebraska, to wit, 
[describing the property,] for the sum of eight hundred and fifty dollars, one 
hundred dollars of which has been paid in hand, the receipt whereof is hereby 
acknowledged. The remaining principal, with accruing interest at the rate 
of 10 per cent per annum, payable annually, shall be paid at the office of 
Grable & Davis, Beatrice, Nebraska, at the times and in the manner following, 
that is to say:— 


Deferred 
Payments. Day. Month. Year. Principal. Interest. 


1 22 May 1888 $50 
22 Aug. 1888 
22 Nov. 1888 


22 Feb. 1889 
22 May 18e9 


22 Aug. 1889 
22 Nov. 1889 
22 Feb. 1890 
22 May 1890 
22 Aug. 1890 
22 Nov. 1890 
22 Feb. 1891 
22 May 1391 
22 Aug. 1891 
22 Nov. 1891 7 50 

Now, if the said party of the second part shall pay the same as above set 
forth, time being of the essence of this contract, and shall pay all taxes and 
assessments, whether special or general, which may become due on said real 
estate for the year 1838 and thereafter, until the above payments are all 
made, then said party of the first part shall at his own cost execute and de- 
liver to the said party of the second part, or his assigns, upon the surrender 
of this contract, a warranty deed to the above-described premises. And it is 
further agreed that, in case any payment, either of principal or interest, re- 
maining unpaid for the space of thirty days after the same shall- become due, 


CAQAH crm oo 
m S' Ot en or 
Ssss 


27 50 


o 
So 
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then and in that case the whole amount unpaid on this contract shall become 
due and payable, without further notice; and such delinquency in payment, 
or the failure in other respects by the party of the second part to perform the 
stipulations of this contract, or any of them, shall entitle the said party of 
the first part to the immediate possession of the premises described herein, and 
the party of the second part: shall forfeit all payments made under this 
contract. 


Signed by the parties, and witnessed. 

There was evidence at the trial, given by the plaintiff himself 
when on the stand as a witness on his own behalf upon his cross- 
examination, without objection, that Johnson went into the pos- 
session of the property under the said contract, and was in posses- 
sion at the time of the fire and loss. The policy upon which the 
action was brought, and which was introduced in evidence upon 
the trial, contains the following clause :— 

(5) When property insured by this policy, or any part thereof, shall be 
alienated or incumbered, or in case of any transfer or change of title to the 
property insured, or any part thereof, or of any interest therein, without the 
consent of the company indorsed hereon, or if the property hereby insured 
be levied upon, or taken in possession or custody under any legal process, or 
if the title or possession be disputed in any proceedings at law or equity, or 
if the property be advertised for sale under a deed of trust or mortgage, or if 
a suit be commenced to foreclose a mortgage on the property insured, or vol- 
untary or involuntary proceedings in bankruptcy by or against the insured 
be commenced, this policy shall at once cease to be binding upon this 
company. 

At the triaithe court, upon its own motion, charged the jury as 
follows: ‘(1) This defendant has no defense to this action, except 
upon that clause of the policy wherein it is provided that where 

Property insured by this policy, or any part thereof, shall be alienated or 
incumbered, or in case of any transfer or change of title to the property in- 
sured, or any part thereof, or any interest therein, without the consent of the 
company indorsed thereon, * * * this policy shall at once cease to be binding 
upon the company. 

The evidence is uncontradicted that the contract, a copy of which 
is attached to the reply, was made. by plaintiff with the second 
party therein named, to whom the possession of the property was 
transferred, and who held possession until the fire, and at that 
time was not in default under his contract; and that no consent . 
was given by defendant or indorsed on the policy. In short, there 
is no conflict of evidence on this branch of this action wherein de- 
fendant found a defense upon the above-mentioned provisions of 
the policy. The court being of opinion that the uncontradicted 
evidence.on this subject shows a transfer or change of title to the 
property insured, or an interest therein, without the consent of 
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the company indorsed thereon, there is nothing for you to do but 
to return a verdict for the defendant, and you are so instructed.” 
Under this instruction there was a verdict for the defendant, which 
being followed by a judgment for defendant, the cause is brought 
to this court on error by the plaintiff, and the giving of the above 
instruction is the principal error assigned. 

The question thus presented comes before this court for the first 
time, but has often been before the courts of last resort of other 
states, and their decisions thereon are conflicting, and quite 
irreconcilable with each other. In a note to the case of Car- 
penter vs. Insurance Co. (2 Hare & W. Lead. Cas. (5th Ed.), 908), 
the writers of the note say: ‘“We have seen that a sale of the 
thing insured, which deprives the vendor of all interest in its 
preservation, will preclude a recovery for a subsequent loss, 
unless it is accompanied by a transfer of the policy, which, when a 
fire insurance is the question, must, moreover, receive the assent or 
concurrence of theinsurers. But most of the policies in use in this 
country prefer to guard against this contingency by an express 
stipulation, instead of relying solely on the rule of law, and accord- 
ingly provide that a sale or alienation of the property shall avoid 
the contract, unless sanctioned by the consent of the insurer. The 
courts have generally put a liberal construction on this proviso, by 
holding that the alienation must be complete of all the interest of 
the insured. Hence a contract of sale will not invalidate the insur- 
ence if the vendor retains the legal title, and continues to have an 
interest in the preservation of the premises, as a security for the 
payment of the purchase money, at all events until the terms of the 
sale are so far fulfil'ed as to invest the vendee with the full, equit- 
able ownership, and entitle him to immediate possession of the 
property sold,” etc. Citing authorities. Among the authorities 
thus cited is the case of Trumbull vs. Insurance Co. (12 Ohio, 305.) 
This case was tried upon an agreed state of facts, differing from 
those of the case at bar in two points only. There no payment 
whatever had been made on the contract of sale of the property, 
while here nearly one-eighth of the purchase money had been paid; 
there the actual possession of the insured property remained in the 
family of the assured at the time of the fire and loss, while here the 
purchaser of the property was in its actual possession at the time 
of the loss; and in that case there does not appear to have been a 
clause in the policy like that of the case at the bar. The court, in 
the opinion, say: ‘This case turns mainly on the question whether 
the plaintiffs had an insurable interest in the premises insured at 
the time the loss occurred. From the facts stated in the agreed 
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case it appeared that they had. The legal title was in them, 
coupled with an equity equal to the full value of the premises,— 
that is, a lien for all the*purchase money,—and they were in posses- 
sion. They had entered into a contract to convey at a future day. 
At law this contract did not transfer any right in the land; and in 
equity the purchaser can only enforce a transfer after he shall have 
laid a proper basis by paying the purchase money. This being the 
case, there was no alienation of the property which renders the de- 
fense of a wantof interest in the thing insured valid. The plaint- 
iffs have sustained a loss covered by the policy, and it is equal to 
the amount insured.” The judgment was for the plaintiffs. The 
case of Insurance Co. vs. Stewart (19 Pa. St., 45), also cited in the 
notes, is strictly in line withjthe last above case. So, also, is the 
case of Masters vs. Insurance Co. (11 Barb., 621), also cited, with 
this addition; that in the latter case it appears in the opinion that 
the seventh section of the act incorporating the defendant provided 
that, “when any property insured with this corporation shall be 
aliened by sale or otherwise, the policy shall thereupon be void,” 
etc. This language is quite similar in meaning to the language of 
the clause of the policy now under consideration. The case of Hill 
vs. Protection Co. (59 Pa. St., 474) is in the same line. In that 
case the policy contained a clause providing “that, if the insured 
property should be alienated by sale or otherwise,” and if it should 
“be transferred by any contract or change of partnership or owner- 
ship,” the policy should be void. The property insured was a mill- 
policy for $3,000, dated March 9, 1865, running five years. On the 
4th day of December following, the assured by articles of 
agreement contracted to sell the property insured to William 
D. Dook for $4,000, as follows: $1,500 on the Ist day 
of April, 1866, when possession was to be given, and the rest 
in three equal annual payments. One thousand dollars on account 
of the first payment was paid January 1, 1866. The company had 
not consented to the contract of sale. On the 18th day of January, 
Hill being stillin possession by his tenant, the mill was burned. 
Upon the trial the jury found for the plaintiff, but the trial court 
entered a judgment for the defendant non obstante veredicto. On 
error, the supreme court reversed the judgment, and directed a 
judgment on the verdict for the plaintiff. The above authority and 
cases have been followed by those of Insurance Co. vs. Kelly (32 
Md., 421); Kempton vs. Insurance Co. (Iowa) (17 N. W. Rep. 194) 
—and many others, cited by counsel for plaintiff in error. Itis not 
to be denied that there are respectable authorities and cases hold- 
ing the reverse view; notably the case of Davidson vs. Insurance 
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Co. (Iowa.) The opinion in this case is by a divided court; and, 
while it is ably argued, I do not think that it overturns the author- 
ity of the cases on the other side, above referred to. The principle 
governing the great majority of the cases is that, while the assured 
retains the policy and an interest in the property equal to its value, 
together with the legal title, when the property is destroyed he can 
recover for its loss against the insurance company, notwithstanding 
a clause in the policy providing that, upon the alienation of the in- 
sured property by the assured, the policy should be void. In many 
of these cases the possession of the property remained in the as- 
sured at the date of the loss, but in none of them has that fact 
been considered as of controlling importance. Iam of the opinion 
that the district court erred in instructing the jury to find for the 
defendant. The judgment is therefore reversed, and the cause re- 
manded for further proceedings in accordance with law. 

The other judges concur. 


SUPREME COURT OF CALIFORNIA. 


SMITH et AL. 
v8. 


PHENIX INS. CO.* 


A building in course of construction was leased when completed, under 
agreement that lessee should purchase it either at or before the expira- 
tion of the lease» During construction it was insured with knowledge of 
a contemplated letting, but not of a contemplated sale. 


Held, That the agreement was not a violation of a prohibition against change 
of title or possession. 
Brarry, C. J. 

In March, 1890, we made a decision in this case reversing the 
judgment ofthe superior court, with directions to enter judgment 
on the findings in favor of the appellant. After a rehearing of the 
case, and upon fuller consideration of the questions involved, we 
are satisfied that our former decision was erroneous, and that the 
judgment of the superior court should be affirmed. The action is 
upon a fire insurance policy. Plaintiffs had judgment in the lower 
court, and defendant appealed from the judgment alone, claiming 
that upon the facts found the judgment should have been in its 
favor. The policy in suit was issued in August, 1887, und the 
“® Decision rendered, Sept. 21, 1891. 
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property insured consisted of a frame building designed for a 
hotel or boarding house. The defendant was advised by the 
papers accompanying the application for insurance—which, by the 
terms of the policy, are made a part of the contract—that the 
building was occupied or to be occupied by a tenant (no particular 
tenant being named) for hotel purposes; and it is found by the 
court, as alleged in the complaint, “that before said insurance was 
effected defendant had full knowledge that said building was built 
by plaintiffs for the purpose of renting the same for a boarding and 
lodging house, and was to be occupied by the tenant of the plaint- 
iffs, the said building not being at that time fully completed and 
furnished.” After the insurance was effected and the building 
completed, the plaintiffs, on December 24, 1887, by a written lease, 
demised the insured premises to one J. D. Stewart for a term of 
five years, at a fixed rent, payable monthly. The lease also con- 
tained stipulations binding the plaintiffs to put in certain furniture, 
consisting of carpets, cooking range, gas-fixtures, etc., and binding 
Stewart to put in other necessary furniture. It was agreed that the 
building and furniture should be properly insured for the benefit 
of the parties as their interest might appear, and.that Stewart, the 
lessee, should pay one-half of the expense of insuring the building 
and the entire expense of insuring the furniture. It was further 
agreed as follows : — 

Said party of the second part [Stewart] may at any time during said term 
of five years purchase said hotel, lots, and premises for the sum of twenty-five 
thousand dollars cash, and likewise purchase said carpets, gas-fixtures, and 
range at cost price. It is further agreed that said party of the second part 
will purchase said hotel, lots, and premises on or before five years from this 
date for the sum of $25,000, together with said carpets, gas-fixtures, and 
range at their cost price. 

The defendant had no notice of these stipulations for purchase 
and sale of the property. Under this lease and agreement Stewart 
entered into possession of the insured premises, and so continued 
until the destruction of the hotel by fire in April, 1888. The plaint- 
iffs thereafter, upon due notice and proofs of loss, demanded pay- 
ment of the policy, which was refused by the defendant. Hence 
this action, which is defended on the ground of an alleged violation 
by plaintiffs of the following conditions of the policy: 

If the property be sold or transferred (in whole or in part), or upon the 
commencement of foreclosure proceedings against, or a sale under a deed of 
trust, or the existence of a judgment lien, or the issue or levy of an execution 
against any kind of property herein described ; or if the property be ussigned 
under any bankrupt or insolvent law, or any change takes zlace in the title 
or possession (except in case of succession by reason of the death of th2 a 
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sured), whether by legal process or judicial decree, or voluntary transfer, as- 
signment, or conveyance; or if the title or possession shall be changed from 
any cause whatsoever ; or if this policy shall be assigned before a loss, with- 
out the consent of the company indorsed hereon,—this policy shall, in each 
and every instance, be void. 

The passages which we have italicized are those to which at- 
tention is particularly directed; the claim of appellant being that 
the lease and agreement of sale, and Stewart’s possession thereun- 
der, wrought a change both in the title and possession of the 
property insured, involving a forfeiture by plaintiffs of all rights 
under the policy. 

In their argument at the rehearing counsel for appellant took the 
position, for the first time, that possession by Stewart, under the 
lease and as a tenant merely, without regard to the contract of sale, 
was a violation of the provision of the policy against a change of 
possession. But clearly this position cannot be maintained, in 
view of the statement {made in the application upon which the 
policy was issued, to the effect that the building was to be occupied 
by a tenant for hotel purposes; and the fact found by the court that 
defendant had full knowledge, before issuing the policy, of the 
purpose for which the building was being constructed, and that it 
was to be occupied by a tenant. Occupancy of the identical 
character contemplated by the policy was not a change of 
possession. The issuance of the policy was an express corsent to 
possession by a tenant, and, since no particular tenant was named, 
it was a consent to occupancy by any tenant selected by the assured, 
subject, of course, to revocation by canceling the policy and re- 
turning the premium if an objectionable tenant was selected. 

The real and only question in the case is whether the contract of 
sale embraced in the lease, or superadded to it, wrought a change 
in the title to the insured premises within the meaning of the 
policy, or imparted to the possession of Stewart a character 
materially different from the possession of a tenant. Upon this 
question we held in our former decision, in accordance with the 
contention of appellant, that Stewart, by taking possession of the 
insured premises under the lease and agreement of December 24, 
1887, not only acquired the right but became absolutely bound to 
complete the purchase; that henceforth the buildings were at his 
risk; that if they were destroyed the loss would be his alone, be- 
cause he was obliged at the expiration of his term as tenant, upon 
tender of a deed for the land without the buildings, to pay the full 
contract price of $25,000. From this it necessarily followed that 
Stewart, from the time of taking possession, acquired an insurable 
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interest equivalent to the value. of the buildings, and that, plaint- 
iffs could collect the insurance and keep it, they would be paid 
twice over for the buildings, so that they would have a direct in- 
terest in their destruction. Ofcourse, upon these premises, it was 
impossible to avoid the conclusion that the effect of the transaction 
with Stewart was to work a change in the title not merely nominal 
and technical, but substantial and material to the risk, and 
necessarily violative of the conditions of the policy. But on a 
fuller consideration of the case we are satisfied that the authorities 
citedin our opinion and in the briefs of counsel did not warrant us 
in holding that under the circumstances of this case Stewart, by 
taking possession under the lease and contract of December 24 
1887, became absolutely bound to complete the purchase of the 
premises at the expiration of his term, notwithstanding the pre- 
vious destruction of the buildings. There can be no question that 
under such a contract the equitable title to the land, as between 
the vendor and vendee, is in the latter. Thisis a familiar doctrine 
of equity, based upon the principle that, for the prevention of 
fraud and the enforcement of the.just rights of the parties, equity 
will deem that to be done which ought to be done. The maxim is 
applied most frequently in actions by the vendee for specific per- 
formance of the contract, or in aid of his defense when the vendor 
is seeking to recover possession of the land upon his legal title: 
Laffan vs. Naglee, 9 Cal., 663; DeRutte vs. Muldrow, 16 Cal., 505; 
Hall vs. Center, 40 Cal., 63; Dowd vs. Clarks, 54 Cal., 48; King vs. 
Ruckman, 21 N. J., Eq. 599. 

Decisions almost innumerable to the same effect might be cited 
from the reports of this and other states, but they do not decide 
the question involved in this case. There is a wide distinction be- 
tween the proposition that the vendee in possession under an 
executory contract of sale may maintain the possession against the 
vendor as long as he performs his part of the agreement, and upon 
full compliance may enforce specific performance of the vendor's 
contract to convey the legal title, and the proposition here con- 
tended for, viz; that the vendor in such a contract, notwithstanding 
the destruction of the subject of the contract, in whole or in part, 
before the date stipulated for payment and conveyance, and his 
consequent inability to make a conveyance of that for which’ the 
vendee has bargained, may nevertheless compel the vendee to pay 
the whole contract price in exchange for a fraction of the property 
sold. When we come to make a critical examination of the cases 
cited to this point, and especially the cases in which the precise 
questions we are considering are directly involved, we find that 
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they lend a very slight support to the appellant’s contention. In 
the case of McKechnie -vs. Sterling (48 Barb., 330), the doctrine is, 
it is true, carried to an extreme degree; but the authorities cited 
in support of that decision are not in point, and-the reasoning by 
which they are made to support the decision is very unsatisfactory. 
In Richter vs. Selin (8 Serg. & R., 439), the Supreme Court of 
Pennsylvania use this language: “Where a contract is made for 
the sale of land, equity considers the vendee as the owner of the 
estate sold, and the purchaser as a trustee for the vendor for the 
purchase money So much isthe vendee considered in contempla- 
tion of equity as actually seised of the estate that he must bear any 
loss that may happen to the estate between the agreement and the 
conveyance, and he will be entitled to any benefit which may accrue 
to it in the interval, because by the contract he is the owner of the 
premises to every intent and purpose in equity.” But this was said 
arguendo in deciding a case where the point was not directly in- 
volved, and the proposition, true enough in general, and in its’ ap- 
plication to the circumstances of that case, was stated in its most 
unqualified form, and without regard to the special circumstances 
which in many cases render it inapplicable. Similar statements of 
the same doctrine are to be found in some of the insurance cases 
hereinafter referred to, with reference to most of which it was cor- 
rectly applied, as we shall see. But we shall also see that the 
doctrine has its reasonable limitations, and that this is one of the 
cases to which it cannot be applied without doing the wrong and 
injustice which it was designed to prevent. In the case of Wells 
vs. Calnan (107 Mass., 514), the facts were that the plaintiff agreed 
to sell the defendant a farm, and the defendant agreed to buy. 
On the day previous to that fixed for the payment and conveyance, 
the buildings on the farm were destroyed by fire. The plaintiff 
tendered a conveyance in pursuance of the contract, and demanded 
payment of the purchase price, which being refused, he sued for 
damages. It was held that he could not recover, because by 
reason of the destruction of the buildings he was unable to comply 
with the contract on his part. It is true the vendee had not taken 
possession, and the court found it necessary to distinguish the 
cases in which lessees in possession had been held liable on their 
covenant to pay rent or make repairs notwithstanding the de- 
struction of tenements by fire during the term. In those cases it 
was said the liability of the defendant resulted from the fact that 
the lessors had fully complied with their contracts, while in the case 
under consideration the plaintiff was unable to do so. There can 
be no doubt of the soundness of this distinction, and no difficulty, 
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we think, in showing that it applies to the present case. In the 
earlier Massachusetts case (Thompson vs. Gould, 20 Pick., 134), it 
was applied where the defendant was in possession and had paid 
the purchase price,for the purpose of sustaining his right to recover 
back the money paid. In that case the agreement of purchase and 
sale was by parol, but the plaintiff paid at different dates the whole 
purchase price, and got receipts in writing specifying the purpose 
of the payments, and he had entered into possession of the house. 
Clearly, under the circumstances, he had put himself in a position 
to enforce specific performance of the contract to convey, and was 
the owner of the equitable title. But, before any conveyance was 
tendered, the house was destroyed by fire, and the plaintiff 
sued in assumpsit for the money paid. In a well-considered 
opinion the court held that he was entitled to recover back the 
money on account of failure of consideration. It was conceded 
that the contract of the vendor, though by parol, could, under the 
circumstances, have been specifically enforced, but it was denied 
that it could have been enforced against the vendee after de- 
struction of the house. It may be said that in this decision the 
mere legal rights of the parties were regarded, and that the court 
could not act upon the equitable doctrine for want of jurisdiction; 
but it will be seen that the equitable doctrine was discussed in the 
opinion, and its reasonable limitations pointed out. What those 
limitations are it is not necessary that we should consider ex- 
haustively. For the purpose of this decision, it is sufficient to say 
that no case has been cited, and we have discovered none, in which 
the vendee has been held bound to pay the purchase price where a 
valuable part of the property has been destroyed before the day 
fixed for payment and conveyance, unless he has taken possession 
under the contract of sale, or has the right to such possession un- 
der the contract before the occurrence ofthe loss. Now, in this 
case, it is to be remembered that the agreement between plaintiffs 
and Stewart consisted of a lease, for a term of five years, reserving 
a rent payable monthly in money, a stipulation giving Stewart the 
privilege of purchasing at $25,000 at any time during the term, and 
the contract binding him to purchase at $25,000 at the end of the 
term. 

In considering the question before us we may lay out of view the 
stipulation giving Stewart the privilege of purchasing, for clearly 
he was not thereby bound to take the property and pay for it, even 
if it remained whole and intact. To determine the character of his 
possession with reference to the extent of his liability upon his 
agreement to purchase, the contract is to be viewed as if it con- 
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sisted merely of the lease and the agreement to purchase. Would 
Stewart, entering under such a contract, at the beginning of the 
term demised, be deemed, for the purpose of enforcing a most 
inequitable liability, to have entered and to be holding under his 
contract of purchase? Clearly he would not, if his possession 
could be referred to either the lease or the contract as distinct from 
the other; for there can be no doubt that during the term of the 
lease he would hold under that. His right to remain in possession 
would depend on his payment of rent and performance of other 
covenants of the lease, and would be determined by failure so to 
pay and perform. And we think that, for the purpose of determining 
his liability under his agreement to purchase, in case of destruction of 
amaterial part of the property sold prior to the time for payment 
and conveyance, this distinction between the lease and agreement 
ought to be made. Itis reasonable and equitable, and not opposed 
to any authority cited, unless the case in 48 Barb., above referred 
to,should be deemed an authority against it. If so, we can only 
say that we think that case goes to an unreasonable length, and 
that it ought not be followed. On the contrary, we think the best- 
considered cases warrant us in holding that the liability of Stewart 
upon his agreement to purchase ended with the destruction of the 
hotel; that it was never at his risk, but was always at the sole risk 
of the plaintiffs. But appellant contends that even on this view 
there was a change of title and possession within the meaning of 
the policy, and he cites a number of cases to sustain the proposition 
that the equitable ownership ofa vendee under a contract of pur- 
chase constitutes a sole, absolute, and unconditional ownership, 
and consequently that the vendor cannot also be the sole, absolute 
and unconditional owner. <A review of these cases, however, will 
show that they differ essentially from the case in hand. In the 
case of Hough vs. Insurance Co. (29 Conn., 10), the legal title to 
the property insured was in a trustee, who held it as security for 
about $1,600, subject to which incumbrance the plaintiff and two 
others owned the equitable title in equal shares. The plaintiff 
bought out his co-owners, agreeing to pay each the sum of $1,000 
for his interest, and he had paid on his purchase $500 to one, and 
$700 to the other. He had also taken possession ef the land, and 
erected a dwelling thereon, at a cost of $2,700, and was to receive 
& conveyance from the trustee upon the payment of the sum 
secured to him on the property. Under these circumstances, the 
court held that it was not a misrepresentation on the part of plaint- 
iff in applying for insurance to state that the property was his. 
And it was also held that his interest in the property was, within 
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the meaning of the policy, an absolute interest, because he could 
by no contingency be deprived of it except by his own consent. 
No doubt this case was correctly decided. The plaintiff, by reason 
of his original interest in the property, his payment to his co- 
owners upon the purchase of their interests, and the money he had 
expended in improvements on the property, independent of his 
agreement to purchase, had bound himself to do so, and he was 
the only person who could suffer loss by destruction of tke property, 
It was his, therefore, absolutely, in every sense of the word 
material to the risk. And the decisicn was in line with hundreds 
of others in which the courts everywhere have refused to defeat re- 
covery upon insurance policies by giving effect to the literal terms 
of clauses of forfeiture. Such clauses are always, and justly, con- 
strued with the utmost strictness against the insurer, and always 
with reference to their only legitimate object, i. e., the protection of 
the insurer against risks that are materially different from those 
which he has undertaken. The cases of Insurance Co. vs. Wilgus 
(88 Pa. St., 107); Chandler vs. Insurance Co. (id., 223); Insurance Co. 
vs. Dyches (56 Tex., 565); Swift vs. Insurance Co. (18 Vt., 313); and 
Gaylord vs. Insurance Co. (40 Mo., 16)—are all substantially like 
the Connecticut case, and the decisions rest upon the same ground. 
In every instance the vendee had made large or complete payments 
upon his purchase, or valuable improvements, or both. In other 
words, he had given bonds to complete it, so that the loss must 
necessarily fall upon him in case of destruction of buildings. 

The case of Davidson vs. Insurance Co. (71 Iowa, 532), upon the 
authority of which, principally, our former decision herein was 
based, was another of the same sort. There the vendee had en- 
tered into possession of a small farm under a contract to purchase 
it for $400, upon which $50 was to be paid in cash. Prior to the 
sale the vendor had, as in this case, procured insurance ona build- 
ing on thefarm. After the sale the building was destroyed by fire, 
and the vendor sued on the policy. The defense was breach of a 
condition of the policy against any sale or conveyance of the prop- 
erty by the insured. The defense was sustained on the ground 
that there was a sale of the property. This ruling was clearly op- 
posed to the decision of the Supreme Court of Maryland in Insur- 
ance Co. vs. Kelly (32 Md., 421), and to other decisions cited in the 
dissenting opinion. It was rested also upon the false assumption 
that if the plaintiff could collect the insurance he could also collect 
the full purchase price of the building from his vendee, which 
would be holding, in effect, that the defendant remained bound by 
the policy after it became the interest of the assured to destroy the 





1892.) Smith et al. vs. Phenix Ins. Co. 145 


property. But upon the doctrine of equity that the vendee in 
possession is the equitable owner of the property, and the vendor 
merely his trustee of the legal title, the money collected by the 
plaintiff on the policy would have been held in trust for the vendee, 
and applied on the purchase price (Reed vs. Lukens, 44° Pa. St., 
202), so that in fact the plaintiff, evenif he had been held entitled 
to recover on the policy, could have no interest in the destruction 
ofthe property. And so in this case, even if Stewart could be held 
bound by his contract of purchase after the fire, the plaintiff could 
gain nothing by collecting the amount of the policy. This, how- 
ever, would be no answer to the objection of defendant that the 
title was changed in a sense material to the msk; for to hold that 
the plaintiff could collect the insurance for the benefit of his vendee 
would convert the transaction into a virtual assignment of the 
policy, which can never be done without the consent of the insurer. 
We do not, therefore, rest our decision in any degree upon the 
ground that the plaintiffs could not possibly have derived an ad- 
vantage from the destruction of the hotel, and have only alluded to 
the matter for the purpose of calling attention to the false quantity 
in the reasoning of the Iowa Supreme Court in the case cited in 
support of our former decision. The cases of Insurance Co. vs, 
Dunham (117 Pa. St., 460) and Elliott vs. Insurance Co. (117 Pa. 
St., 548), cited on the rehearing, are essentially like the other cases 
cited to the same point, which we have already considered. We 
conclude that there was in this case no change of title or posses- 
sion material tothe risk, and that the judgment of the superior 
court on the facts found was correct. In reaching this conclusion 
we have not overlooked the argument based upon the fact that 
Stewart agreed to pay one-half of the premium on the insurance of 
the hotel. That agreement is evidently one of the terms of the 
lease, as contradistinguished from the agreement to purchase. ‘lhe 
judgment is affirmed. 

We concur; Paterson, J.; Harrison, J.; DeHaven, J.; Garoutte, J. 

McFarland, J. I concur in the order of affirmance. 
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GEORGE L. PRATT, Appellant, 
v8. 


THE DWELLING-HOUSE MUTUAL INS. CO., or 
ORLEANS, ETC., CountiEs, N. Y., Respondent.“ 


The policies of a mutual company under the by-laws required the approval 
of the directors. ‘The officers acted as an executive committee for the 
directors when not in session. The secretary applied for insurance on his 
own property. It was approved by the vice president, and the secretary 
filled in and signed as secretary a policy already signed in blank by the 
vice-president, charging himself with the premium, less commission. 
While the application was not treated by the executive committee in the 
ey manner, there were acts tending to show its endorsement of 
the risk. 


Held, That the secretary could not, as an official, approve his own applica- 
tion, but the approval of the vice-president bound the risk until notice 
to the contrary. 


Held, That the question whether the approval of the vice-president and 
executive committee was procured by fraud, and whether there was a 
valid contract, was for the jury. 


Held, That the officers of a mutual company have a right to waive the 
invalidity of a voidable policy, in the absence of a statutory power on 
the part of members to make regulations for the company’s guidance. 


Held, That where insurance is made in gross on property separately valued, 
the contract is severable. 


Joun J. Ryan, for Appellant. 


S, E. Fingiys, for Respondent. 
Vann, J. 


Upon the trial of this action there was a sharp conflict of testi- 
mony, but at the close of all the evidence the court granted a non- 
suit on motion of the defendant, and the plaintiff excepted. As 
was said by the court in Clemence vs. The City of Auburn (66 
N. Y., 334, 338), “ the plaintiff did not assent to any proposition of 
fact assumed either by the counsel for the defendant or the court, 
and is not concluded by omitting to request that the whole case, 
or any particular question, should have been submitted to the jury. 
If in any view of the evidence a verdict might have been rendered 
for the plaintiff, or if there were questions of fact which might 
have been determined for the plaintiff, and which, if determined 
in his favor, would have entitled him to recover, the case should 
not have been taken from the jury:” Sheridan vs. Brooklyn City, 
etc., R. R. Co., 36 N. Y., 39; Colt vs. Sixth Ave. R. R. Co., 49 id., 
671; Train vs. Holland Purchase Ins. Co., 62 id., 598. 


* Opinion filed December Ist, 1891. 
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For the purpose of this review, therefore, all questions involving 
the credibility of witnesses must be resolved in favor of the 
plaintiff, and such facts deemed established as upon any reasonable 
view of the evidence the jury could have found in his interest. 

The facts, as the jury might have found them had the case been 
submitted to them for decision, are as follows: On Saturday, July 
11, 1885, the plaintiff, who had been the secretary of the defendant 
ever since its organization, filled out a blank application for insur- 
ance upon his own property, intending to present it to the exe¢u- 
tive committee, which was required by the by-laws of the company 
to meet in quarterly session on that day. The application was for 
insurance to the amount of $500 on a wine house and cellar belong- 
ing to the plaintiff, and $1,500 on his personal property kept stored 
therein, and was in the usual form, except that the custom of the 
company did not permit personal property to be described by a 
blanket clause. The application was signed by the plaintiff, who, 
by the last clause thereof, agreed to pay to the defendant the sum 
of $11, and bound himself to pay it such further sums as should be 
necessary to meet all legitimate losses and expenses according to 
its rules and by-laws. The executive committee, which was at this 
time composed of Edward E. Russell, George Brown, and the 
plaintiff, by virtue of the offices then held by them, respectively, of 
president, vice-president, and secretary, held no meeting that day, 
as no one attended except the plaintiff. Within a day or two the 
plaintiff met Mr. Brown, and, handing him the application, told 
him that he wished to apply for insurance on his wine house. Mr. 
Brown took the application in his hands, opened it, looked it 
through as if reading it, and then endorsed his approval thereon 
as a member of the executive committee, by writing his name in . 
the proper blank space, as the plaintiff had done before him. The 
plaintiff then went to the office of the company, filled out a policy 
to himself according to the application, and signed it as secretary, 
Mr. Brown having already signed it with others, in blank, as vice- 
president. At the same time the policy was entered on the “ policy 
register” by Mr. Pratt, as follows, the heads of the columns and 
the entries beneath being given as continuous: “ Number of policy, 
747; name of insured, George L. Pratt; post-office, Ridgeway, 
Orleans county; date, July 11, 1885; term, three years; amount 
insured, third class, $2,000; amount of premium, $10; total 
amount insured, $2,000; total amount of premium, $10.” 

He also charged himself on the ledger with the amount of the 
premium, $10, and credited himself with one dollar as the commis- 
sion on the same to which he was entitled according to the by- 
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laws. He filed the application with-the papers of the company, 
took the policy home and put it with his other policies, one, at 
least, of which was issued by the defendant, but under what cir- 
cumstances or by whom signed did not appear: The first policy 
ever issued by the defendant was to the plaintiff. on this same wine 
house and cellar. It was based on an application approved by the 
plaintiff, Mr. Brown, and one Downey, who was president at the 
time, was written and countersigned by the plaintiff, as secretary, 
and continued in force for three years and untilit expired by limita- 
tion. The next quarterly meeting of the executive committee, 
after the application in question had been made, was held October 
10, 1885, and all of the members were present. According to the 
testimony of the plaintiff, eleven applications, including his own, 
were presented to and approved by the committee at that meeting, 
and were so recorded on the minutes of its proceedings, as kept by 
him. Some of the applications were approved by the endorsement 
of names thereon, but none in the bundle containing the plaintiff's 
were so endorsed. Mr. Russell, the president, when requested by 
the plaintiff to look over those applications, said: “If they have 
two names on. I won’t bother with them. I want to make this next 
train.” The application in question was not otherwise shown to 
Mr. Russell at that time, and he did not examine it, or any other in 
the package containing it. The applications were always thus pre- 
sented to the committee “in bulk.” In December, 1885, the 
plaintiff mortgaged the premises insured to one Salisbury and, as 
secretary of defendant, endorsed its consent thereto both upon the 
policy and the application. The premium accompanying the appli- 
cation was paid over, with other moneys, to the treasurer of the 
- company, and still constitutes a part of its assets. It does not 
appear that an annual report was made at the close of the year 
1885, except as it may be presumed that the statute was obeyed, 
nor whether this policy and premium were included in the state- 
ment of the affuirs of the company as required by law. Laws 
1881, chap. 171, p. 217,§ 14. On January 19, 1886, one Chamber- 
lain was elected secretary in the place of the plaintiff, who there- 
upon delivered all the books and papers of the company, including 
the application in question, to that officer. 

In December of the same year the plaintiff called on Mr. Cham- 
berlain to renew a policy on his dwelling-house then about to 
expire, and asked him to produce said application on the wine 
house and another on his tenant house, stating that the policies 
were with Mr. Salisbury, and he wished to see when they expired. 
The application was thereupon produced by the secretary, having 
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thereon in plain sight the consent to the mortgage and the approval 
of Brown and Pratt only. The annual report for the year 1886, 
sworn to by the president and secretary, stated that 194 policies 
were then in force, one of them being the policy in suit, and that 
the amount of the outstanding risks was $235,521, which included 
the risk in question of $2,000. The report also stated the cash on 
hand, including in the aggregate, but not specifically naming, the 
premium paid by the plaintiff. The supervisory committee, 
appointed to examine the books, verify the annual report and 
certify the facts as found by them, reported that after making a 
full examination of the books, and comparing them with the finan- 
cial report of the president and secretary, they found that the 
figures agreed. 

On Tuesday, August 2, 1887, more than two years after the date 
of the policy, and eighteen months after the plaintiff had ceased to 
be secretary, the wine house, cellar, and contents were destroyed 
by fire, which occurred at midday. The value of the property 
burned largely exceeded the amount of insurance thereon. That 
same afternoon the plaintiff asked Mr. Chamberlain, who was still 
secretary, to let him see the app‘ication, stating that his policy was 
with Mr. Salisbury, and he did not remember the amount of his 
insurance. Mr. Chamberlain handed him the application and, 
after it had been examined, took it back. The next day formal 
notice of the loss was given to the secretary, and two days later the 
executive committee met the plaintiff, when the president, Mr. 
Downey, asked him if he had brought his policy. He answered 
that he had not, as it was in the control of Mr. Salisbury as col- 
lateral security to a mortgage. 

The application was produced and the blanket clause criticised. 
On being asked if he had made out a list of his loss, plaintiff 
answered no, and later in the day the president furnished him with 
blank proofs of loss and requested him to fill them up that evening, 
which he did and delivered them to the secretary the next day. 
The same day the committee-called on him at his house and asked 
to see his books, and when they were produced he was informed 
that they wanted to know what his sales were for the past year, 
and he said that he would figure it up and let them know. Soon 
after he took his journal to the committee, gave them the amount 
of his sales for 1884, 1885, and 1886, and on being told that they 
wanted to go further back, he went for another journal, but could 
not find it. He was asked if he could not get at it in some other 
way, and thereupon spent about an hour in picking the accounts 
out of his ledger, and as he read them off the secretary took down 
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the amounts. He was told to continue the work with the secretary 
the next day, which he did for half an hour, when, having found 
the missing journal, he furnished the rest of the information in five 
or ten minutes. Soon after he filed with the secretary an addi- 
tional proof of loss. Each proof of loss comprised many items, 
and both together fill over seven printed pages of the case. During 
these repeated interviews with the adjusting committee, Mr. Brown, 
the vice-president, and the director who approved the application, 
was present, and the committee, with full knowledge of all the 
facts, did not elect to avoid the policy, but in all that they said and 
did, prior to the commencement of the action, treated it as a sub- 
sisting contract, valid in origin and valid at the time of the fire. 
- No offer was ever made to return the premium, although there is 
no provision for its forfeiture to the company in case the risk never 
attached or the policy became void. 

The main question presented for decision is, assuming that these 
facts were established, could the jury have found, under proper 
instructions from the trial court, that there was a valid contract 
between the parties? The plaintiff could not insure himself in 
the name of the defendant, and if the supposed contract rested on 
his action alone, there would be no room for serious controversy: 
Neuendorff vs. The World Mutual Life Ins. Co.,69 N. Y.,389. But 
the acts of others, who represented the defendant only, intervened, 
and it is claimed that through their action the company weived its 
right to avoid the policy, and ratified it as a good and binding 
contract. While the plaintiff had a right to fill out his own appli- 
cation, he had no right to approve it, either as a director or as a 
member of the executive committee, because it is the policy of the 
law to prevent an agent, entrusted by his principal with the dis- 
charge of duties involving the exercise of judgment and discretion, 
from making a contract in which he has a personal interest that 
may conflict with the interest that he is bound to protect as the 
agent of another: The N. Y. Central Ins. Co. vs. The National 
Protection Ins. Co., 14 N. Y., 85; Voltz vs. Blackmar, 64 id., 440; 
May on Ins., 3d ed., § 125. Mr. Brown, however, was under no 
such disability, but as a director he was empowered to receive, and 
as &@ member of the executive committee to approve, the applica- 
tion. His approval and the payment of the’premium bound the 
risk, and, by virtue of the by-laws, the plaintiff was thereby insured 
until notice to him to the contrary, which was never given. The 
learned trial judge was inclined to this view, but he held that when 
the policy was issued the application had fulfilled its office, and that 
the insurance from that time depended on the policy and not on 
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the application. But if the policy was void, or if voidable, and it 
was avoided by the company, how could it affect the valid applica- 
tion which was not dependent upon it? A voidable act, when law- 
fully declared void, is the same as if it had been void ab initio. 
Can an act, void in inception or by due declaration, have any legal 
force? Can a valid contract be merged into a void contract? Can 
that which does not exist, and is the same asif it never had existed, 
destroy that which does exist? Moreover, the statute under which 
the defendant was incorporated provides that all policies shall be 
signed by the president and secretary; that the president and 
secretary shall be directors; that the directors shall be members, 
and that every person in order to become a member must sign an 
application for insurance. Does not the statute, therefore, contem- 
plate that the secretary shall sign his own policy? How otherwise 
can its commands be obeyed, for the secretary is required to sign 
all policies, and he is also required to take out insurance? But the 
signing by the secretary would be merely clerical if the terms of 
the contract had been previously assented to by other officers of 
the company, and we refer to the statute simply to show that the 
policy was not void because signed by the secretary. 

We think, however, that it was voidable at the election of the 
company, because its terms had not been previously approved by 
some officer who represented the company only. Such was the 
position taken by the defendant when moving for a nonsuit. There- 
fore, when the executive committee met on October 10, 1885, a 
valid application, effective as an insurance contract, had been made, 
and a voidable policy issued thereon. The defendant, through Mr. 
Brown, knew of the former, but is not shown to have known of the 
latter, except inferentially. If the plaintiff is to be believed, the 
application was then approved by the executive committee, and the 
temporary insurance thereby rendered permanent: Fried vs. 
Royal Ins. Co., 50 N. Y., 243; Audubon vs. Excelsior Ins. Co., 27 
id., 216. 

After the new secretary came in, and the application, together 
with the books containing entries relating to the policy and the 
premium thereon, were turned over to him, the company had the 
means of knowing that a policy had been issued. His attention 
was called directly to the subject some months later when the 
plaintiff asked him for this application, and he produced it. The 
premium paid by the plaintiff passed through the usual channel 
into the defendant’s treasury, where it still remains. At the close 
of the year 1886, the officers, of whom plaintiff was not then one, 
included the policy and its amount in their annual reyort. not by 
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specific mention, but necessarily counting it to make out the num- 
ber and amount reported. The supervisory committee, after 
making a full examination of the books, certified that the report 
was correct. The books, with their “perfect record of all the 
transactions of the company,” were required by law to be “kept 
open for the inspection of every member” every day except Sun- 
days and legal holidays: Laws 1880, chap. 362, p. 541, § 5. 

A year and a half after the plaintiff went out of office the fire 
occurred, and the executive committee, after receiving specific 
notice that a policy had been issued, and that it was in the hands 
of the mortgagee, met as an adjusting committee. With the open 
application in their hands, and without a word to indicate that 
they elected to avoid the policy, they met the plaintiff, asked him 
to fill out the blank proofs of loss which they gave him, called for 
his books, required him to furnish information, which they knew 
involved trouble and loss of time to obtain, and not until the action 
was commenced, so far as appears, was any step taken to avoid the 
policy. We think that the evidence permitted the inference that 
the company with knowledge of the facts ratified the policy, and 
that the effort to avoid it after suit begun thereon was wholly 
ineffectual: : Titus vs. Glens Falls Ins. Co., 81 N. Y., 410; Roby vs. 
American Central Ins. Co., 120 id., 510; Hyatt vs. Clark, 118 
N. Y., 563. 

A question as to the power of defendant’s officers to waive or 
ratify is raised by the defendant, and we are asked to decide it. 
The argument is made that there is a distinction between stock 
and mutual companies, because the insured has no voice in the 
former while he is a part of the insurer in the latter; that each 
officer is his agent to a limited extent, and cannot waive the obli- 
gations of one member to the others, as he is their agent also. 
The act under which the defendant is organized provides that 
every person insured shall sign an application for insurance, and 
thereby become a member; that the members shall choose directors, 
who are to elect the officers, and that the business and corporate 
power of the company shall be transacted and exercised by the 
board of directors, subject to the by-laws; that by-laws may be 
adopted by the directors, and may provide for an executive com- 
mittee for such purposes as may be necessary; that the directors 
may issue policies insuring against damages by fire or lightning: 
Laws 1880, chap. 362, and Laws 1881, chap. 171. Thus it appears 
that the defendant is a corporation engaged in the business of fire 
insurance. Its members have no direct power in the management 
of its affairs. Their power is confined to the election of directors, 





1892.) Pratt vs. Dwelling- House Mut. Ins. Co. 153 


to whom the business and corporate powers of the company are 
exclusively confided by law. The relation of a member to the 
corporation is somewhat analogous to that of a stockholder in a 
stock company. We see no reason for holding, and we have been 
referred to no case in this state which holds that the officers of 
such a corporation have less power to waive defects or ratify 
invalid policies than corresponding officers in stock insurance 
companies. 

We have been referred to certain cases in Massachusetts holding 
that where the members of a mutual insurance company by formal 
vote prescribed the form in which their policies should be made, 
and had thus deliberately determined the liability which they were 
willing to assume, the officers of the company could not waive such 
stipulations of the policies and by-laws as constituted the substance 
and essence of the contract, although they could waive service of 
proofs of loss and the like: Evans vs. Trimountain Mut. Fire Ins. 
Co., 9 Allen, 329; Buffum vs. Fayette Mut. Fire Ins. Co., 3 id., 360; 
Priest vs. Citizens’ Mut. Fire Ins. Co., id., 602. 

‘Lhese cases are not analogous, because the statute under which 
the defendant exists confers no power upon its members to make 
by-laws, determine the form of the contract, or do anything except 
elect directors, who constitute the governing body and wield all 
the power that the corporation possesses. We think that defend- 
ant’s officers had the same power with reference to the subjects of 
waiver and ratification that is possessed by the officers of stock 
companies: 2 Herman on Estoppel, § 1204, and cases cited. 

The position of the defendant that the policy of the plaintiff, 
even if once valid, became void on account of the mortgage to 
Salisbury, requires little attention, because the nonsuit was not 
moved for on that ground. 

If the existence of the mortgage had been made a basis of the 
motion, non constat further proof would have been given upon the 
subject of consent and any difficulty in that regard thus avoided: 
Isham vs. Davidson, 52 N. Y., 237; Adams vs. Greenwich Ins. Co., 
70 id., 166. Moreover, the condition in regard to incumbrances 
affected nothing except the real estate, which was but part of the 
subject of insurance, and a breach thereof did not affect the re- 
mainder of the contract, as it related only to the personal property 
which was not mortgaged. 

Whatever the rule may be elsewhere, it is settled in this state 
that where insurance is made on different kinds of property, each 
separately valued, the contract is severable, even if but one pre- 
mium is paid, and the amount insured is the sum total cf the 
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valuations: Merrill vs. The Agricultural Ins. Co., 73 N. Y., 452; 
Schuster vs. The Dutchess Co. Ins. Co., 102 id., 260; Smith vs. 
Home Ins. Co., 14 St. Rep., 106; Woodward vs. Republic Fire 
Ins. Co., 32 Hun, 365. 


The claim of the defendant, that the plaintiff procured the 
approval of Mr. Brown and of the executive committee by conceal- 
ment and fraud, involves a question of fact. We think that the 
motion to nonsuit should have been denied and the case submitted 
to the jury, and the judgment should, therefore, be reversed and a 
new trial granted, with costs to abide event. All concur. 


SUPREME COURT OF MICHIGAN. 


FAUGHNER et AL. 
v8. 


MANUFACTURERS’ MUT. FIRE INS. CO.* 


A broker gave a memorandum of the risk to an agent authorized to insure, 
who thereupon returned an application partly filled, stating that he could 
not complete it or issue a policy without the name of insured and direct- 
ing the broker to complete it, and on its receipt a policy would be sent. 
The duration of risk was not filled by broker, and the agent marked the 
application when received ‘ Rejected.” Premium was not tendered 
until after the loss. 


Held, That the contract was not complete. 


W. H. Haacerry (Moses Taggart, of counsel), fur Appellant. 
Crank & Norton (George P. Stone, of counsel), for Appellees. 


Grant, J. 

Plaintiffs sued to recover a loss on an alleged contract of insur- 
ance. No policy was issued, and the question is whether the proofs 
establish the contract. The court below left the question to the 
jury, who found for the plaintiffs. Plaintiffs applied to one Wood- 
ard to effect an insurance upon their property. Woodard was @ 
manufacturer, and did some insurance business. He was not the 
agent for the defendant. He was an insurance broker. He testi- 
fied that he had no other arrangement with the defendant than to 
send on applications for parties desiring to be insured. He took 
and forwarded applications, and the company, if satisfied, issued 
and returned the policies. Woodard obtained one policy for plaint- 
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iffs in a Milwaukee company. He testified that he had no blank 
applications of the defendant; that he sent defendant by mail a 
diagram of the premises, together with a general description 
thereof; that he believed he used a blank of some other company. 
He was unable to give any detail as to the contents of this applica- 
tion. About the same time he had a conversation with one Hag- 
gerty, an attorney, who was engaged at the time in making col- 
lections for the defendant, about insuring plaintiffs’ property. 
Plaintiffs were engaged in a manufacturing business at Alma. 
Woodard resided and carried on business in Owosso, and the de- 
fendant’s office was in Grand Rapids. In that conversation it does 
not appear that the plaintiffs’ names were mentioned, but the risk 
was referred to as one at Alma. Woodard admitted that he had 
this talk with Haggerty. Haggerty had written a letter to Wood- 
ard, which will appear hereafter. Counsel for the defendant then 
asked Woodard the following question: ‘Do you mean to say that 
that letter was written by him in reply to something else instead 
of your talk with him?” Tothis Woodard replied: “I mean to 
say that I laid before the company a diagram and description of 
that property, sufficient for them to determine whether they would 
issue a policy or not, and this letter is a reply to that intelligence. 
I don’t say to whom exactly, nor I don’t remember exactly how that 
intelligence was furnished to that company, but I know it was fur- 
nished.” Defendant’s officer who had charge of all its correspond- 
ence testified positively that no such application or communication 
was ever received by the defendant. 


Such testimony on the part of the plaintiffs does not rise to the dig- 
nity of evidence. It should not have been left to the consideration 
of the jury. Evidently the only information as to this risk the de- 
fendant received before that letter, and the application accompany- 
ing it, was obtained by Haggerty from Woodard in that conversa- 
tion, and by him communicated to the agent of the company at 
Grand Rapids. It is not claimed that Mr. Haggerty was the agent 
of the company, clothed with authority to make contracts of insur- 
ance. Nor is it claimed that the conversation between him and 
Woodard had any tendency to prove the contract Haggerty simply 
took a pencil memorandum of the proposed risk, as he obtained it 
from Woodard, and either gave it or showed it to Mr. Granger, the 
agent, on his return to defendant’s office. He then, on July 11, 
1888, wrote to Mr. Woodard as follows:— 


Inclosed tind application partly filled out for a policy on Excelsior Works, - 
at Alma. We cannot complete application or send you policy, because I 
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don’t know the parties’ names. Have application filled out and sent to us, 
and we will return you policy at once. We also send you some applications 
in blank by same mail as this. Yours, etc., 

A. M. GRANGER, Secretary, per H. 


Accompanying this letter was the application. In the body of 
this application was a space for the applicant to fill, specifying the 
day from which he desired the policy to run. Attached to the ap- 
plication was a deposit note promising to pay all assessments made 
for losses and expenses incurred by the company. Upon receipt 
of this letter, Mr. Woodard sent the application to plaintiffs to fill 
out. Plaintiffs filled out the application, leaving the date from 
which the policy was to run unfilled. Woodard forwarded the ap- 
plication to the defendant. Upon the back of this application was 
a blank arranged for a brief statement of the name of the insured, 
the amount, rate, etc., and also for stating whether the application 
was approved or rejected. Mr. Granger, the agent of the defendant, 
who had authority to approve or reject, testified that he examined 
this application upon its receipt, and rejected it, writing the word 
“Rejected ” across the face of the application, and also upon the 
back. Plaintiff's property was destroyed by fire Sunday July 22d. 
The application had been received two or three days previous. 
The receipt and rejection were both previous to the fire. 

The circuit judge instructed the jury that the letter, the for- 
warding of the application, and the retention of the application by 
the defendant, did not, of themselves, constitute a contract of in- 
surance, but left it to them to consider this evidence, in connection 
with all the other evidence in the case, in determining the question. 
But there was no other evidence for them to consider. The facts 
were undisputed. The question must be determined entirely upon 
the letter written by Haggerty in the name of the secretary, and 
the application returned to the defendant. It therefore became a 
question of law for the court to say whether a contract existed. 
The court was therefore in error in leaving the question to the jury. 
One other fact should be noted. Plaintiffs did not pay the pre- 
mium, nor tender the same until September following, when they, 
by Woodard, sent a draft to the defendant for the amount, which 
it promptly returned. Plaintiffs and Woodard had mutual dealings. 
They made no special arrangement in regard to the premium. The 
subject of payment was not mentioned. Plaintiffs gave Woodard 
credit forthe amount, and Woodard says he charged them with the 
premium on his account. I think it clear that the contract of in- 
surance between these parties was not complete. The sending and 
retention of an application does not make such a contract. Accept- 
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ance on the part of the insurer is necessary: Wood, Ins., § 40; 
May, Ins., § 50. No question could therefore arise in the present 
case, were it not for the letter containing the application, which 
plaintiffs insist was a proposition from the defendant to insure, and 
was accepted by the plaintiffs by filling out and returning the ap- 
plication. When the letter and application were sent, defendant 
did not know the names of the plaintiffs, nor was it fully informed 
as to the character and nature ofthe risk. Plaintiffs could not have 
been compelled to pay the premium until the policy had been de- 
livered to them. They had not become members of the defendant, 
They had fixed no time in their application from which they desired 
their policy to run. I think the court should have directed a ver- 
dict for the defendant. Judgment reversed, and no new trial or- 
dered. The other justices concurred. 


COURT OF APPEALS OF KENTUCKY. 


PEOPLE’S MUTUAL ASSURANCE FUND 
v8. 
BAESSE.* 


A retiring company reinsured its risks with another under an agreement that 
the latter would send to each member an executed policy and agreement 
or acceptance, and such members should be reinsured as signed, and de- 
livered the certiticate to the reinsurer within a stipulated time, the money 
received on such policies by the reinsured to be transferred to the rein- 
surer. A policy was sent to plaintiff reciting that it was in consideration 
of the statements in the application to the reinsured company. After- 
wards plaintiff was notified of premiums due, and such premiums were 
received. The acceptance was not signed and returned, but a health 
certificate was exacted requesting a transfer of the insurance. 

Held, That the policy and certificate show on their face that it was a 
transferred and not a new risk, and as such a waiver of the required 
acceptance. 

Held, That the receipt of premiums was a waiver of the required certificate. 

Held, That the policy was not issued on the strength of the health certificate 
and was not affected by misrepresentations therein. 


Koun, Batrp & Speckert, fur Appellant. 
_ Dopp & Dopp, for Appellee. 
Hotr, C. J. 
In 1880, $3,000 of insurance was taken out into the Presbyterian 
Mutual Assurance Fund of Louisville, Ky., upon the life of Anna 
K. Baesse, payable to her husband, the appellee, Jobn Baesse, at 


* Decision rendered, November 24, 1891. 
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her death. The policy was kept in force by the regular payment 
of the premium, and on January 25, 1888, the company desired to 
quit business. A contract was therefore then made between it 
and the appellant, the People’s Mutual Assurance Fund of the 
same city, by which, in consideration of the first-named company 
turning over its risks to the appellant, the latter agreed 

To reinsure all the present existing certificates now in full force which 
have been issued by the first party to certificate holders now in good stand- 
ing, and to deliver to each of said certiticate holders a policy of insurance in 
the party of the second part; the said certificate holders first agreeing to ac- 
cept said policies, and to pay the party of the second part for insurance at 
the following rates: * * * The party of the second part hereby binds itself to 
cause to be executed and issued its policy immediately to each holder of a 
certificate in the party of the first part who may be in good standing in said 
first party, accompanied by a written or printed statement or agreement, to 
be signed by said certificate holder, accepting said policy so sent him, her, or 
them; but in no case shall the party of the second part be liable upon the 
policy so issued until the person or persons to whom the same may be sent 
shall have signed the agreement or acceptance aforesaid, and delivered the 
same to the party of the second part, at its office in Louisville, Ky., or mailed 
the same addressed to said second party at Louisville, Ky:, within one week 
from the receipt of said policy. The party of the first part binds itself to pay 
over to the party of the second part all money received by it upon its out- 
standing certificates from and after this date in all cases where the policies 
of the second party shall be accepted, the said money to be used by the sec- 
ond party in protecting the risks incurring in issuing the policies aforesaid. 

February 16, 1888, the appellant, at the instance of Anna K. 
Baesse, issued a policy upon her life for $3,000, payable at her 
death to her husband. She died November 14,1888. This action 
is to recover the $3,000, and an unearned premium, which the 
insured paid before it fell due, and which was not due at her death. 
A demurrer was sustained to the answer, and judgment rendered 
for the appellee upon the pleadings. ‘The orders in the case show 
that two amended answers were tendered and rejected by the court. 
They cannot be considered, however, as they have not been copied 
into this record. Indeed, they do not appear to have been made a 
part of the record, either by agreement or bill of exceptions. The 
defense which the appellant’s counsel claim is presented is that the 
risk taken by it was not a transferred one from the other company; 
that an executed policy, and a written acceptance of the insurance, 
to be signed by the assured, were sent to and received by her, but 
the latter was not returned to the company; that thirteen days 
thereafter, and when she had forfeited all right under the contract 
between the two companies to transferred insurance, she made 
personal application to the appellant for insurance; that she was 
then rejected as a transferred risk, but received as a member upon 
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the faith of her written statement, denominated a “health certifi- 
cate,” then made, that she was in good health, and free from dis- 
ease, which was untrue. All this is not, however, by any means set 
up in the answer. It avers that a blank policy was sent to her, to- 
gether with a form accepting insurance with the appellant, and 
which she should have signed and returned within a week, but 
which she did not do. Under the contract, however, she was entitled 
to an executed policy. But, even if the appellant’s pleadings 
averred all that is claimed, yet the admitted averments of the peti- 
tion, and the facts shown by the undenied exhibits filed with it, as 
well as those filled with the answer, show as an admitted fact that 
the policy was issued under and by virtue of the contract between 
the two companies, by which the appellant had no right to exact 
any statement as to the health of the insured, but was bound to 
take the risk, if the assured was in good standing in the old com- 
pany, and her certificate in force at the time of the making of the 
contract between the two companies. The policy issued by the 
appellant shows it was a transferred risk. It recites: “For and 
in consideration of and upon the faith of the statements and war- 
“ranties contained in the application for msurance to the Presbyter- 
ian Mutual Assurance Fund, * * * which is hereby referred 
to aud made part of this contract,” etc. No reference whatever is 
made in it to the statement then made by the assured, called the 
“health certificate,” which is filed with the answer, and which also 
shows the risk was a transferred one, because it contains a request 
by the assured to transfer her insurance in the original company to 
that of the appellant. It shows upon its face that it was not an 
application for new insurance. The undenied exhibits show that 
after the policy of the appellant had been delivered, it notified the 
assured upon several occasions when the premium would be due, 
and that it received three quarterly premiums from her, and 
receipted to her for them. This is also averred in the petition, and 
not denied by the answer. As it was clearly a transferred risk, this 
would have operated as a waiver of the right of the company to a 
written acceptance by the assured of the insurance within a week 
after the receipt of an executed policy, even if such a one, together 
with a form of acceptance, had been sent to her. The conduct of 
both parties.shows that it was accepted, transferred insurance. 
The written statement of the assured to the appellant in what is 
called the “ health certificate,” that she desired a transfer of the 
insurance, was aD acceptance by her in advance of insurance with 
the appellant. In addition to all this it is an admitted fact by the 
pleadings that in an action settling the affairs of the Presbyterian 
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Mutual Assurance Fund the appellant claimed and recovered from 
it so much of the insurance premiums as the first-named company 
had received, but which it had not earned by reason of the transfer 
of its insurance to the appellant; and this claim embraced the 
insurance now in contest. This shows beyond all doubt that it 
was merely transferred insurance; otherwise the appellant would 
not have been entitled to this fund, but would have been compelled 
to look to the insured for the premium. It is said, although the 
policy recites it is issued upon the faith of the statements of the 
insured in her application for insurance in the old company, and 
no reference is made to the “health certificate” then signed by 
her, yet that an additional consideration for its issual may be 
shown. We have, however, an undenied contract, by which the 
appellant was to assume the risk upon this life. The policy recites 
in substance that it is issued by virtue of this contract. It was the 
foundation for it. It is more, properly speaking, a representation 
than the statement of a consideration. It is recited in particular 
as the reason for the issual of the policy. The claim that it issued 
upon the faith of the health certificate is inconsistent with it, and 
the expression of it in the policy precludes the party from now 
saying that it was issued for a different reason. The denial in the 
answer that it was transferred insurance is unavailing, because it is 
inconsistent with the appellant’s statement in its policy, to which 
the answer refers, and which it is not averred was made by mistake 
or through fraud. The averments of the petition show the insured 
was embraced by the contract between the two companies. This 
was the material matter presented by it for issue. The answer, 
when analyzed, makes none. It does not deny the existence of 
the contract, or state facts, such as the non-payment of the prem- 
ium, showing she was not’ in good standing in the old company 
when it was made. It does deny that she then had such standing, 
but this is merely the opinion or conclusion of the pleader, and is 
insufficient. The admitted facts, under the pleadings and exhibits 
filed with them, show that it was transferred insurance by virtue 
of the contract between the two companies; that the insured had 
incurred no forfeiture; and the demurrer to the answer was, there- 
fore, properly sustained. Judgment affirmed. 
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SUPREME COURT OF TEXAS. 


NEW YORK LIFE INS. CO. 
v8. 
IRELAND.* 


A policy on the life of the husband, designated ‘‘ the insured,” payable to 
his wife and children, designated ‘‘ the assured,’’ and stipulated for a 
benefit in cash, at the option of ‘‘ the assured,” after a certain time. 


Held, That the title was in the wife and children, though the premiums were 
paid by the husband, the policy was retained by him, and its existence 
was unknown to the beneficiaries. 


Held, That the husband could not elect to withdraw the benefit, nor maintain 
an action therefor, except as the authorized agent of the beneficiaries. 


H. B. Macruper and F. N. Jupson, for Appellant. 
Grorce C. AtteEtt, fur Appellee. 
Hossy, P. J. 
This suit was brought in the District Court of Baxter County by 
the appellee on August 15, 1888, against the appellant on a life 
insurance policy to recover in his own right $1,000, with twelve per 
cent interest thereon from the 8th day of June, 1888, and for attor- 
ney’s fees and costs, etc. It was alleged in the petition that on the 
8th day of June, 1878, the petitioner entered into a contract of life 
insurance with the appellant, by which the latter agreed to insure 
the petitioner’s life for the period of his natural life, or for ten 
years, if he should survive said period—the contract being on the 
tontine investment policy plan, and was to expire June 8th, 1888. 
That under the contract petitioner paid to the company $98.80 
annually for ten years. That the policy is for the sum of $2,000, 
and it expired by its own limitation on the date last mentioned, and 
the company became thereby liable to pay petitioner the sum of 
$1,000. It is further alleged that at the proper time, June 8, 1888, 
as he had a right to do, the petitioner elected to “withdraw the 
entire equity—the accumulations—belonging to this policy, in 
cash,” which is $1,000. That this withdrawal was one of the condi- 
tions and privileges reserved to petitioner on the face of the policy, 
etc. That he demanded the sum, after notifying the company of 
his election, and payment is refused. He further alleges that the 
policy was “intended for the benefit of the wife and children of 
petitioner, Anna M. Ireland, Matilda C. Carpenter, Mary F. Graves, 
and Rosalie Hurt, in whose names said sum has been demanded and 


* Decision rendered, November 24, 1891. , 
VoL. XXI.—11. 
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selection of benefit selected; ” wherefore suit is brought, etc. The 
defendant answered September 7, 1888, and excepted specially to 
the petition: “(1) Because it appeared on its face that there are 
other persons, to wit, Mrs. Anna Ireland, Mrs. Matilda Carpenter, 
Mrs. Mary Graves, and Mrs. Rosalie Hurt, who should be joined 
with plaintiff, as parties plaintiff. (2) Because the petition is 
vague, inconsistent, and uncertain, etc., in this: Plaintiff claims 
under an alleged contract that defendant is liable to him individ- 
ually, and under same contract that it is liable in full amount to 
other parties, for whom he sues, and defendant cannot safely 
answer until plaintiff elects to sue as principal or agent.” The 
answer contained also a general denial, except as to certain facts 
admitted. These admissions were: The execution of the contract 
of insurance, and that it was intended for the benefit of the wife 
and children of appellee. There was a special denial that on 
the expiration of the policy appellant was indebted to petitioner in 
any sum, and an averment that the contract sued on was made not 
with Ireland, but with his wife and children; and that it was agreed 
with them in that contract, wherein they are designated as the 
“assured,” that on the expiration of the policy, they should have 
the option of one of five enumerated benefits, among which was 
the right “to withdraw the entire equity (i. e., the cash accumula~- 
tions which belong to the policy), which accumulations are admitted 
to amount to $1,000, provided they notified the company in writing 
of their selection at least three months prior to the expiration of 
the tontine period. It was averred that, while the right to make a 
selection of one of the five enumerated benefits was lost to the 
assured by not being exercised in time, appellant was willing to 
waive its rights, allow the selection to be made, and pay over $1,000 
to the assured, provided they, or the appellee for them, would give 
appellant their receipts; but appellee refused this offer, insisting 
that appellant should accept his individual receipt. It was denied 
that appellee demanded the $1,000 as agent of the assured, but 
claimed it in his own right. Appellant’s exceptions were overruled. 
Appellee filed a replication, setting up that, if it were true, as 
alleged in the answer, that right of action in the case was vested in 
the parties named as beneficiaries in the policy, yet appellee had 
been consulted in all things touching the policy, and recognized as 
the party to control everything relative thereto; that appellant 
recognized him not ouly as the agent of the beneficiaries, but as 
the owner of the policy; that his right was never questioned until 
he persisted in withdrawing from the company the money due on 
the policy; that, though the suit is brought as well for the use of 
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his wife and children, yet the contract was made between himself 
and plaintiff, and his wife and children were ignorant of it; that, 
as to the supposed right of plaintiff to make the selection of a 
benefit in case the parties entitled to do so failed up to the period 
mentioned in the policy, the defendant has expressly waived, ete. 
On January 26, 1889, the case went to trial on the merits, and judg- 
ment was rendered against appellant for $1,000 principal, twelve 
per cent damages thereon, and $100 attorney’s fees; making a total 
of $1,220, with interest at eight per cent from date of judgment, 
and costs. . 


The controlling question in the case is, who were the owners of 
the policy, and entitled to the benefits secured by it? The correct 
determination of this question depends upon the terms of the 
original contract of insurance, which is but a contract, in this case, 
upon its face, between the appellant and appellee for the benefit of 
third persons. There is and can be no controversy on this point. 
Whether the rights and interest of such third persons are so vested 
that the parties to it cannot thereafter divest them without their 
consent must depend upon the application of well-known rules of 
the law of contracts generally to the contract in this case. The 
recognition of the law of the value to a person of life and property 
has originated insurance contracts, which are “ contracts to make 
compensation on the happening of an injury to life or property:” 
Cook, Life Ins., p. 2. Being a contract for the payment of money 
to an individual on the happening of a contingency, it is to be 
governed by the rules applicable to contracts generally, and not by 
any principles supposed to be peculiar to them; the most prominent 
exception to this rule in many cases being that, where there is 
doubt, a construction most unfavorable to the insurer is adopted, 
because by universal custom it appears that he prepares the con- 
tract: See note 2, Cook, Life Ins., p. 4. The contract of insurance 
provides that the appellant, in consideration of the statements, etc., 
contained in the subjoined application, and $98.80 paid annually 
during the continuance of the policy, 


Doth insure the life of John Ireland, * * * hereinafter called ‘‘ the 
insured,’’ in the sum of $2,000, for the term of his natural life, commencing 
on the 8th day of June, 1878, * °** * and the said company doth hereby 
promise and agree to pay the amount of said insurance at its office, in the 
city of New York, to the assured under this policy, to wit, Anna M. Ireland, 
wife, and Matilda C. Carpenter, daughter, of said John Ireland, and his 
other children by said Anna M. Ireland, share and share alike, or their legal 
representatives, in sixty days after due notice and satisfactory proof of the 
death during the continuance of this policy of the said person, whose life is 
hereby insured. This policy is issued and accepted by the assured on the 
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following special agreements and conditions relative to policies on the ton- 
tine investment policy plan: Second. That the tontine dividend period for 
this policy shall be completed on the 8th of June, 1888. * * * Fifth, 
That, after the completion of the tontine dividend period on June 8th, 1888, 
provided ‘this policy shall not have been previously terminated by lapse or 
death, the accumulations apportioned to this policy shall secure to the 
assured one of the following benefits. 

Five are specified. The third is: “ To withdraw the entire equity 
in the accumulations that belong to this policy in cash. The bene- 
fits were at the option of the assured upon their notifying the. 
company in writing, not less than three months prior to the termina- 
tion of the tontine period, which benefit is selected. 

The question presented for our decision—the construction of an 
insurance policy, by the terms of which the rights of beneficiaries 
therein named attach—has undergone extended discussion in 
numerous cases in the different states. In some of them the rights 
of the wife and children under policies essentially the same as the 
present are regulated by statute, and in the case cited by appellee’s 
counsel—Robinson vs. Duvall, 79 Ky., 86—it appears that by statu- 
tory provision in Kentucky, where a married woman is made the 
beneficiary, the policy becomes her separate property. ‘ Where 
the question arises as to the rights of third persons in a contract 
like the one before us between others for their benefit, such rights 
are generally determined by the law of the jurisdiction:” Cooke, 
Life Ins., § 374. We have no legislative enactment similar to that 
of Massachusetts or Kentucky, cited in the above cases. But in 
Mullins vs. Thompson (51 Tex., 13), it was held “that a life insurance 
policy, payable to the heirs of the insured, forms no part of his 
estate for the payment of his debts, and, although assignable in 
that case, not having been, in fact, assigned, the heirs were entitled 
to it.” So, also, in Evans vs. Opperman (76 Tex., 293), it was held 
that it was “manifest that when a husband insures his life, and 
makes it payable to his wife, his intention is that it should inure to 
her separate use and benefit.” There can be no doubt that an 
insurance contract may declare in terms for the divestiture of the 
interest of the beneficiaries without their consent; or, if this right 
is not so reserved on its face, it may, in certain cases, be established 
by circumstances showing such reservation, as the circumstances 
attending the execution of the insurance policy are as open to 
inquiry as they would be with reference to other contracts. But in 
their absence the law of the place of the jurisdiction as to the 
power to divest the rights of a person in a contract between others, 
made for his benefit, must apply: Cook, Life Ins.,supra. The pre- 
vailing rule on this subject is that the rights and interest of the 
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beneficiaries cannot be divested without their assent by any act of 
the insured or insurer: Bank vs. Hume, 128 U. S., 195; 
See cases cited in note 2, p. 123, Cook, Life Ins., and 
authorities, supra. ‘ Where the contract of insurance designates 
the person to whom the insurance money is to be paid, the party 
who obtains the insurance and pays the premium has no authority 
to change the designation or title to the money.” Any change 
must be with the concurrence of all of the beneficiaries. If the 
policy be for the benefit of a woman and her children, the consent 
of the latter as well as that of the woman is essential:” Bliss, Ins., 
§§ 317-337; Succession of Kugler, 23 La. Ann., 455. The cases 
rest upon the ground generally that the rights of the beneficiaries 
are vested immediately upon the issuance of the policy, and hence 
cannot be divested by any act, will, or deed of the insured: Splawn 
vs. Chew, 60 Tex., 534; May, Ins.,§ 592. An irrevocable, executed, 
voluntary settlement upon the wife and children of the amount to 
be paid is made. ‘To make the intended settlement effectual as 
against himself and volunteers claiming under him, nothing 
remained to be done by the husband. All was done that could be 
done (and there is no clause in the policy, or other circumstance 
to negative this) to vest in the wife and children all the rights 
attaching under the policy.” See Ricker vs. Insurance Co., 27 
Minn., 193. See, also, May, Ins., § 392; Splawn vs. Chew, 60 
Tex., 534. 

In the case before us it is urged that it is distinguished from the 
current of cases announcing the rule above mentioned in that it 
was always in the possession and under the exclusive control of the 
appellee, was never delivered by him to the beneficiaries, and the 
premiums were paid only by him, and they knew nothing of it. 
Upon this subject it is said that the “ beneficiary’s right would be 
generally complete without regard to whether the insured retains 
possession of the policy and pays the premium.” See note, page 1, 
Cook, Life Ins. So, also. it is held that “the possession of the 
policy is not conclusive proof of the right to receive the insurance 
money:” Bliss, Ins., p. 546. The mere manual possession of the 
policy is of little importance, whether it be in the hands of the 
insurer, insured, or assured. It is the completion of the contract 
which controls. If the rights are fixed by the policy, they are none 
the less secure although the possession of the same may be in the 
company. The possession alone of a deed or title of any character 
to land by one person, it would not, we think, be claimed affects the 
right to the land itself, vested in another by that deed or title. In 
the case cited of Ricker vs. Insurance Co., supra, where it was held 
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that a policy procured by the husband for the benefit of the wife 
and children was an executed, voluntary settlement, irrevocable by 
any act of his, it was further held that “what he did was a clear 
and distinct act, divesting himself of all ownership or control over 
the money paid for the insurance; disclaiming any interest in the 
policy, or purpose to hold it for himself, by the stipulation to pay 
the sum named to the beneficiaries;” that “taking the delivery 
of the policy from the company under these circumstances can 
only be construed as an act of acceptance for the designated 
beneficiaries, and his subsequent holding of the same was as a naked 
depository, without interest, for those entitled thereto. Such con- 
duct was both natural and proper, and raises no presumption 
against the theory of a completed transaction on his part as evi- 
denced by his other acts.” The rights under this policy having 
vested absolutely in the beneficiaries upon its execution, the pos- 
session by another of the evidence of their rights could not change 
or affect them. On the other hand, if the benefits contended for 
were not vested in appellee by the insurance contract, the posses- 
sion and control of thesame could not clothe him with such benefits. 
If they had no rights because he had possession and control of the 
policy and paid the premium without their knowledge, there would 
be no contract, in this case, on which he could recover, for these 
circumstances alone would not operate to change a contract which 
on its face is for the benefit of others to one for his own benefit. 
Neither the possession aud control of the policy by the appellee 
nor ignorance of its execution by the beneficiaries would have the 
effect which would result from the position contended for; and this 
is so because neither of these things were essential to the validity 
of the contract. The policy, we are of opinion, was a contract 
without ambiguity, and obviously with the “assured,” who are 
designated by itslanguage. He (tke appellee) is as plainly described 
by its terms, as the “insured ”—the subject-matter of the contract. 
These terms are sometimes used indiscriminately in works on insur- 
ance; and in some instances it becomes important to determine 
their meaning, and to whom they apply, as in Insurance Co. vs. 
Luchs (108 U. S., 498). Butin the case under consideration there is 
no occasion for interpretation; the contract defines them. To hold 
in this case that the appellee is entitled to the benefits under the 
contract would be to hold a doctrine contrary to that announced in 
our own state, and against the great weight of adjudicated cases 
(see Adler vs. Stoffel; Wis.), and would, in effect, make a contract 
for the appellee and appellant, which they did not make for them- 
selves. It is an elenentary rule that the courts will not do this. 
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The remaining assignments refer to the right of appellee to 
maintain this action in his individual capacity. It is claimed by 
appellee that, the legal title being in him, he can sue to recover 
under the policy. The decision in the case of Insurance vs. Bonner 
(11 Neb., 172), cited by appellee’s counsel, was controlled “by a 
statute of that state providing that “a person with whom a con- 
tract is made for the benefit of another may bring an action with- 
out joining with him the person for whose benefit it is prosecuted.” 
We do not understand that the legal title is in him, but that the 
policy, or rights under it, in so far as the interest of the wife is 
involved, constitute her separate property. That the husband may 
sue to recover such property is not to be denied. But this is not 
sucha suit. It is notinstituted for her benefit. Itis alleged that 
the money was demanded in her name and that of the other bene- 
ficiaries. But the action was predicated on the right of appellee to 
recover for himself alone. If this was a suitfor the wife’s interest, 
it is still apparent that there are other married women whose rights 
cannot be adjudicated unless they are made parties. The view we 
have taken of the case obviates the necessity for discussing the 
question of waiver. That defense is only pleaded against the 
appellee, who, according to our view, is not entitled to recover in 
his own right. It is not insisted on or claimed as against the bene- 
ficiaries, whose rights are admitted by the appellant, and to whom 
it expresses the anxiety and readiness to pay what is rightfully 
theirs. The judgment in this case is in favor of appellee individ- 
ually. Hence it could not impair the rights of the beneficiaries, 
nor would it afford any protection to the appellant from a subse- 
quent recovery by them. We think the judgment should be 
reversed, and the cause remanded. . 

Stayton, C. J. Reversed and remanded, as rer report of the 
commission of appeals. 





Court of Appeals of Kentucky. 


COURT OF APPEALS OF KENTUCKY. 


NORTHWESTERN MUT. LIFE INS. Co. 
v8. 
BARBOUR ET AL.* 


The policies provided that in case of non-payment of premium when due, they 
should cease and all previous payments should be forfeited, but that com- 
muted paid-up policies would be granted on application and surrender of 
the old policies within six months after the default. 

Held, That time was of the essence of the contract, and the right to a com- 


muted policy was forfeited by failure to surrender within the stipulated 
time. 


Baryert, Miter & Baryert, for Appellant. 
Dopp & Dopp, for Appellees. 


Hott, C. J. 
December 11, 1878, the appellant, an insurance company doing 
business upon the mutual plan, issued a policy upon the life of 
James P. Barbour for $5,000, upon the 10-payment life plan, calling 


for a semi-annual premium of $111.30, payable in December and 
June of each year. The premiums were paid for six years and six 
months, carrying the policy to June 11, 1885. The insured, instead, 
of paying the premium then due, through the company’s indul- 
gence; gave his note for it. December 11, 1885, when the year’s 
business ended, he was entitled to a dividend out of the company’s 
earnings of $42.78, which was credited upon this note. The bal- 
ance of it has never been paid. The payment of the premium, 
which became due on December 11, 1885, was also put off by the 
execution of anuther note. It has never been paid. No provision 
whatever was made for the payment of the premium that became 
due June 11, 1886. Appellant received no money upon the policy 
after December, 1884, and when default altogether occurred on 
June 11, 1886, there was an indebtedness of the insured to the com- 
pany for premiums and interest of several hundred dollars. De- 
cember 8, 1880, the appellant issued another policy upon the same 
life, like the first one, save it was for $2,500, and the premium of 
$111.85 was payable annually. Five premiums were paid, carrying 
the insurance to December 8, 1885. The premium then due was 
entitled to a dividend from the company’s earnings of $20.31, which 
was credited, and a note given for $91.64. being the balance of it. 
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It has never been paid. The premium, which became due on De- 
cember 8, 1886, was not paid, or provided for in any way. No 
money was ever paid upon this policy, either as premiums or as in- 
terest upon notes given for them, after December 3, 1884; and when 
default was made on December 8, 1886, there was an indebtedness 
for premium of a prior date, and interest of about $100. The above 
must, as the pleadings now are, be assumed to be the facts, because 
they are in substance so stated in the answer, to which a demurrer 
was sustained. October 3, 1889, and when about three years had 
elapsed from the time when both the policies ceased to be in force, 
this action was brought for a paid-up non-participating policy of 
$5,250, by reason of the insurance above mentioned. The lower 
court allowed it to the extent of $4,500, and the company appeals, 
while the appellees, the wife and children of the insured, he having 
died since the appeal was taken, by a cross-appeal, seek to recover 
the full amount of their claim. Each of the policies provides:— 
The said company further promises and agrees that if, after two or more 
annual premiums shall have been paid in cash, default shall be made in the 
payment of any premium or interest on the day it shall become due, it will 
issne » paid-up, non-participating policy for as many tenth parts of the orig- 
inal sum insured as there shall have been annual premiums so paid, provided 
this policy be then freed from all indebtedness to the company, and pro- 
vided, also, that written application be made therefor, and this policy, and 
all interest therein, be surrendered in the life-time of the insured, and within 
six months from the date of such default. * * * If the said premiums 
shall not be paid at or before the times above mentioned for the payment 
thereof, then, and in every such case, this policy shall cease and determine. 
* * * Tn every case where this policy shall cease, or become null and void, 
all payments thereon shall be forfeited to the compatiy, except as above pro- 
vided, and, except that in case the person whose life is insured die by his own 
hand, the company shall return the premiums received, less dividends paid. 
The appellant claims that the appellees are not entitled to any 
relief whatever, because the policies were not surrendered within 
six months after default of payment of premium, and all indebted- 
ness to the company satisfied. It files with its answer, and tenders 
to the appellees, the notes executed by the insured to it. The ap- 
pellees, upon the other hand, claim that when the default of pay- 
ment of premium was made the right to a policy of paid-up insur- 
ance existed, and that it was not lost by the failure to surrender 
the policies and discharge the indebtedness as stipulated. In other 
words, that this provision in the policies provides for a forfeiture in 
the nature of a penalty, which a court of equity will not enforce. 
While forfeitures aré not favored, yet conditions in policies of life 
insuvance, providing for their cessation in case of non-payment of 
premiums, have been enforced by the courts in accordance with the 
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terms of the contract. This is necessary, owing to the nature and 
requirements of the business. Time is necessarily of the essence 
of the contract. If payments were not promptly made, the busi- 
ness could not be conducted either with profit to those engaged in 
it or safety to those dealing with them. Properly speaking, these 
are not conditions of forfeiture, but conditions precedent to the 
continuance of the risk, and, unless performed, the policy ceases. 
Where, however, it is evident from the nature of the condition in 
the contract that the forfeiture provided was intended merely as a 
penalty, as, for instance, to secure, not the ultimate, but the prompt, 
payment of interest to become due upon premium notes, and the 
default is only in time, and the company can be given all that was 
stipulated, then this court has held that a forfeiture should not be 
enforced. To doso in such a case would perhaps work an injustice 
to one party, while, if not done, the other party would still get the 
benefit of the contract: Insurance Co. vs. Grigsby, 10 Bush, 310. 
It is not, however, necessary in this case to review the authorities 
bearing upon the question of forfeiture for the non-payment of in- 
terest upon premium notes. They are somewhat at variance in the 
different states. The policies in this case provide that, upon de- 
fault of payment of premium, the insurance shall cease. It is not 
a case where the policy ceased pro tanto, and a portion of the insur- 
ance remained in force, but the entire policy determined. It had 
no value after a default in the payment of premium. It is, how- 
ever, provided that, inasmuch as the insured has made a certain 
number of payments, he shall, provided he does certain things, be 
entitled to a paid-up, non-participating policy for a certain sum. 
A newright is given to him, provided he does certain things. They 
are conditions precedent to the vesting of the right. It does not ac- 
crue until they are done. Inthe case of a forfeiture, rights already 
existing are divested; whereas, in case of a condition precedent, 
the right does not attach untilit is performed. These pulicies pro- 
vide that the insured shall be entitled to the paid-up insurance, 
provided all his indebtedness to the company, whether principal or 
interest, shall be paid, and the policies surrendered within six 
months from the time of default of payment of premium. This 
was of the essence of the contract. It is not like a case where the 
party had received the entire consideration for performance on his 
part, and the other party merely fails to demand performance within 
a stipulated time; but by the terms of the contract it has, by the 
default of the party, wholly determined, but the privilege is given 
to him, provided he does certain things, important to the other 
party, within a certain time, of acquiring a right. The importance 
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of the condition is shown by the admitted fact, as the pleadings in 
this case stand, that the appellant retained for over six months after 
default of payment of premium, as a part of its reserve fund, 
enough of its earnings to equal the paid-up policy to which the in- 
sured would have been entitled if he had complied with the terms 
of the contract; and, not having done so, the company, being a mut- 
ual one, after the expiration of the time within which he had the 
right to do so, distributed the fund, as it had the right to do under 
its charter, to its persisting policy-holders. This shows that the 
condition in the contract is an essential, as well as a reasonable, one 
inits terms. It enables the company to adjust its business for the 
benefit of its policy-holders, instead of being compelled to retain 
its funds for an unreasonable time to meet the stale claims of those 
who have neglected to pay their premiums and indebtedness to it, 
through which alone it must conduct its business. This case dif- 
fers from Montgomery vs. Insurance Co. (14 Bush., 51); Johnson vs- 
Insurance Co. (79 Ky., 403); Insurance Co. vs. Fort’s Adm’r (82 Ky., 
269); and Insurance Co. vs. Montague,(84 Ky., 653), as will be read- 
ily seen by an examination of those cases. It is more like the case 
of Hexter vs. Insurance Co. (Ky.) The judgment is reversed, the 
cross-appeal dismissed, and cause remanded, with directions to 
overrule the demurrer to the answer, and for further proper 
proceedings. 


SUPREME COURT OF LOUISIANA. 


——- 


MAGINNIS’S ESTATE 


v8 
NEW ORLEANS COTTON iapieeiael 
AND MUTUAL AID ASSOCIATION.* / 


In a mutual aid association, a particular method of notice of assessments 
falling due having been agreed upon and made a part of the charter is 
binding on all members. 


It being also provided that when a member neglects or refuses to pay any 
assessment he shall be suspended and treated as no longer a member, in 
case of death during the period of such suspension, the holder of the 
benefit certiticate cannot recover, unless the association is estopped by 
its own acts, or has waived the effects of the suspension. 

The assessed had failed to pay the assessment within the time specified, and 
it remained unpaid at the time of his death. 


There can be no recovery under his certificate. 


* Decision rendered, Nov. 16, 1891. Syllabus by the Court. 
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Bayne, Denecre & Bayne, for Appellant 
W. S. Benepict, for Appellee. 
Breavx, J. 

The defendant company, organized as a mutual life insurance 
association, is composed of members of the Cotton Exchange who 
choose to become members. The holder of a benefit certiticate is 
entitled at the death of the assured to receive an amount equal to 
the assessment levied on each surviving member. One of the 
articles of the charter provides, upon proof of the death of a 
member, that each surviving member shall within ten days pay the 
sum of $10, and that any member not paying shall be suspended, 
and treated as not being on the roll of membership, and in case of 
his death the holder of the benefit certificate shall be without right 
against the association; upon payment of dues within thirty days 
the suspension to cease. Only the board of directors, after the 
expiration, have authority to reinstate a member who has defaulted 
in paying assessments. The members are notified of assessment 
by posting in the rooms of the exchange. One of the members 
died on the 6th of June, 1889. Notice of the assessment was 
posted as required, and, in addition, two postal-cards were mailed 
to and were received by J. H. Maginnis. The assured J. H. Magin- 
nis died at Ocean Springs on the 4th of July, 1889. The executor 
of his estate, about ten days after his death, offered to pay the 
amount. The defendant refused to receive it. The debtor may be 
put in default by the terms of the contract: Civil Code, § 1912. 
The defendant contends that the member was in default, and that 
the terms of the charter operated an immediate suspension. The 
default is proven, payment not having been made in compliance 
with the charter. When considering whether there was suspen- 
sion, the thought occurs that in a voluntary association, in which 
the initiation, notices, payment of dues, assessments, suspension, 
and reinstatement are governed by its laws, each member is bound 
to comply with the obligations he assumes. When a charter con- 
tains an article suspending a member for the non-payment of an 
assessment, it is conclusive and binding. This regulation of the 
defendant association is self-operative, and takes effect after notice, 
unless it is estopped, or has waived the suspension. In Gunther 
vs. Association (40 La. Ann., 777), this court held that the article 
respecting suspension is self-enforcing, and that a member is sus- 
pended upon the non-payment of assessment after notice and 
delay. The decision was for plaintiff. The court held in that case: 
“There is not the slightest ground for attributing the failure to pay 
the assessment to any other cause than the want of notice.” There 
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was suspension of the member, but the association was estopped 
by its fault in matter of notice of assessment. 

If the defendant company voluntarily caused the late member, 
Maginnis, to believe that the members were not bound, by the 
notice posted on the wall, to pay within ten days after the posting, 
or that the first postal-card mailed to him was a waiver of the sus- 
pension, or that the second card, notifying him that the assessment 
was due, gave right to postponement of payment, the plaintiff 
should recover. If, on the other hand, the first notice is binding 
on the members of the Cotton Exchange who are members of the 
association, having free access to its room of meeting, and if the 
postal-cards were issued ex gratia, the defendant company is not 
estopped from pleading the suspension and claiming its effect. The 
deceased was a member at the time the charter was amended, and 
as a member of the association consented that posting should be 
sufficient notice. As a member of the Cotton Exchange he had 
ample opportunity to see the notice. Its inefficiency is not proven. 
The postal-cards were not misleading. The notice posted on the 
wall notified the members that assessment 62 was due and payable 
on or before the 17th day of June, 1889. Precisely the same 
notice was given by postal-cards. In the second postal he was only 
informed that his assessment was due on the 17th of that month. 
On the 4th of July, at the time of his death, he had not complied. 
Some ten days afterwards the executor of his estate offered to pay 
the amount. It was then no longer possible to comply with the 
regulation of the association. It was an agreement in due form, 
binding on all the members, that in case of death during suspen- 
sion the right to recover on a certificate was lost. We are only 
enforcing a condition the members have made a law unto them- 
selves. The suspension and notice were completed before death, 
and nothing in the nature of a waiver to avoid the effect of the 
suspension is shown. It is therefore ordered, adjudged, and 
decreed that the judgment appealed from be set aside, annulled, 
and reversed, and it is now ordered, adjudged, and decreed that 
the demand of plaintiff be rejected, with costs of both courts. 
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SUPREME COURT OF KANSAS. 


MANLOVE Et AL. 
vs. 
COMMERCIAL MUTUAL FIRE INS. CoO.* 


1. The repeal of a statute under which an insurance company is organized, 
by a subsequent act of the legislature, which declares the charter of such 
insurance company forfeited unless the company complies with the pro- 
visions of the repealing act within a limited time, does not work the can- 
cellation of policies of said company outstanding at the time of the pas- 
sage of the later act, though the company failed to comply with its 
provisions, and thus forfeits its charter. 


2. The acts of the insurance company in deciding to close up its business, 
and notifying the plaintiffs that the company would not be liable on its 
policies issued to them, without returning to the plaintiffs the unearned 
cash premium paid by them to secure said policies, did not operate as a 


cancellation of said policies. 
James D. Snoppy, fur Plaintiffs in Error. 
J. A. Hoae and W. Freetanp, for Defendant in Error. 


Srrane, C. 

December 13, 1883, the defendant company issued its policy of 
insurance to the plaintiffs in the sum of $3,000, upon their frame 
elevator and machinery therein. November 20, 1884, it issued its 
policy to the plaintiffs in the sum of $1,000 additional insurance 
upon the same property. Each of these policies was to run for the 
period of five years from date. The plaintiffs paid the defendant 
as cash premium $47.50 on the first policy, and also gave the de- 
fendant their premium note for the sum of $750; and on the second 
policy they paid the defendant a cash premium of $15, and gave 
their premium note for $250. On the night of July 7, 1886, the 
property so insured was entirely destroyed by fire. This action 
was brought to recover the. amount of said policies as the loss 
suffered thereunder. On the trial of the case the defendant ad- 
mitted the execution and delivery of the policies sued on; the total 
destruction of the property insured; that it was of the value of 
$8,000; and that the plaintiffs were entitled to a judgment for the 
amount claimed against the defendant, unless the defendant shows 
a good defense to the plaintiffs’ claim as follows: The defendant 
shows that it was organizéd under and pursuant to the provisions 
of the act of the legislature approved March 6, 1875; that said act 
was repealed by the act of March 7, 1885, but that the repealing 
sscaceaemei tasduiticdiadeneaaieasianenmeesiaianpipasngeiienindseddaimadiaaeinmmneimeiamianniataaaae 


* Decision rendered, November 7, 181. Syllabus by Strang, C. 
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act gave the defendant and other companies the right to continue 
business, provided they complied with the provisions of the later 
act by the 1st of December following; otherwise they should forfeit 
their charters. The defendant company failed to comply with the 
provisions of the new law, and thus forfeited its charter. Now, 
the defendant claims that the repeal of the act under which it was 
organized and did business, and its failure to comply with the pro- 
visions of the repealing act, operated to cancel all its outstanding 
policies. We do not think so. The legislature of 1885, in the pas- 
sage of the bill of March 7th of that year, simply provided that 
mutual fire insurance companies, like the defendant company, 
should forfeit their charters, and cease to issue policies or do new 
business, unless they complied, with the provisions cf that act 
within the time indicated therein. The legislature did not intend 
nor attempt to cancel any policies of such companies outstanding 
at the time. Such policies were contracts in which the holders 
had an interest that could not be destroyed by legislative action. 
For a second defense the defendant alleges that the directors of 
the defendant company, at a meeting of the policy-holders, Decem- 
ber 1, 1885, of which the plaintiffs had notice, but which they failed 
to attend, decided to quit business, and appointed W. B. Brayman, 
attorney of the company, to close up the affairs of the company, 
directing him to notify policy-holders that the company would not 
be liable for any loss occurring after December 31, 1885, which 
notice Mr. Brayman says he sent to the plaintiffs. Counsel for 
plaintiffs argues in his brief that Brayman’s evidence does not show 
that he sent notice tothe plaintiffs. From our view of other matters 
connected with this alieged defense, it is not very material whether 
he sent the notice or not, hence we accept the defendant's position 
that such netice was sent to the plaintiffs as alleged. Having dsa- 
cided to close up the business of the company, the defendant 
claims that it had a right, under the following provisions contained 
in each of the policies sued on, to cancel them: “This policy, 
because of increased risk, or for any other cause, may be canceled 
on the company giving notice thereof, and returning a ratable pro- 
portion of the original cash premium to the assured for unexpired 
time.” Conceding that defendant gave plaintiffs notice that it had 
canceled their policies, to take effect on and after December 31, 
1885, there is nothing in the record which shows that any of the 
original cash premium paid by the plaintiffs when they secured 
their policies was returned to them. The defendant was not 
authorized by the provision in the policies to cancel them, except 
upon condition that it returned to the plaintiffs the ratable propor- 
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tion of the original cash premium. Counsel for defendant notices 
this point in his brief, and says that no complaint was made because 
a part of the premium was not returned. With the agreement 
which was made a part of the case on the trial it was not necessary 
for the plaintiffs to complain of this. The defendant admitted that 
the plaintiffs were entitled to judgment against it for their claim 
unless it showed a good defense. Under this agreement, if the 
defendant intended to rely upon a cancellation of the policies as 
matter of defense, it was the duty of the defendant to show that 
such cancellation was authorized. There is nothing in the record 
to show that the premium notes given by the plaintiffs, amounting 
to the sum of $1,000, were returned to them. We would think 
these must be returned to the plaintiffs if their policies were to be 
canceled. If the company, by its say so, and notice thereof, cancel 
ail its policies, it could have little or no use for premium notes, and 
certainly no use for them after the cancellation of the policies took 
effect, unless in the meantime, before the cancellation of policies 
took effect, it should suffer a loss or lossas, and then only for the 
purposes of assessments to pay said loss or losses. We do not 
think the defendant’s action in relation to the cancellation of the 
policies sued on in this case operated to cancel said policies, and 
therefore this defense is not good. We therefore recommend 
that the judgment of the district court be reversed, and the case 
remanded for new trial. 
Per Curtam. It is so ordered; all the justices concurring. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


KINNEY 
U8. 


BALTIMORE & OHIO EMPLOYES’ RELIEF ASS’N.* 


A provision in « contract that all differences arising under it shall be sub- 
mitted to arbitrators, thereafter to be chosen, will not prevent a party 
from maintaining a suit, in the first instance, in a court to enforce his 
rights under it. 


A corporation organized to afford relief to employes of certain railroad com- 
panies, in one article of its constitution provides relief to those injured 
‘‘ by accidents while in the discharge of duty, and in the service of the 
Baltimore & Ohio Railroad Company, or of any other railroad company 
whose employes shall be admitted to the privileges of membership ;” and 





* Decision rendered, Nov. 28, ‘1891. Syllabus by the Court. 
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in another article, ‘‘ while in the discharge of duty in the service of either 

of the companies aforesaid.” An employ e, who from four to fifteen 
minutes before had quit work for the day, while going home from work, 
in crossing the railroad tracks, was killed by cars. Held, that he is 
entitled, as a member of the association, to relief from it. 


Joun A. Hurcutnson, fur Appellant. 
M. H. Dent, fur Appellee. 
Brannon, J. 

Joseph E. Kinney was a member of the Baltimore & Ohio Relief 
Association, a corporation under the laws of Maryland, having for 
its object to provide relief to employes of the Baltimore & Ohio 
Railroad disabled by accident, sickness, or old age, and at their 
deaths for their families; and, having been killed by being crushed 
between cars at Grafton on 29th October, 1884, his mother, Eliza 
Kinney, who had been designated as the beneficiary of his mem- 
bership or policy, in case of his death, brought a suit in the Cireuit 
Court of Taylor County to compel the payment by said association 
of $500 as the amount which she claimed as her right under its 
constitution, and, the court having allowed it to her, the defendant 
appealed to this court. 

The first point of objection made by the appellant to the decree 
is that the plaintiff could not sue because of article 25 of the con- 


stitution of the association, which reads thus:— 


Should any difference arise between any claimant for the benefits herein set 
forth and the committee of management, it shall be submitted to three arbi- 
trators, one to be chosen by each party, and the third by the two thus chosen, 
whose decision shall be final. 

Does this article forbid Mrs. Kinney from resorting to a court of 
justice to enforce her demand, and limit her to arbitration? The 
common-law doctrine is thus laid down in 2 Tuck. Comm. Laws, 
31: “Though parties, on entering into a contract, agree that, if a. 
difference should arise between them, they will refer it to arbitra- 
tors, yet a bill for specific performance of such agreement will not 
lie (Street vs. Rigby, 6 Ves., 818; Gourlay vs. Duke of Somerset, 19 
Ves., 431); and it seems an action at law will not lie for refusal to 
nominate an arbitrator in pursuance of a covenant to refer (Brown- 
ing vs. Wright, 2 Bos. & P., 13). Nor is an agreement to refer a 
bar to a suit or action, though, if the party sues contrary to his 
bond of submission, he is liable to an action for damages: Mitchell 
vs. Harris, 2 Ves. Jr., 132. Nor can a party, by an agreement to 
refer, deprive himself of right to apply to a court of equity: Nichols 
vs. Chalie, 14 Ves., 271. Indeed, a mere agreement to refer, with- 
out an actual consequent reference, is no bar to an action in any 


case.” 2 Pars. Cont., 707 states: ‘“ Both in this country and in 
VoL, XXI.—12. 
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England it has long been considered that the parties to a contract 
are not bound by an agreement, whether in or out of the contract, 
to refer questions under the same to arbitration; because they can- 
not oust the courts of their jurisdiction by any agreement that these 
claims shall be submitted to arbitration:” Same doctrine in Morse, 
Avb., 91. Many American cases are cited for this proposition. It 
will be seen in Condon vs. Railroad Co. (14 Grat, 314), that Judge 
Moncure, and in Scott vs. Avery (86 Eng. Law & Eq., 1), that Cole- 
ridge, J., criticise the doctrine as standing on no solid reason, but 
say it is law too long settled to be disturbed. In the case of Condon 
vs. Railroad Co., the Virginia court, following the English case, 
feeling the unreasunableness of the rule, as I myself do, drew a 
distinction, which, however clear in words, is not in principle; as 
Judge Moncure admits that parties may by contract lawfully make 
the decision of arbitrators, or of any third person, a condition to 
a right of action, and that then such decision is a part of the cause 
of action; and until such decision is made the courts have no juris- 
diction, and therefore cannot be said to be ousted of their jurisdic- 
tion, and they can only be said to be so ousted when an indepedent 
cause of action does or will exist which itself is referred to arbitra- 
tion; and the Virginia court held that where a contract provided 
that work in construction of a railroad should be inspected and 
received by the engineer, and the amount of the work and all dis- 
putes touching the same should be determined by him, and his 
decision should be final, without further appeal, the contract was 
obligatory. But both the Virginia and English courts say that 
such a contract as this under said article 25 does not prevent suit 
inacourt. So the first point made by appellant cannot be sustained. 

The second is that when Kinney met with the accident he was 
not in discharge of his duties as an employe, as the constitution of 
this association provides for relief only in case of accident while in 
discharge of duty in the service of the Baltimore & Ohio Railroad 
Company. Kinney was an employe, and had been on the day of 
this accident cleaning the outside of passenger cars, had quit work 
at the hour for quitting, 5 o’clock, and in from 4 to 10 minutes, ac- 
cording to one witness, and from 5 to 15, according to another, 
while on his way home, crossing the tracks, in passing through an 
opening between cars, was caught between them. Now, what was 
the object of this organization? It was to afford members indem- 
nity or relief in case of accidents naturally incident to their service, 
accidents likely to befall them, accidents fairly attributable to that 
service, accidents occurring because of their being in the service, 
traceable to no other cause, which would not have happened but 
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for that service. Now, here is a man who but a few minutes be- 
fore had stopped work for that day, and was but going from the 
place of his work to his home, was yet on the railroad grounds, and 
in crossing the track was killed by cars of the railroad company 
while used in the business of the company,—the very thing against 
which it was intended to provide,—a thing within the true spirit 
and intent of the guaranty or insurance, if even not within its very 
letter. Had he reached home, and fallen down-stairs, and been 
killed thereby, or had he, while yet on the railroad grounds, been 
murdered, or killed by a wagon, or any cause foreign to the railroad 
operations, he would not be within the undertaking; but he is killed 
while performing the indispensable act of going from his work at 
the day’s close to his home, before yet he had gotten from the rail- 
road tracks and from among the cars, and out of the field of the 
transaction of the company’s business. Was he not, while passing 
over the railroad tracks in going to and returning from his home in 
the course of his labors, as much in the discharge of his duties and 
in the service of the company as when he had the tools with which 
he worked in his hands, for the purpose of the question in hand? 
It does seem to me that to say that he was not in the discharge of 
his duties in the service of the company, within the spirit and 
meaning and purposes of this organization and its constitution, 
would be very technical and refined. Decree affirmed. 


SUPREME COURT OF KANSAS. - 


HOME INS. CO. 
v8. 


WOOD.* 


Where there was evidence that the agent who had written a previous policy, 
wrote the insurance with the fact before his mind, a finding that the 
company knew of the other insurance will not be disturbed. 

Where it appeared that the furniture was still in the house, though being 
packed, and that parties interested were at the house each day, though not 


sleeping there, there was evidence to warrant a finding that it was not 
vacant. 


A. M. Lastey for Plaintiff in Error. 
C. F. Forey, and J. W. Brincxeruorr, for Defendant in Error. 


* Decision rendered, Dec. 5, 18¥1. 
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Sprane, C. 

March 10, 1887, the plaintiff company issued its policy of insur- 
ance to the defendant, agreeing to indemnify him against loss or 
damage by fire in the sum of $1,000,—$500 on his dwelling, and 
$500 on household goods and other things therein,—for the period 
of one year. January 10, 1888, the property was totally destroyed 
by fire. The company refused to pay the damages sustained by 
said loss, and on the 12th day of April, 1888, this suit was brought 
to recover for the loss sustained under said policy. The execution 
and delivery of the policy were admitted. The plaintiff, in answer, 
claims (1) that the policy was void ab initio, because of the fact that 
there were certain incumbrances in the form of mortgages upon 
the land before and at the time the policy was issued, and that the 
existence of said mortgages was not disclused to the company nor 
their agent when said insurance was obtained; (2) that there was 
at the time such insurance was obtained other insurance on said 
property, the existence of which was not disclosed to the company 
nor to its agent; (3) that the company was uot liable, because, in 
violation of a condition of the policy, the house was unoccupied 
when consumed by fire. The first of these propositions the plaint- 
iff in error abandons in his brief, and says he will consider only the 
second and third of these questions. The case was tried by the 
court and a jury, and a verdict returned for the plaintiff below in 
the sam of $1,056.75. The jury also made the following special 
findings: ‘“(1) When was the building referred to in the petition in 
this case burned? On the 17th day of January, A. D. 1888. (2) 
How long after said building was burned before plaintiff made 
proof of loss (if any was made) to defendant? On the 17th day. of 
January, A. D. 1888. (3) When did the plaintiff make his proof of 
loss in this case, if any was made? Same as above mentioned. 
(4) When did the proof of loss in this case reach the office of de- 
fendant in the city of New York? If it has been proved, don’t 
know. (5) What did the proof of loss, if any was made in this case, 
consist of? Statement made to defendant’s adjusting agent. (6) 
Was there any other insurance on the building referred to in the 
petition in this case at the time the defendant in this action issued 
its policy? Yes. (7) On the day the defendant in this case issued 
its policy of insurance, did it know of the existence of any other 
policy of insurance on the property insured? Yes. (8) On the day 
the policy was issued by the defendant in this case, did its agent, 
Johnson, actually know that there was a mortgage on the property 
covered by the policy, and that the same was not paid? Yes. (9) 
' By whom, and how, was the building referred to in this case occu- 
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pied at the time it was burned? By the plaintiff. (10) Where was 
the family of the plaintiff residing at the time the building referred 
to in this case was burned? In said building; temporarily absent 
at the time it was burned. (11) Where was the plaintiff sleeping 
and taking his meals at the time the building referred to was 
burned? At Mr. Ford’s, in Sterling, Kan. (12) Who had the kéy 
to the building referred to in this action, and the possession thereof; 
at the time the same wasburned? Mr. Auphant had the key to the 
second room from the west on the north side. (13) What was the 
building in this action referred to worth at the time it was burned, 
—that is, what was its market value? $1,300. (14) Was there any 
of the property described in the policy of insurance in this case 
that was not in the building at the time the same was burned? If 
so, what was it? Yes; one sewing-machine. (15) How much, if 
anything, do you allow for the loss of the building, if any, to the 
plaintiff? Five hundred dollars, with interest at the rate of 7 per 
cent per annum from the 17th day of March, A. D. 1888. (16) How 
much, if anything, do you allow for the other articles mentioned in 
the policy (outside of the sum, if any, allowed for the loss of the 
building?) Give each item separately. Five hundred dollars with 
interest at the rate of 7 per cent per annum from the 17th day of 
March, A. D. 1888, on the following articles, to-wit: 1 organ, 12 
chairs, 1 parlor set (parlor bedroom) and bedding, 3 bed-room sets, 
60 yards of carpet, wearing apparel, 1 cook-stove, 1 parlor stove, 1 
bedroom stove, 1 dining-room table, 1 breakfast table, cupboard 
ware. (17) Was there more than one mortgage on the house re- 
ferred to in the petition at the time the defendant issued its policy 
of insurance on the said building? If so, did defendant have any 
knowledge of both of them at the time it issued its said policy? 
Yes. (18) Was there any waiver of proof of loss by the defendant 
in this action? Ifso, by whom was such proof waived, and when ? 
Yes, to wit, on the 17th day of January, A. D, 1888, by the defend- 
ant’s adjusting agent. (19) If you answer the last question, ‘Yes,’ 
then state what such waiver consisted of. By the actions of the 
defendant’s adjusting agent.” 

The first question raised in this case is one of practice. It is al- 
leged that there is no case in this court, because the case made 
does not show that it contains all the pleadings, proceedings, evi- 
dence, and instructions. It is held by this court that the case made 
must affirmatively show that it contains all the pleadings, proceed- 
ings, evidence, and instructions when all of these things are to be 
reviewed in this court. We think the case before us does affirma- 
tively show that it contains all the evidence and instructions and 
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other matters to be reviewed in this court. While it is the better 
practice to incorporate a direct statement in the body of the case 
made, showing that it contains all of the matters to be reviewed 
here, yet it will be retained and reviewed by this court if it other- 
wise sufficiently shows that it contains everything to be reviewed 
in this court. 

The first contention of counsel for plaintiff herein is that there 
was Other insurance on the property included in the policy sued 
on in this case when this policy was issued, and that the existence 
of such other insurance was not disclosed to the company nor to 
its agent at the time the insurance in this policy was applied for. 
The company says that because the existence of such other insur- 
ance was not disclosed this policy was void. The jury found that 
the company knew of the existence of the other insurance when it 
issued the policy sued on. It is contended, however, that this tind- 
ing of the jury is not supported by sufficient evidence, if it is sup- 
ported by any evidence. The other insurance complained of was 
in the Hartford Insurance Company, and it is admitted that the ap- 
plication for such insurance was taken, and the policy therein 
countersigned, by Mr. Johnson, the same agent who took the ap- 
plication and countersigned the policy issued by the plaintiff in 
error in this case, and that but a few weeks intervened between the 
dates of such policies. Mr. Johnson, the agent, testifies that at 
the time he took the application for the policy sued on he had for- 
gotten the fact of having insured the same property only a few 
weeks before in another company, and that his attention was not 
called to such former insurance when the latter insurance was 
taken. Turning to the evidence of Mr. Wood, we find that he says 
the agent had knowledge of the former insurance; that when the 
first insurance was taken the agent told him the property would 
bear other insurance; that afterwards he met the agent on the 
street, and the agent asked him if he was not ready to take some 
additional insurance on his property, adding that he had several 
companies then, and could write him some more insurance on his 
property. Wood inquired what it would cost, and the agent told 
him he would go down to the office and see. Afterwards, and with- 
out any further application on the part of Wood, the policy sued 
on was issued, and delivered to Wood by Mr. Johnson. We think 
this evidence of Mr. Wood sufficient to support a finding that the 
company, by its agent, Johnson, knew at the time it issued its pol- 
icy of the other and former policy in the Hartford Company on the 
same property. 
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The next contention of the plaintiff company is that the house 
was permitted to become unoccupied, and was unoccupied when 
destroyed. Upon this question the jury found against the com- 
pany, and say the house was occupied when consumed. Counsel 
says this finding is not supported by the evidence, and is against 
the evidence. We think this is a much closer question than the 
former one, and yet we think the evidence upon the question as to 
whether or not the house was occupied at the time of the fire is of 
such a character that it should be submitted to a jury, and that the 
court was right in refusing to instruct the jury as a matter of laws 
under the evidence, that the house was at the time of the fire unoc- 
cupied. The question turns largely upon the intention of the de- 
fendant, Wood, and such intention must, in the absence of any ex- 
press declaration of Wood in relation thereto, be gathered from the 
circumstances of the case; and its ascertainment, considering the 
character of the evidence in relation thereto, is therefore peculiarly 
within the province of the jury. The evidence shows that the fur- 
niture: and household goods were still in the building when the fire 
occurred, though they were being packed in some of the rooms of 
the house, so as to make vacant other rooms therein; that Wood 
had slept in the house until within a week or five days of the fire: 
and then went to Ford’s to sleep, because he was not well; that he 
was at the house each day while he slept away, and was there till 
evening the night of the fire. It also shows that Wood had given 
a key to a young man named Alfon, who was fixing one of the bed- 
rooms as a sleeping-room for himself; that he had moved his bed 
and trunk in, but had not yet actually slept there, though he was 
there the early part of the night of the fire, and changed his clothes. 
While it is not very clear whether or not the house was occupied 
at the time of the fire, we think the evidence on that point was 
properly submitted to the jury, and, the jury having found that the 
house was occupied, this court would not be justified in saying the 
jury were not warranted under the evidence in so finding. There 
is an allegation of error in connection with the instructions given, 
and also with respect to the instructions refused. We think the in- 
structions properly voice the law of the case, and cover all the ques- 
tions raised by the special requests of the defendant. We there- 
fore recommend that the judgment of the court below be affirmed. 

Per Curiam. It is so ordered; all the justices concurring. 





Supreme Court of Wisconsin. 


SUPREME COURT OF WISCONSIN. 


BOSWORTH Et AL. 
vs. 


CLEARY (MeErcHantTs’ Fire Ins. Co., OF 
New JERSEY, Garnishee).* 


The policy provided that it should be void in case of incumbrance unless duly 
authorized by the agent. A mortgage was placed on the property with- 
out such consent, and the agent was afterwards requested to endorse on 
the policy, loss payable to the mortgagee, but declined because it was 
already payable to a prior mortgagee, adding, however, that he thought 
it would be all right. 

Held, That this was not a waiver of the condition requiring consent to be 
endorsed by the agent. 


Exuiorr & Hickox, for Appellant. 


Lamorevx & Park (Catz, Jones & Sanporn, of counsel), for 
Respondents. 


Cots, C. J. 
The garnishee defendant admitted in its answer that it did agree 


with the London Insurance Association to assume all the risks of 
the said association within certain limited territory, within which 
territory the property insured in the policy issued to the judgment 
debtor, Garrett Cleary, was situated. We may therefore assume 
that the garnishee would be liable for the loss, providing the in- 
surance association would have been so liable on the facts disclosed 
in the evidence. The controlling question in the case is whether 
there was a forfeiture of the policy by the additional incumbrance 
which was placed on the insured property. The policy is very < is- 
tinct that it shall become void if the subject of the insurance shall 
be mortgaged or otherwise incumbered by the voluntary act of the 
insured, unless duly authorized by the agent of the company. 
Another clause provides that no officer, agent, or representative of 
the company shall have power to waive any condition of the pol- 
icy, or shall be deemed or held to have waived the same, unless such 
waiver shall be written upon or attached to the policy. The policy 
was issued in August, 1888, running for a year, and covered furni- 
ture and other personal property in the hotel of the insured. The 
property was destroyed by fire in the following June. It is ad- 
mitted that there was an incumbrance on the property when the 
policy was issued, known to the agent Hyde, though there is a dis- 
~® Decision rendered, Sept.29,1891.. 2 2  . .\.\\.\_\.\. 
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pute whether this agent was informed of or knew the full amount 
of the incumbrance. The jury found, in answer to a question sub- 
mitted, that the agent was informed of the full amount. After the 
policy was issued, another chattel mortgage was given by the in- 
sured on the insured property, and this, it is claimed, was a breach 
of the condition just referred to, and worked a forfeiture of the 
policy. It seems to us this objection is well taken, and must pre- 
vail. We will take the insured’s own testimony as to the facts re- 
lating to the giving of this additional mortgage, and as to the con- 
sent of the agent Hyde to the same. He says, in substance, that at 
the time of issuing the policy “there was a mortgage on the prop- 
erty held by Mrs. Murphy. I informed the agent of this mortgage, 
told him that it was for $3,000, and wanted him to put on the in- 
surance papers Mrs. Murphy’s mortgage claim. After the policy 
was issued, I gave another mortgage to my brother Thomas Cleary 
for $1,700. This was given the last of December, 1888, or the first 
of January, 1889. About a week or two after the giving of this 
mortgage I saw Hyde about it, and told him I had borrowed some 
money of Tom, and wanted him to fix it on the insurance, so that 
it would be safe for my brother. He said he did not know whether 
he could put it in the insurance, but he would see about it, and let 
me know. At a second interview, a day or two after, the agent in- 
formed me that he could not protect John as the loss in the pol- 
icy had been made payable to Mrs. Murphy, but he thought ‘it 
would be all right, anyway.’” If there was any consent given to 
the additional incumbrance by Hyde, or a waiver of the condition 
relating thereto, it must be found in or predicated upon this testi- 
mony, as itis a fair synopsis of what the assured testified took place 
or was said at the interview between him and the agent. It seems 
to us there is no ground for sayiny that the agent gave even ver- 
bal consent to the additional incumbrance, and that to so hold 
would be a great perversion of the language used by him. In the 
first place it should be observed that the insured does not pretend 
he saw Hyde as to the additional incumbrance until a week or two 
after he gave the mortgage to his brother. Had he seen the agent 
before giving the mortgage, and informed him of what he wanted 
to do, and the agent had said to him he thought it would be all 
right anyway, but failed for some reason to indorse his consent in 
writing on the policy, a somewhat different question would be pre- 
sented. It might then be claimed with more show of reason that 
the insured was misled by the remark of the agent, and might well 
suppose that consent was given to the additional incumbrance. If 
express consent, or what was equivalent to it, had been given, it 
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would have bound the company, and operated as a waiver of the 
condition, under our decisions: Insurance Co. vs. Gallatin, 48 
Wis., 36; Hankins vs. Insurance Co., 70 Wis., 1; Kenier vs. Insur- 
ance Co., 74 Wis., 89; Lamberton vs. Insurance Co. (Minn.); Mor- 
rison vs. Insurance Co. (Tex.); Combs. vs. Insurance Co., 34 N. J. 
Eq., 403. This remark is made upon the assumption that the agent 
whose conduct is in question had authority to give consent to fur- 
ther incumbrances by indorsing the same on the policy. For the 
purpose of this case, we assume he had such authority; and the 
question is, does the evidence show that he gave such consent? 
We feel constrained to hold that it does not. It will be remem- 
bered that a forfeiture had already occurred, and the evidence of 
the waiver of this forfeiture ought to be reasonably clear and cer- 
tain. The proof of waiver is no stronger than it was in Engebret- 
son vs. Insurance Co., 58 Wis., 301; Knudson vs. Insurance Co., 
75 Wis., 198. In the Schomer Case (50 Wis., 575), the important 
question was whether Lawson was the agent of the insurance com- 
pany so as to bind it by his acts in consenting to the additional in- 
surance. There was really no room to doubt, upon the evidence, 
that he did so consent, but the question was, had he authority to 
represent the company in the matter? We do not recollect any 
case where the evidence of waiver was as weak and unsatisfactory 
as the one before us, where the company has been held liable. Our 
conclusion, therefore, is that it does not appear that the company, 
by any officer or agent, ever consented to the additional incum- 
brance. It is quite true that the jury, in answer to the sixth ques- 
tion submitted, found that Hyde did waive the condition in the 
policy against further incumbrance, by leading Garrett Cleary to 
believe that giving the $1,700 mortgage was not a breach of such 
condition of the policy; but this finding is not supported by the 
evidence in the case. The judgment should have been in favor of 
the garnishee, and that it be discharged from all liability in the 
action. The attorney of the garnishee has printed thirty or forty 
pages of the evidence in his brief, for which the clerk will not tax 
any costs. It was wholly unnecessary, and contrary to the rules of 
the court. The judgment of the circuit court is reversed, and the 
cause is remanded, with directions to give judgment in favor of the 
garnishee. Orton, J., took no part. 





Vankirk vs. Citizens’ Ins. Co. 


SUPREME COURT OF WISCONSIN. 


VANKIRK 
v8. 
CITIZENS’ INS. CO.,. or Prrrssureu.* 


Omission to state the existence of a mortgage in the absence of a written ap- 
plication, or any inquiry on the subject, will not vitiate the policy in the 
absence of fraud. 


As the existence of a mortgage is a fact material to the risk, proof of such 
materiality is unnecessary and its exclusion not error. 


A fee simple title in mortgaged property is sole and unconditional 
ownership. 


Denial of liability and refusal to pay is waiver of proof of loss. 
Evidence of insured as to intentional concealmentis competent. 


Ep. F. Carpenter, for Appellant. 
J. W. Bares and Dunwippit & Goxprn, for Respondent. 


Lyon, J. (after stating the facts which sufficiently appear in the 
syllabus.) 

On the trial the defendant demurred, ore tenus, to the 
complaint, alleging that it failed to state a cause of action. The 
ground of the demurrer was that there is no allegation in the com- 
plaint that Collier was the owner of the insured property when the 
policy wasissued or when the loss occured. This is a mistake of 
fact. The complaint alleges that the barn was Collier’s property 
when the policy was issued, and that he was the owner thereof 
when the same was burned. 

II. It is maintained on behalf of the company that a fact material 
to the risk, to wit, the existence of the mortgage upon the insured 
property, was concealed from the company by Collier, and hence 
that the policy is void. Collier not having been questioned con- 
cerning incumbrances on the property, and it having been found 
by the court on sufficient evidence that he did not intentionally or 
fraudulently suppress the fact, it must be held on the authority of 
Alkan vs. Insurance Co. (53 Wis., 136), that his failure to disclose 
the existence of the mortgage does not invalidate the policy. The 
rule there adopted, and which is applicable here, is thus stated 
in Wood on Insurance, 388: ‘When no inquiries are made, the in- 
tention of the assured becomes material, and to avoid the policy it 
must be found not only that the matter was material, but also that 
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it was intentionally and fraudulently concealed.” The existence of 
the mortgage was a fact material to the risk, and no proof of its 
materiality was necessary. Hence it was not error to exclude such 
proof, which the circuit court did. Such proof would have been 
inconsequential. 

III. The court found that, notwithstanding the mortgage, Collier 
was the owner in fee-simple absolute of the premises on which the 
insured building was erected. This is equivalent to holding, in 
the language of the policy, that he was the unconditional and 
sole owner thereof. This ruling is sustained by the decision of 
this court in Johnannes vs. Fire Office (70 Wis., 196), in which case 
we adopted the doctrine of Dolliver vs. Insurance Co. (128 Mass., 
315), which is precisely in point. We conclude that neither breach 
of the policy is well assigned. 

IV. The point is made that the proofs of loss failed to comply 
with the requirements of policy in that behalf. No such proofs 
were required. The undisputed evidence is that the company 
denied its liability on the policy, and refused to pay the loss before 
the time expired for making such proofs. This is an effectual 
waiver of the proofs: King vs. Insurance Co., 58 Wis., 508; 
Harriman vs. Insurance Co., 49 Wis., 72; McBride vs. Insurance 
Co., 30 Wis., 562; Parker vs. Insurance Co., 34 Wis., 363. 

V. On the trial the court allowed Collier to testify whether or 
not he intentionally concealed from the agent of the company the 
existence of the mortgage. Error is assigned on this ruling. The 
testimony was competent: See Wilson vs. Noonan, 35 Wis., 355, 
and other cases cited in the brief of counsel for plaintiff. The 
record discloses no material error. The judgment of the circuit 
court must therefore be affirmed. 


SUPREME COURT OF DAKOTA. 


LYON 
v8. 


INSURANCE CoO. or Daxkorta.* 


Insurance was solicited by insurance agents on a hotel in Florida. The owner 
authorized the agents to select the companies, and informed them of the 
incumbrances. He received the policy from the agents and paid them 
the premiums. The policy provided that if the incumbrance was not 
stated in the application nor indorsed on the policy it should be void. 


ee ee ee 2 ee 
* Decision rendered, February Term, 1888 The facts of this case sufficiently appear in th 
syliabus.—Ep. Ins. L. J. 
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Neither the application, which was prepared by the agent, nor the policy, 
mentioned the incumbrances. 


Held, That the incumbrances were waived by the agents. who were authorized 
to make such waiver irrespective of a Florida statute making any party 
transmitting policies or premiums the agent of the company. 


Bamey & Davis, for Appellant. 
Covenran & McMarrtiy, for Respondent. 
Perr Curiam. 

The judgment of the lower court is affirmed upon the ground 
that Webb & Nicholas were such agents of the defendant as to 
have the power to waive the matter of incumbrances, which were 
known to them at the time of negotiating and accepting the risk 
for the company, irrespective of the Florida statute offered in 
evidence. All of the justices concur. 


a re 


SUPREME COURT OF PENNSYLVANIA. 


BECKER 
vs. 
BERLIN BENEFIT SOCIETY.* 


A benevolent society cannot by a subsequent by-law reduce weekly benefits 
which are already owing and being paid to a member. 
N. M. Wanner and E. W. Spanater, fur Appellant. 
H. H. McCiunz and Geo. B. Cotz, for Appellee. 
Per Cortam. 

We think the learned judge below took the correct view of this 
case. Briefly stated, it is as follows: Some time after the defend- 
ant society became liable to the plaintiff for dues at the rate of 
$2.50 per week, and after it had paid them for more than one year, 
it proceeded to amend its by-laws so as to reduce the amounts of 
benefits. This was certainly an easy mode of relieving the society 
from an obligation, and, if successful, will doubtless be followed by 
other similar associations. The difficulty in the way of this con- 
venient mode of paying debts is that it is repudiation pure and 
simple. The argument that the plaintiff, being a member of the 
society, is bound by the by-law, does not meet the difficulty. It 
may be a good by-law as to future cases, but at the time it was 
passed the plaintiff was something more than a member. He was 
a creditor whose rights had previously attached, and those rights 
cannot be swept away by such a scheme as this by-law. 

Judgment affirmed. 


*Decision rendered, October 5, 1891. 





Supreme Court cf North Dakota. 


SUPREME COURT OF NORTH DAKOTA. 


ST. PAUL FIRE & MARINE INS. CO. 
v8. 
UPTON.* 


Mortgage clause in insurance policy construed, and held to embody the prom- 
ise of the mortgagee to pay insurance premium in case of the failure of 


the morgagor to pay it. 

Ws. A. Scorr, for Appellant. 

Banas & Fisk, for Respondent. 

Cortiss, C. J. 

This appeal presents the sufficiency of the complaint, the court 
sustaining it on demurrer. There are three causes of action, but, 
so far as the question to be considered is concerned, they do not 
differ. Each cause of action is an alleged indebtedness for an in- 
surance premium. The policy was in favor of the owner of the 
property insured. The defendant is sought to be charged with a 
liability for the premium due thereon by virtue of a mortgage 
clause attached to and made a part of the policy. The construction 
of this clause determines the question of the liability of the de- 
fendant, the mortgagee, to whom the policy, with this clause form- 
ing a part of it, was delivered, and by whom it was accepted. That 
clause provides as follows :— 

Loss, if any, payable to Hiram D. Upton, mortgagee, or his assigns, as 
hereinafter provided; it being understood and agreed that this insurance, as 
to the interest of the mortgagee only therein, shall neither be invalidated by 
any act or neglect of the mortgagor or owner of the property insured, nor by 
the vacancy of the premises, nor by the occupation of the premises for pur- 
poses more hazardous than are permitted by the terms of this policy: provided 
that, in case the mortgagor or owner neglects or refuses to pay any premium 
due under this policy, then, on demand, the mortgagee shall pay the same: 
provided, also, that the mortgagee shall notify this company of any change 
of ownership or increase of hazard which shall come to his knowledge, and 
shall have permission for such change of ownership or increase of hazard duly 
indorsed on this policy: and provided, further, that every increase of hazard 
not permitted by the policy to the mortgagor or owner shall be paid for by 
the mortgagee on reasonable demand, and after demand made by the com- 
pany upon and refusal by the mortgagor or owner to pay according to the 
established schedule of rates. 

Does the clause contain an express promise on the part of the 
defendant, the mortgagee, to pay the premium in case of the de- 
a a rn ce hah Ee eae I he 


* Decision rendered, November 12, 1891. Syilabus by the Court. 
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fault of the mortgagor? It is insisted that it merely prescribes a 
condition, on the performance of which the mortgagee may entitle 
himself to the benefits of this clause. But why should this agree- 
ment be so construed as to give the mortgagee the option to avail 
himself of its provisions while the insurance company are to have 
no choice? If this was the intention of the parties, why did not 
the proviso read as follows: “Provided, that the mortgagee, in 
case of the default of the mortgagor, shall have paid the premium 
at the time he claims the benefit of this clause.” This would have 
left in him an option. But the clause, as it does read, is an abso- 
lute engagement to pay the money on the default of the mort- 
gagor,—‘ then, on demand, the mortgagee shall pay the same.” 
The clause provides that no neglect or act of the mortgagor, nor 
shall the vacancy of the premises, invalidate the policy. If defend- 
ant’s contention is sound, this provision would be nugatory, if the 
mortgagor should pay the premium on time; for it is only in case 
of the mortgagor’s default that the mortgagee can perform this 
condition of payment, and defendant insists that it is only on per- 
formance of such condition by him that he can have any rights 
under the mortgage clause. This construction would destroy its 
effect in many cases. It would often deprive the mortgagee of any 
benefit from the provision that he should not be prejudiced by any 
act or neglect of the mortgagor, nor by reason of the vacancy, ete., 
of the premises. The maxim, ut res magis valeat quam pereat, is 
asafe guide. The mortgage clause gave the mortgagee immunity 
from certain forfeitures resulting under the policy from the mort- 
gagor’s acts or omissions, and the mortgagee in terms agreed to 
pay for this immunity the premium in case of the mortgagor’s de- 
fault. This is the clear import of the agreement. The court below 
sustained the complaint. and its judgment is therefore affirmed. 
All concur. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current information and are not 
intended as digests, nor for citation. 


Warver By Locat AGENT. 


The case of Hankins vs. Rockford Ins. Co., decided by the Wis- 
consin Supreme Court in November, 1887, and reported in 70 Wis., 
4, was, through some oversight, omitted from this journal at the 
time. It contains an important decision relative to the powers of 
the lucal agent, and has been frequently cited since as a precedent. 
The policy which was in the possession of insured stipulated 
against incumbrance without consent, and that no waiver should 
be effectual except through the consent of the secretary in writing. 
Application was made to the local agent for permission to mortgage 
the premises. The agent replied: “It’s all right. Go ahead and 
make out the contract.” This was held to be no waiver, and the 
incumbrance was held to defeat the policy. 


TransFeR OF TITLE BETWEEN HusBanp AND WIreE IN Case or Home- 
STEAD. 

Under a statute of Illinois the householder to the extent of $1,000 
in value has a homestead estate embracing his entire interest, no 
conveyance of which shall be valid unless in writing, and joined in 
by the husband or wife of the householder, unless possession is 
abandoned or given pursuant to the conveyance. In Kitterlin vs. 
Milwaukee Mechanics’ Mutual Ins. Co., the Supreme Court of Illinois 
decided on November 5, 1890, that the deed of a husband to the 
wife, in which she did not join, where the estate was of less value 
than $1,000, was invalid. It included the entire homestead interest 
and there was no abandonment or surrender of possession as 
required. Such a deed was, therefore, not a change of title within 
the meaning of an insurance policy. 
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SUPREME COURT OF THE UNITED STATES. 


FIRE INSURANCE ASS’N, LimirTep, 
v8. 


WICKHAM Et AL.* 


A vessel scuttled to extinguish a fire was afterwards raised. An adjustment 
was agreed on which provided that it related only to the fire damage and 
did not apply to any question concerning the saving of the boat and 
cargo. Proofs of loss were made for the adjusted sum, accompanied by a 
statement that further claim would be made for cost of raising. A paper 
was signed by both parties, reciting the adjustment of the fire damage 
for such sum payable on presentation of the policies. The claims were 
paid before maturity, and receipts in full given, reciting that the policies 
were thereby surrendered and canceled and all claims thereunder waived. 


Held, That parol evidence was admissible to show that the settlement related 
only to the damage of the vessel: that the settlement before maturity was 
not intended as a release from further claims ; and that the receipts were 
intended only as a cancellation of liability for future losses, under the 
cancellation clause. 


This case was brought before the court upon a certificate of 
division of opinion between the circuit and district judges. The 
action was begun in November, 1884, upon two policies of fire in- 
surance written by the Fire Insurance Association, defendant, upon 
the propeller St. Paul, of which defendants in error were owners, 
one of such policies being for $3,500, and the other for $1,500. On 
the same day actions were begun against six other insurance com- 
panies upon their policies on the same vessel, and an order was 
subsequently made that all the actions so commenced should abide 
the event and tinal determination of the one which the plaintiffs 
should elect to try. The following facts appeared upon the trial: 
In 1883 the plaintiffs, who were the owners of the propeller St. 
Paul, engaged in navigating the Great Lakes, obtained upon her 
fire insurance policies in ten companies, to the amount of $40 000. 
Plaintiffs also had $45,000 of insurance by marine policies on the 
same vessel at the same time. In all of these policies save one, 
it was provided that, in case of loss by fire, the loss should be 
payable in sixty days after proofs of loss had been filed with the 
company. On November 10, 1883, while on a voyage from the 
lower lakes to Lake Superior, a fire broke out in the hold of the 
vessel, and to save her and her cargo she was scuttled and sunk, 
and the fire thus extinguished. She was subsequently raised, and 
brought to Detroit for repairs, where she arrived on the 19th of 





* Decision rendered, November 16, 1891, 
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November, and immediately began to discharge her cargo. A few 
days thereafter, and while her cargo was being unloaded, another 
fire broke out in her hold, and she was again sunk for the purpose 
of saving her, and was afterwards raised at considerable expense. 
On the 15th of December a written agreement was entered into 
between the plaintiffs and the adjusting agents of the several in- 
surance companies for the purpose of appraising the amount of 
loss caused by these fires, with a stipulation that the agreement 
should be “of binding effect only as far as regards the actual cash 
value of or damage to such property covered by policies of said 
companies issued at their various agencies.” It was further added 
that “the property on which loss or damage is to be estimated and 
appraised is the hull of the propeller St. Paul, including the tackle, 
awnings, furniture, engine, and boiler connections, and appurte- 
nances thereto belonging;” with a further memorandum, following 
the signature of Wickham, but preceding those of the insurance 
companies, that “this agreement does not apply to or cover any 
question that may arise for saving boat and cargo.” The adjust- 
ment under this agreement of the direct loss by fire was com- 
pleted December 26th, and formal proofs of loss were also sent to 
the several insurance companies in New York, and were received 
in due course of mail. The amount of the loss, according to the 
report of the appraisers, exclusive of the expense of raising and 
saving the vessel and cargo thus adjusted, aggregated $15,364.78, 
and the amount proportioned to the plaintiffs in error was $1,920.60. 
The adjusting agent, in sending proof of loss to the companies, 
accompanied the same with the following letter to each of such 
companies :— 
BUFFALO, January 12, 1884. 
GENTLEMEN:—I inclose herewith proofs, John W. Wickham, Jr., managing 
owner, for loss and damage prop. St. Paul, which I trust will be found 
satisfactory:— 
The claim as made covers only the loss and damage by fire and 
water, as per agreement, on the tackle, awnings, apparel, fur- 
RO OTs nica Ain ancpeienek dee kines kexc ceawans Maven tons $1,735 08 
And the appraisers’ award on hull, engines, machinery, etc., of.... 13,629 70 
Aggregating in all $15,364 78 
The assured will make further claims for expenses of raising the propeller, 
and is now preparing the statement of such expenses to submit with his 
subsequent claim Yours truly, W. D. ALLEN, Adjuster. 
At the trial it was admitted that the cost of raising and saving 
the vessel was also upwards of $15,000. The plaintiffs admitted 
that they had been paid the cost of repairing the vessel, as set forth 
in the proofs of loss prepared and forwarded to the companies, but 
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claimed that they had not been paid any part of the cost of raising 
and saving the vessel; that before the commencement of this suit 
they demanded payment thereof, which was refused, the insurers 
denying liability therefor; and that the same remained unpaid. 

The defendant claimed that the payment of the cost of repairs 
was made by way of accord and satisfaction of the plaintiffs’ entire 
claim, and offered in evidence the following receipts :— 
$1,344.42. January 19, 1884. 

Received from the Fire Insurance Association of London, England, thirteen 
hundred and forty-four 42-100 dollars, it being in full of all claims and de- 
mands for loss or damage by fire which occurred on the 10th and 24th days of 
November, 1883, to property insured by policy No. 180,617. Buffalo, New 
York, agency, and in consideration of said payment said policy is hereby 
canceled and surrendered to said company, and all further claims by virtue 
of said policy forever waived. JOHN W. WICKHAM, Jr. 

[Signed] Managing Owner. 
W. B. Comstock. 
Per WICKHAM, Jr. 

There was also a receipt indorsed upon the policy No, 180,617, 
as follows:— ; 

January 19, 1284. 

In consideration of four 47-100 dollars return premium, the receipt of which 
is hereby acknowledged, this policy is canceled and surrendered to the Fire 
Insurance Association, Limited, of England. JOHN W. WICKHAM, Jr., 

[Signed] Managing Owner. 
W. B. Comstock. 
Per WICKHAM, Jr, 

A similar receipt for $576.18 was given by the plaintiffs to the 
defendant, in form precisely like the first (except as to the number 
of the policy and the amount), on account of the second policy 
issued by the association. Similar receipts, all of the same date, 
except two, which were a few days later, were given to the other 
companies concerned, all of which were put in evidence by the de- 
fendant. The receipt to the Mechanics’ Fire Insurance Company 
was expressed to be “in full satisfaction of all claims and demands 
upon said company for loss and damage by fire,” etec.; and “in 
consideration thereof said company is hereby discharged forever 
from all further claims by reason of said fire, loss, and damage, and 
said policy of insurance is hereby assigned, with all claim there- 
under, to said compuny, and said policy is hereby canceled in full, 
and surrendered to said company.” The receipt to the London 
and Liverpool and Globe Insurance Company was for a sight draft, 
“which, when paid, will be in full compromise and payment of all 
claims and demands upon said company for loss and damage by 
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fire,” etc. The receipts to the other companies did not differ mate- 
rially from those given to the defendant company. 

The defendant also put in evidence the following paper, signed 
by the plaintiffs, marked “ Exhibit QQ:” 

NEw YORK, January 19th, 1884. 

This is to certify that the loss and damage by fire which occurred on the 
23d day of November, 1883, to the steamer St. Paul, is this day adjusted for 
the sum of fifteen thousand three hundred and sixty-four and 78-100 dollars, 
($15,364.78,) payable without discount upon presentation of the policies to 
the several companies interested by the assured, and apportioned among the 
several companies as follows, viz.:— 


Insures. Pays. 
Continental, of New York $7,500.00 $2,880 90 
London and Liverpool and Globe 6,000 00 2,304 70—Paid. 
Fire Insurance Association 3,500 00 1,344 42—Paid. 
Queen, of England 7,000 00 2,668 84—Paid. 
Fire Insurance Association, 2d policy. 1,500 00 576 18—Paid. 
Security, of New Haven 5 960 30—Will remit. 
Exchange, of New York 5 960 30—Paid 1, 19, ’84. 
Mechanics’, of New York 5 960 30—Paid 1, 19, ’84. 
German, of Pa 960 30—Will remit. 
Prescott Insurance Co 960 30—Remitted. 
Greenwich, of New York 768 24—Paid 1, 19, ’84. 


$40,090 00 $15,344 78 


[Signed] JOHN W. WICKHAM, Jr., 

JOHN K. OAKLEY, Managing Owner. 

J. H. WELLMAN, W. B. Comstock. 

Committee. Per JOHN W. WICKHAM, Jr. 

The defendant having rested, the plaintiffs, in rebuttal, offered 
evidence tending to show that in January, 1884, Wickham went to 
New York, and that on the 18th of January a meeting of the com- 
panies interested in the loss was held at the board rooms in New 
York, at which meeting Messrs. Wellman and Oakley were appointed 
a committee to confer with the plaintiffs in regard to such loss. Of 
this meeting Wickham had no notice, and was not present. That 
on the following day Wickham met Wellman and Oakley, and was 
notified by them that they were appointed as such committee, and 
that the companies were ready and willing to pay the expenses of 
making the repairs occasioned by the fire, as set forth in proofs of 
loss hereinbefore mentioned. 

That Wickham called attention to the claim for raising and 
saving the vessel, stating that he expected to get a contribution to 
such expense from the owners of the cargo of the vessel upon a 
general average, and for the sake of settlement offered to share the 
balance of such expense with the fire insurers in the proportion 
that the uninsured interest in the steamer bore to the amount 
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insured. ‘That the committee replied that the companies were not 
liable for such expense, ard that they had no authority whatever 
to consider the claim for raising and saving the steamer, and there- 
upon gave to Wickham the following paper, marked “Exhibit PP,” 
stating to him that the same was a record of the proceedings of the 
meeting at which they were appointed such committee, and that 
their authority was limited by the terms of the resolution adopted 
at such meeting and set forth in said exhibit, and that they could 
not go beyond it, or consider this claim for raising and saving the 
vessel, even if they were disposed to do so. 

The paper referred to is as follows:— 

Exhibit PP. 
Board Rooms, January 18, 1884. 
Meeting of the companies interested in loss of propeller St. Paul. Present:— 


Continental $7,500 00 
Fire Insurance Association 5,000 00 


a 


ROOT. < naca cnt cn ie cece ccceccceccadsenccesd « asin oa stelee aman, |) 
Exchange 2,500 00 
Mechanics’, New York 
POC WIOINs ccunc dus cduscven cosakecdduas bien Useausdetawcrssaesaue 

$26,500 00 

Organized by Mr. Wellman, chairman. 

Communication from John M. Murray, adjuster, at Detroit, in relation to 
expenses incurred in saving propeller St. Paul. 

On motion, duly seconded— 

That the request of the assured to help him out is not granted, but the 
companies are recommended to pay the amount of claim as set forth in the 
proofs of loss. Carried. 

Meeting adjourned. [Signed] G. W. MONTGOMERY. 

On motion, the action of the meeting be referred to a committee of two for 
the purpose of conference with the owner. Carried. 

Chair appointed Mr. Oakley and Mr. Wellman. 

A part of this paper was in the handwriting of Wellman. 

Plaintiff offered evidence tending to show that the committee 
further stated that the companies were satisfied with the adjust- 
ment and proofs of loss, and were ready and willing to pay the cost 
of making the repairs to the steamer, necessitated directly by the 
fire, without discount, and would waive any rights they might have 
under the policies making the loss payable in sixty days from the 
time the proofs were furnished. The plaintiffs were never re- 
quested to compromise or release their claim for the expense of 
raising and saving the vessel, nor was the release or compromise 
of such claim spoken of except by Wickham when he offered to 
settle, as herein before stated, which offer was declined by the com- 
mittee, as above stated, upon the ground that they had no authority 
to consider the matter. 
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Plaintiffs also offered evidence to show that, at such interview, 
Mr. Oakley, in behalf of the Mechanics’ Insurance Company, gave 
to Wickham a check for the amount of the loss adjusted as afore- 
said against the company, being $960.30, and Wickham then signed 
the aforesaid receipt for that amount, to the company; and, after 
the receipts were signed and delivered, the paper (Exhibit QQ) was 
prepared under the direction of Oakley, and given to Wickham to 
exhibit to the representatives of other companies to show the 
amount of the adjusted loss which had been apportioned against 
the companies respectively. 

The defendant objected to the introduction of this parol testi- 
mony as tending to contradict the receipts and drafts given in evi- 
dence and the certificate of January 19th (Exhibit QQ), showing 
apportionment of the loss to be paid by the several companies, 
upon the ground that such evidence was not admissible in the 
absence of fraud, misrepresentation, and mistake. These objec- 
tions were overruled by the presiding judge, and the evidence was 
received and submitted to the jury. 

Upon the question of the admissibility of this testimony, how- 
ever, there was a difference of opinion between the circuit and the 
district judges; and the following question was certified for the 
opinion ofthiscourt: “On the facts stated in the foregoing record, 
was the parol testimony offered in evidence by the plaintiffs ad- 
missible to vary and contradict the certificate of January 19th, 
(Exhibit QQ), and the receipts and drafts hereinbefore set forth?” 

This testimony having been introduced, the defendant offered 
evidence tending to contradict the same, and to show that the 
whole matter arising out of the loss was intended to be compro- 
mised and settled by what took place between the parties at the 
meeting in New York. There was no evidence that the agreement 
(Exhibit QQ), or the receipts and discharges executed by the plaint- 
iffs, were obtained by any fraud or misrepresentation of the de- 
fendants or their agents. The amount thus paid to the plaintiffs 
upon the settlement in New York was the exact amount claimed in 
the proofs of loss, but it was paid about fifty-five days before the 
same was due and payable, as by the terms of all the policies, suve 
one, the amount of the loss was not payable until sixty days after 
the proofs of the loss were furnished to the insurance companies, 
and this was not earlier than January 14th. In the charge to the 
jury, the court instructed them that this payment before the 
amount became due was a good consideration for the settlement 
and discharge of the whole claim, if such settlement were actually 
made, and if it was so understood and agreed by the parties. The 
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defendant claimed that the certificate and apportionment of Janu- 
ary 19th, together with the receipts and drafts, as a matter of law, 
showed a full settlement of the entire claim, and an accord and 
satisfaction thereof. The plaintiffs claimed that the settlement 
related solely to the loss covered by the proofs of loss, and was not 
intended to, and did not, embrace the claim for raising the vessel 
and cargo, and saving the same. The question what the parties 
intended by said settlement was submitted to the jury under the 
charge of the court, and upon such parol testimony and papers a 
verdict was rendered for the plaintiffs for the sum of $2,297.65, and 
a judgment for this amount was accordingly entered. .A second 
question was certified, as to whether the defendant was entitled to 
a verdict under the facts in said record therein set forth; but, upon 
a motion to dismiss, this court held the question to have been im- 
proper: 128 U.S., 426. 


C. I. Waker, for Plaintiff in Evrvr. 
F. H. Canrietp and Jos. H. Cuoarte, for Defendants in Error. 


Brown, J. (after stating the facts as above.) 

As we held in this case, on the motion to dismiss (Association vs. 
Wickham, 128 U. S., 426), that the second question was improperly 
certified, and could not be answered, the only question now pre- 
sented for decision is the first, namely: “On the facts stated in 
the foregoing record, was the parol testimony offered in evidence 
by the plaintiffs admissible to vary and contradict the certificate of 
January 19th (Exhibit QQ), and the receipts and drafts hereinbefore 
set forth?” 

We have no disposition to overrule or qualify in any way the 
general and familiar doctrine enforced by this court in repeated 
decisions, from the case of Hunt vs. Rousmanier’s Adm’rs (8 Wheat., 
174; decided in 1823), to that of Seitz vs. Refrigerating Mach. Co. 
(decided at the present term), that parol testimony is not admissi- 
ble to vary, contradict, add to, or qualify the terms of a written 
instrument. . The rule, however, is subject to numerous qualifica- 
tions, as well established as the general principle itself, among 
which are that such testimony is admissible to show the circum- 
stances under which the instrument was executed, or that it was, 
in fact, without consideration. 

It was not seriously contended in this case that the defendant 
was not legally liable upon its policies for the expenses, clearly 
incidental to the fire, of raising and saving the vessel, as well as 
for the direct injury to the vessel in consequence of the fire, and if 
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the plaintiffs were induced to settle their claims for one-half the 
amount that was due to them, and there was no consideration for 
the relinquishment of the other half, this suit will lie for the recoy- 
ery of the amount. The rule is well established that where the 
facts show clearly a certain sum to be due from one person to an- 
other, a release of the entire sum upon paym nt of a part is with- 
out consideration, and the creditor may still sue and recover the 
residue. If there be a bona fide dispute as to the amount due, 
such dispute may be the subject of a compromise and payment of 
a certain sum as a satisfaction of the entire claim; but where the 
larger sum is admitted to be due, or the circumstances of the case, 
show that there was no good reason to doubt that it was due, the 
release of the whole upon the payment of part will not be con- 
sidered as a compromise, but will be treated as without considera- 
tion and void. As was said by Chief Justice Waite in U. S. vs. 
Bostwick (94 U. S., 53, 67): “‘ Payment by a debtor of a part of his 
debt is not a satisfaction of the whole, except it be made and 
accepted upon some new consideration;” although it was subse- 
quently held in Baird vs. U. 8. (96 U. S., 480), that if the debt be 
unliquidated, and the amount uncertain, this rule does not apply. 
“Tn such cases the question is whether the payment was, in fact, 
made and accepted in satisfaction.” The authorities upon this 
point are numerous and decisive: Pinnell’s Case, 5 Coke, 117; 
Fitch vs. Sutton, 5 East, 230; Harriman vs. Harriman, 12 Gray, 
343; Redfield vs. Insurance Co., 56 N. Y., 354; Ryan vs. Ward, 48 
N. Y., 204; Bridge Co. vs. Murphy, 13 Kan., 35; White vs. Jordan, 
27 Me., 370; Bailey vs. Day, 26 Me., 88; Weber vs. Couch, 134 
Mass., 26; Foakes vs. Beer, L. R., 9 App. Cas., 605. 

In this case there were two distinct and separate claims of simi- 
lar amount, namely, $15,364.78, one of which was for the direct 
loss and damage to the property insured by the fire, and the other 
was for the incidental cost of raising the propeller and her cargo. 
The plaintiffs assumed, upon the face of the receipts, to settle with 
the defendant for both of these claims by the payment of the exact 
amount of one of them. In other words, they assumed to settle for 
a moiety of her entire claim—a claim the legality and justness of 
which was so far beyond dispute that it could hardly fail to be 
recognized by the agents of the insurance companies who were 
present at the meeting in New York. That they intended and sup- 
posed they were making a settlement of the plaintiffs’ entire claim 
against them is probably true. But aside from the parol testimony 
given by Wickham of the conversation at the meeting, the admissi- 
bility of which is the question in dispute, there was some evidence 
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tending to show that the plaintiff, Wickham, may have supposed 
that he was settling only for the direct loss by the fire in the agree- 
ment for the survey or appraisement of the damages signed by 
both parties, which provided that it should not “apply to or cover 
any question that may arise for saving boat and cargo.” There 
were also other circumstances tending to show that the agents of 
the companies might have known that Wickham supposed he was 
settling only for the direct loss: First, in the letter of Allen, the 
adjuster, who, in transmitting proofs of loss to the various com- 
panies, stated that “the assured will make further claims for 
expenses of raising the propeller, and is now preparing the state- 
ment of such expenses to submit with his subsequent claim,” and, 
secondly, in the memorandum of the meeting of the companies, 
January 18th (Exhibit PP.) in which, after reading a communica- 
tion from an adjuster at Detroit in relation to the salvage expenses, 
a motion was carried “that the request of the assured to help him 
out is not granted, but the companies are recommended to pay the 
amount of claim as set forth in the proofs of loss.” These items of 
testimony are inconsistent with the idea that the agents of the 
companies did not know of the further claim, and are also pertinent 
upon the question whether Wickham understood that he was set- 
tling that claim. 

1. But assuming that the receipts upon their face show a com- 
plete settlement of the entire claim for one-half the total amount, 
what was the consideration for the release of the other half? The 
only one that is put forward for that purpose is that payment was 
made five days after proofs of loss were furnished, or fifty-five days 
before anything was actually due by the terms of the policy. 
That prepayment of part of a claim may be a good consideration 
for the release of the residue is not disputed ; but it is subject to 
the qualification that nothing can be treated as aconsideration that 
is not intended as such by the parties. Thus in Philpot vs. Grun- 
inger (14 Wall., 570, 577), it isstated that “ nothing is consideration 
that is not regarded as such by both parties.” To constitute a 
valid agreement there must be a meeting of minds upon every 
feature and element of such agreement, of which the consideration 
isone. The mere presence of some incident to a contract which 
might, under certain circumstances, be upheld as a consideration 
for a promise, does not necessarily make it the consideration for 
the promise in that contract. To give it that effect, it must have 
been offered by one party, and accepted by the other, as one ele- 
ment of the contract. In Kirkpatrick vs. Muirhead (16 Pa. St., 117), 
it was said that “ consideration, like every other part of a contract, 
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must be the result of agreement. The parties must understand 
and be influenced to the particular action by something of value 
or convenience, and inconvenience recognized by all of them as the 
moving cause. That which is a mere fortuitous result, following 
accidentally from an arrangement, but in no degree prompting the 
actors to it, is not to be esteemed alegal consideration.” See, also, 
1 Add. Cont., 15; Ellis vs. Clark, 110 Mass., 389. Now, evidence 
of what took place at the meeting, if admissible for no other pur- 
pose, was competent as bearing upon the question whether the pre- 
payment was mentioned or treated as an inducement or considera- 
tion for the release of the residue of the claim. It certainly was 
not so stated in the defendant’s plea, which set forth that the 
defendant “paid to said plaintiffs a valuable consideration, to wit, 
the sum of $1,920.60, in full accord and satisfaction,” etc., “for 
losses and damages by fire, at the several times in said plaintiffs’ 
declaration set forth, * * * which valuable consideration or 
sum of money, so paid as aforesaid, was then and there accepted 
and received by said plaintiffs of and from said defendant in full 
payment, satisfaction, release, and discharge of the said two policies 
of insurance, * * * and, in consideration of said money so 
paid and received as aforesaid, said plaintiffs then and there 
released in writing the said defendant,” etc. There is no mention 
here of the prepayment of this sum as a consideration for the release 
of the residue. The oral testimony upon this point was conflicting ; 
the plaintiffs swearing that the committee stated that the com- 
panies were ready and willing to pay the cost of making repairs, 
and would waive any right they might have under the clause making 
the loss payable in sixty days from the time the proofs were 
furnished. There is no doubt that this right to delay payment was 
a stipulation which the insurer could waive, at his option (Insur- 
ance Co. vs. Norton, 96 U. S., 234, 240); and if, as the plaintifis 
stated, the insurance companies did exercise this option, and agree 
to waive their right to the 60 days, the prepayment cannot be 
regarded as a consideration to support the alleged compromise. 
It is a familiar doctrine that. parol evidence is competent to show 
a want of consideration: 1 Greenl. Ev., §§ 284, 304. 

The court charged the jury upon this point that the payment of 
the policy 55 days in advance of the time when the same would 
become due, without discount for interest, was by itself a sufficient 
consideration for waiving the plaintiffs’ further claim in the poli- 
cies, if it was understood as such. 

The question was a proper one for the jury to pass upon, 
the charge was sufficiently favorable to the defendant, and their 
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conclusion, whether correct or not, cannot be the subject of 
review here. 

2. Aside from this, however, the circumstances attending the 
execution of a receipt in full of all demands may be given in evi- 
dence to show that by mistake it was made to express more than 
intended, and that the creditor had, in fact, claims that were not 
included. Thus in Simons vs. Johnson (3 Barn. & Adol., 175), 
which was an action of covenant, defendant pleaded a release, 
which recited that various disputes were existing between the par- 
ties, and that actions had been brought against each other which 
were still pending; but that it had been agreed between them 
that, in order to put an end thereto, the defendant should pay the 
plaintiff £150, and that each should release the other from all 
actions, causes of action, and claims brought by him, or which he 
had against the other, and the instrument then proceeded to 
release all claims, demands, and actions whatsoever. It was held 
that parol evidence was admissible to show that the claim upon the 
covenant was not intended to be included in the release, Littledale, 
J., saying: “There can be no doubt that the matter contemplated 
in this release was the actions there referred to, and parol evidence 
was admissible to show that the subject-matter of the present 
action was not involved in them.” Other cases to the same effect 
are: Lawrence vs. Navigation Co., 4 Wash. C. C., 562; Payler vs. 
Homersham, 4 Maule & S., 423; Jackson vs. Stackhouse, 1 Cow., 
122; Grumley vs. Webb, 44 Mo., 444; Price vs. Treat, 29 Neb., 536: 
Railroad Co. vs. Davis, 35 Kan., 464. 

The appraisement, the letter of Allen transmitting the proofs of 
loss, and the memorandum of the meeting of the underwriters’ 
agents are all corroborative of the testimony of the plaintiffs that 
the committee replied to Wickham, when he asked them for a con- 
tribution for the expenses of raising and saving the vessel; that the 
companies were not liable for such expenses; and that they had no 
authority whatever for considering the claim for raising and saving 
the steamer. If this be true, it requires no argument to show 
that the claim for salvage service was not intended to be included 
in the receipts. 

There is no doubt that, when a receipt also embodies a contract, 
the rule applicable to contracts obtains, and parol evidence is inad- 
missible to vary or contradict it. But the only clause in these 
receipts which can possibly be claimed to partake of the nature of 
a contract is that providing for a cancellation and surrender of the 
policy. There was a similar provision indorsed on the policies. 
These, however, were inserted in pursuance of a clause in the 
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policy to the effect that the insurance might be terminated at any 
time, at the option of the company, upon giving notice to the 
insured; and that in such case he should be entitled to claim a 
ratable proportion of the premium for the unexpired term for 
which the policy was to run. The court instructed the jury cor- 
rectly upon this point, that, if they found that the policies were 
surrendered in consideration of the unearned premiums stated in 
the receipts, indorsed on the policies, the surrender was no defense; 
and, while it had a tendency to show the plaintiffs’ relinquishment 
of all their rights under the policy, it was not conclusive, if the 
jury found that it was made in consideration of the unearned 
premiums. 

There was nothing in the nature of a contract on plaintiffs’ part 
in the certificate of settlement (Exhibit QQ.); it was a mere admis- 
sion that the loss and damage by fire had been adjusted at a cer- 
tain sum, and should be construed in connection with the submis- 
sion of December 15th, which showed that it did not apply to any 
question that might arise for saving boat and cargo. 

The question certified should therefore be answered in the 
affirmative, and as this was the opinion of the presiding judge, and 
the case was submitted to the jury upon that theory, the judgment 
of the court below will be affirmed. 

Mr. Justice Bradley and Mr. Justice Gray did not hear the 
argument nor take part in the decision of this case. 


SUPREME COURT OF THE UNITED STATES. 


HOME BENEFIT ASSOCIATION 
v8. 
SARGENT.* : 


A statement of an officer of the company to plaintiff that if it depended on 
him the loss should be paid, brought out by cross examination, is compe- 
tent evidence in this case. 


The insured was found dead from a pistol wound under circumstances indi- 
cating suicide. To the question in the proofs of death whether it was 
caused by his own hand, the answer was, ‘‘See statement of coroner’s 
physician.” In that statement, as to cause of death, the answer was, 
‘*Shock from penetrating pistol shot; wound of head, mental aberration 
superinduced by chronic headache.” The physician further stated in 
answer, as to whether death was caused by his own hand, that, except 
as above, he could only answer further from the history, that the mental 
condition was probably caused by chronic meningitis or tumor of brain. 


* Decision rendered, January 26, 1&92. 








1892.) Home Benefit Association vs. Sargent. 205 


Held, That the proofs were not conclusive evidence, and the statement did 
not shift the burden of proof as to cause of death from the defendant to 
the plaintiff, nor did the declarations amount to a necessary admission of 
suicide. ‘The jury might still find that the wound was accidental. 


Held, That the evidence in this case would sustain a finding of death by 
accident. 


A. G. Fox and Francis Lawron, for Plaintiff in Error. 
Miron Winstow, for Defendant in Error. 


Mr. Justice Biarcurorp delivered the opinion of the court. 

This is an action at law, brought in the Circuit Court of the 
United States for the Southern District of New York by Henrietta 
P. Sargent, a citizen of Massachusetts, against the Home Benefit 
Association, a life insurance association incorporated by the state 
of New York, to recover the sum of $5,000, with interest from 
March 15, 1887, upon a policy of life insurance issued by the 
defendant September 5, 1885, on the life of Edward F. Hall, Jr., 
for the benefit of the plaintiff, who was his sister. 

Hall was made by the policy an accepted member of the life 
department of the defendant. By one of the conditions in the 
policy it was provided that “death of the member by his own hand 
or act, whether voluntary or involuntary, sane or insane at the 
time,” was a risk not assumed by the defendant under the policy. 

The complaint alleged that the policy was in force on the 19th of 
October, 1886, when Hall died at the city of New York, and that 
his death was not caused by any of the causes excepted from the 
operation of the policy. Itwas set up in the answer as a defense 
that the death of Hall was brought about by his own hand and act, 
in that he died from the immediate effect of a shot from a pistol 
fired by his own hand, such shot having been fired by him with the 
intention of taking his own life. 

The case was tried before Judge Coxe and a jury, which rendered 
a verdict for the plaintiff for $5,350. A motion for a new trial was 
made before Judge Coxe, and was denied—the opinion of the 
court thereon being reported in 18 Ins. L. J., 310—and a judg- 
ment was thereafter rendered in favor of the plaintiff for $5,350, 
with interest and costs; the whole amounting to $5,517.99. To 
review that judgment the defendant has brought a writ of error. 

By the bill of exceptions it appears that, after the plaintiff rested 
her case, the defendant moved the court to direct a verdict for it, 
on the ground that the plaintiff had failed to show that she ever 
had presented to it, in accordance with the provisions of the policy, 
satisfactory evidence of Hall’s death; but the court denied the 
motion. The defendant excepted, and then proceeded to put in 
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evidence on its part. After it had rested, the plaintiff put in re- 
butting evidence on her part, and then tke defendant put in fur- 
ther evidence. It is not stated in the bill of exceptions that it 
contains all the evidence; but it is set forth at the close of what 
does appear that the defendant moved the court to direct a verdict 
for the defendant, on the ground that the evidence showed that 
Hall died by his own hand. The court refused to do so, and the 
defendant excepted. 

Parts of the charge of the court to the jury are set forth, and it 
is stated that the court charged the jury as to all other features of 
the case fully and in such manner that no exception was taken 
thereto, and that the portions of the court’s charge to the jury 
which are not set forth did not in any wise bear on or relate to any 
matters contained in the defendant’s requests to charge, herein- 
after referred to. . 

Among the instructions of the court to the jury were the follow- 
ing: “ The only question upon this proof is, did Edward F. Hall com- 
mit suicide? If he did, the policy is void. If he died in some 
other way—by accident or assassination—it would be otherwise. 
Upon that issue, the burden is upon the defendant to satisfy you 
by a fair preponderance or proof of the truth of this defense. * * * 
When the policy of insurance was introduced with evidence or 
admissions that the premiums had been paid, and proof was given 
of the death of the assured, the plaintiff, if no further evidence had 
been produced, would have been entitled to a verdict; but the 
defendant comes into court, and asserts that the contract under 
which the action is brought has not been fulfilled, but has been 
violated by the assured. Being an affirmative defense, the onus is 
upon the defendant to satisfy you by evidence which, in your judg- 
ment, outweighs the evidence of the plaintiff, that that defense has 
been established.” 

The court, after stating that the defendant had introduced in 
evidence proofs of death furnished to it by the plaintiff; that the 
defendant insisted that the plaintiff, having produced those proofs, 
was estopped from saying that the cause of death there assigned 
was not truly assigned; and that such proofs asserted generally 
that Hall met his death by suicide, while laboring under temporary 
aberration of mind—also instructed the jury that such proofs were 
proper evidence for them to consider, but were by no means con- 
clusive evidence, and were to be taken by them in connection with 
the other testimony in the case, and given such weight in 
determining the main question as the jury might see fit to 
give them. 
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The court further instructed the jury, that the plaintiff’s position 
was: First, that, the burden being upon the defendant to satisfy 
them that Hall met death by his own hand, intending to kill him- 
self, the plaintiff had a right to rely upon the alleged failure of the 
defendant to prove that fact; second, that it was asserted by the 
plaintiff that Hall’s death might have been occasioned simply and 
solely by accident; and, third, that it might have been the result of 
assassination; and that,if the jury found that there was a failure 
on the part of the defendant to prove that Hall committed suicide 
(whether he was in his right mind or laboring under temporary in- 
sanity being wholly immaterial), or if they found upon the prcofs 
that his death was caused by accident and nothing else, there must 

‘be a verdict for the plaintiff. 

The defendant excepted (1) to the instruction that, on the ques- 
tion whether Hall committed suicide or not, the burden of proof 
was on the defendant to satisfy the jury by evidence which in their 
judgment outweighed that of the plaintiff that his death was by 
suicide; (2) to the charge that the proofs of death were proper 
evidence in the case, but by nu means conclusive; (3) to the sub- 
mission to the jury of the question whether Hall died as the result 
of assassination, and to the charge that the evidence must be such 
as satisfied the jury of the truth of the fact in dispute. 

Before the case was summed up to the jury by counsel—which 
was done before the giving of the charge—the defendant presented 
to the court fifteen several written requests to charge the jury. 
These requests are inserted in the bill of exceptions after the state- 
ment of the charge and the exceptions thereto, and it is stated in 
regard to each of the requests that the court refused so to charge 
“ except as already charged,” and that the defendant excepted to 
each refusal to charge. 

Although there are twenty-five alleged errors set forth in the 
assignment of errors filed in the court below, yet, as the brief of 
the plaintiff in error relies on but a few of them, we confine our 
attention to those thus relied on. 

1. One Andrew S. Brownell was examined as a witness for the 
defendant. At the time he was examined—in February, 1888—he 
was one of its directors, and had been its secretary in 1885. In 
December, 1886, he received, on behalf of the defendant, from one 
John Sherman Moulton, as agent of the plaintiff, certain proofs of 
death in the case. He testified that on that occasion he had a 
sligkt conversation with said Moulton on the subject of such proofs 
of death; that he (Brownell) looked at them, and said they were 
incomplete—that the coroner’s verdict did not accompany them— 
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and that Moulton said it would be supplied ina few days. Brownell 
was then asked by the defendant: “Question. What was the sub- 
stance of the understanding between you as to the manner in 
which Mr. Hall met his death, if that was mentioned between 
you?” His answer was: “ Answer. That he had met his death by 
his inflicting a pistol-shot; and that we must have the coroner’s 
verdict, which he said would be furnished in a few days; and it 
came a few days later.” Browneli was then asked by the plaintiff : 
“Q. Did you say to Mr. Moulton that you had known Mr. Hall well 
in California, and that, if it depended upon you, the loss should be 
paid without any delay? Did you state that in that conversation 
or in any subsequent conversation?” This was objected to by the 
defendant as irrelevant, but the question was allowed, and the 
defendant excepted. The answer was: “ A. I think that I expressed 
such a personal feeling in the matter.” He was then asked by the 
defendant: “Q. You say that you expressed such a personal feel- 
ing for Mr. Hall? What was your feeling as to your obligations to 
the defendant, in view of the risk excluded from the policy, and the 
fact of the wound being self-inflicted? A. In view of the policy of 
the company, as shown in the certificate that has been presented 
here, the company could not pay it. It was against the policy of 
the company to assume the risk of a man’s death by shooting or 
by self-inflicted wounds. Q. When you say that it was against the 
policy of the company, what do you mean by that? A. Against 
the decision of the managers of the company as to the best interests 
of the company, taken as a whole. I did not mean the mere terms 
of the policy, but the settled course of business of the company.” 

It is contended by the defendantthat the declaration by Brownell 
to Moulton that, if it depended upon him (Brownell), the loss 
should be paid without any delay, was irrelevant, and the admission 
of it in evidence constituted error. But we think the evidence was 
admissible. Brownell was a witness for the defendant, and the 
evidence in question was brought out on his cross-examination. 
He had stated on his direct examination that the substance of the 
understanding between him and Moulton, at the time the latter 
brought in the proofs of death, as to the manner in which Hall 
met his death, was ‘“‘that he had met his death by his inflicting a 
pistol-shot;” and the evidence in question, being drawn out on 
cross-examination, had a bearing upon the testimony which 
Brownell had given on his direct examination, implying that Moul- 
ton had stated that Hall met his death “ by his inflicting a pistol- 
shot.” The evidence was as to a part of the same conversation, 
and we think it was relevant and competent. 
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9. On the direct examination of Mr. Brownell as a witness for 
the defendant he was asked the substance of a conversation which 
he had with one Charles W. Moutton, the agent or attorney of the 
plaintiff, in November, 1886, on an occasion when said Moulton, on 
bebalf of the plaintiff, visited Brownell at the office of the defend- 
ant. The question was objected to by the plaintiff as immaterial, 
and was excluded, and the defendant excepted. A _ sufticient 
answer to this assignment of error is that the bill of exceptions 
does not state what the subject of the conversation was, or what 
was intended to be proved by it. 

Charles W. Moulton was the father of John Sherman Moulton. 
Subsequently, when Brownell had been recalled by the defendant, 
and it had been proved that Charles W. Moulton was the plaintiff's 
agent, the question was repeated by the defendant as to what 
Charles W. Moulton said to Brownell when he visited the latter to 
make a claim on the defendantfor the payment of the $5,000. The 
inquiry was again ruled out, it not being stated what the subject 
of the conversation was, or what was sought to be proved. The 
proofs of death were furnished to the defendant after this alleged 
conversation; and, even if the conversation related to the cause or 
manner of Hall’s death, it could not bind the plaintiff, in the 
absence of any authority by the plaintiff to Moulton, to make any 
statement on the subject. : 

3. It is contended by the defendant that the proofs of death, 
including the coroner’s inquest, constituted an admission by plaint- 
iff that Hall came to his death by his own hand, and that such 
admission was sufficient to create a legal right in the defendant to 
have a verdict directed for it. One of the defendant’s requests to 
charge was that, the plaintiff, in her proofs of death, having stated 
to the defendant that the death was by suicide, it was incumbent 
upon her to prove by a preponderance of evidence that the state- 
ment was mistaken, and that the death was the result of accident; 
and another was that, the plaintiff's proofs of death having been 
presented in her name, and by her agent in the matter, and con- 
stituting the essential preliminary to her action, they must stand as 
her acts, and the representations made therein must be taken as 
true, until at least some mistake was shown to have occurred 
in them. 

The facts of this case are thus stated in the charge of the court 
to the jury, and there was no exception to such statement: “It ap- 
pears to be undisputed that Edward F. Hall had lived about twenty 
years of his life in San Francisco. He frequently—habitually, per- 
haps—carried a pistol. He sometime during his life kept a pistol 
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under his pillow. He was a man of genial, sanguine temperament; 
hopeful—making plans as to the future; proud of his only son 
But it also appears that for a long series of years he had been 
suffering from severe headache—to such an extent that it created 
depression so strong at times that the doctor describes it as melan- 
cholia. It appears, further, that upon the evening prior to his 
death he was with a party of friends at the residence of Mr. John- 
son, and there, in the presence of two or three witnesses, com- 
plained of suffering intense pain in his head, frequently placing 
his hands to his head, and complaining of the severe pain which he 
suffered. The pecuniary circumstances of Hall have not been dis- 
closed here further than the evidence as to borrowing money of his 
sister. It is in proof that he had a wife and son, his son in college, 
and that he took great interest in his future. But it is also proper 
that I should call your attention to the fact that at the moment of 
his death his wife was seriously ill—thought to be hopelessly ill— 
in a distant city. Upon the morning of the 19th of October, 1886, 
at 139 East Twenty-first Street, in this city, and between7 and 7:30 
o’clock of that morning, Edward F. Hall was found in the back 
hall bedroom of the fourth story, with a severe wound in his right 
temple. The wound was so severe that it caused a comminuted 
fracture of the frontal bone. and fractures radiating up and down 
and backward from the hole in the right temple, sufficient, unques- 
tionably, to produce his death. He was found lying upon his bed, 
with the clothes drawn up under the armpits, his limbs relaxed, no 
evidence of any struggle having taken place, and near his right 
hand—within a few inches, or very near it—was the pistol, proba- 
bly, which has been shown in your presence, with three of its 
chambers discharged. There was also found upon his stand or 
desk a letter to his physician, in substance stating that he has been 
suffering terribly with headache; that he has had it for several days; 
that it is growing worse, and has become well-nigh unbearable.” 
In the proofs of death furnished to the defendant, and signed 
by the plaintiff, was this question: “Was the death of deceased 
caused by his own hand or acts, or in consequence of a duel, or in 
violation of any law?” Her answer to this was: “See statement 
of coroner’s physician, Dr. Jenkins.” In the statement of Dr. 
Jenkins was this question: “State the immediate cause of death.” 
His answer was: “Shock from penetrating pistol-shot; wound of 
head (right temple); mental aberration, superinduced by chronic 
headache.” There was also this question to Dr. Jenkins: “ Was 
the death of deceased caused or accelerated or aggravated by his 
own hand or acts?” His answer was: “I examined the deceased 
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only as coroner’s physician, and, therefore, am unable to make any 
further statement than above, other than from the history. His 
mental condition was probably due to chronic headache, which was 
caused either by chronic meningitis or tumor of brain.” 

It is contended for the defendant that, because of the contents 
of the proofs of death, the plaintiff is estopped from claiming that 
Hall’s death was caused otherwise than by suicide; and that, at 
least, the court should have held that the burden originally upon 
the defendant was shifted, by the introduction of the proofs of 
death, to the plaintiff, and it became her duty to satisfy the jury, 
by a preponderance of evidence, that Hall died otherwise than by 
his own hand. 

But the defendant was not prejudiced by the statements and 
opinions contained in the proofs of death, and the plaintiff was not 
estopped thereby, as a matter of law. When the court was asked 
to charge the jury that by the introduction of those proofs the 
burden was shifted, the evidence was all before the jury, and was 
much more full and complete than that upon which Dr. Jenkins had 
based his opinion. He himself had been examined as a witness, 
and had testified as to what he knew or did not know at the time 
he made his certificate; and all the facts of the case, so far as they 
were known, had been explained in view of the contents of the 
proofs of death. It appeared that most of the statements in the 
certificate of Dr. Jenkins were based on hearsay. The instructions 
asked for in that respect, therefore, would have been erroneous. 

Nor did the declarations in the proofs of death, when all taken 
together, necessarily amount to an admission that Hall committed 
suicide. The facts, or what Dr. Jenkins at the time supposed to 
be the facts, were stated in the proofs of death; and, although the 
defendant might have drawn therefrom the conclusion of suicide, 
they ought to be scrutinized carefully when they are sought to be 
used as amounting to'an admission by the plaintiff that the policy 
was void. The language used by Dr. Jenkins in his certificate is 
not inconsistent with the theory of death by accident, especially in 
view of the fact that, when he came to the direct question as to 
whether Hall’s death was caused by his own hand or acts, he 
answered it by stating that he was “unable to make any further 
statements than above, other than from the history;” the state- 
ments he had made above being that the “immediate cause of 
death” was “shock from penetrating pistol-shot; wound of head 
(right temple); mental aberration, superinduced by chronic head- 
ache.” The jury were entirely at liberty to properly find that that 
wound, although self-inflicted, was accidental. The proofs of 
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death, and the entire evidence at the trial, left it in doubt how 
Hall’s death was caused, and it was for the jury to determine by 
their verdict. The court charged the jury,that, if they should find 
that Hall’s death was caused by accident, they should find for the 
plaintiff. There was no exception to that instruction, and the case 
was tried on the theory that that was a correct construction of the 
policy. The sixth request of the defendant to charge was that, if 
the jury should find that Hall shot himself “in any manner except 
as by mere accident,” the defendant was entitled to a verdict; the 
tenth request was that the plaintiff had failed to give any evidence 
that the death was accidental; and the twelfth request was that the 
defendant was not bound to exclude every theory of accident. 

4, As to the exceptions to the charge of the court to the jury, we 
see no error therein. It is contended that there was no evidence 
from which the jury couid find, as an affirmative fact, that Hall died 
by accident or assassination. In regard to this, as before remarked, 
the bill of exceptions does not purport to set forth all the evidence 
in the case. It was conceded that, if Hall’s death was by accident 
or assassination, the policy covered it, and, on the evidence given in 
the bill of exceptions, we think the jury were fully warranted in 
finding that it was by accident. The defendant having alleged in 
its answer that Hall’s death was due to one of the causes excepted 
from the operation of the policy, it was not error for the court to 
charge the jury that the defendant was bound to establish such de- 
fense by evidence outweighing that of the plaintiff. 

We think the court properly refused to charge in accordance 
with the requests made by the defendant, except as it had already 
charged, and that it had already charged in terms sufficiently full 
and correct as to the particulars now insisted upon to have been 
erroneous. Judgment affirmed. Mr. Justice Brown dissenting. 

Upon the facts stated in the opinion of the court I think the jury 
should have been instructed to return a verdict for the defendant. 
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A suit to recover on a cause of action in favor of a minor should be brought 
in the name of the infant by his guardian or next friend; but, if brought 
in the name of the guardian, the court may amend the record by insert- 
ing the name of the ward as plaintiff. 

Where the defendant has assumed to make the contract on which the action 
is brought by the name by which it is sued, it is immaterial, so far as the 
plaintiff’s right to recover is concerned, whether it is a corporation or a 
mere voluntary association. 

By accepting and retaining the dues or fees of an applicant for a beneficiary 
certificate, with knowledge of the facts, the defendant waived all irregu- 
larities in the organization of the subordinate lodge and in the admission 
of the applicant to its membership. 

Where a party frames his pleading and introduces his evidence upon one 
theory of the law applicable to his cause of action or defense, it is not 
error for the court to refuse to submit the case to the jury upon an en- 
tirely different theory, when such change of position might unfairly 
prejudice the opposite party. 

To render a person incompetent as a witness, under Gen. St. 1878, c. 73, § 8, 
he must have some legal, certain, and immediate interest in the event of 
the cause itself, or in the record, as an instrument of evidence for or 
against himself; and the burden is on the party objecting to the witness 
to make the incompetency to clearly appear. 

Held, That it does not clearly appear from the evidence that, in an action 
against the grand lodge of the defendant order to recover*insurance on 
lite of a deceased master workman, a member of @ subordinate lodge, who 
became such after the death of the deceased, is thus interested in the 
event of the suit. 


Apams & Parree and E. Sovraworrs (Jos. A. Ecxsrery, of Counsel), 
for Appellant. 

Merrick & Merrick, for Respondent. 

MirTcHett, J. 

This action was brought by, and in the name of, Louisa Perine, 
probate guardian of the person and estate of Edward G. Perine, a 
minor, to recover on a cause of action in favor of her ward, as bene- 
ficiary of a contract of insurance upon the life of his father, alleged 
to have been made by defendant with the father as a member ofa 
subordinate lodge of the order. The action should have been 
brought in the name of the minor. The rule at common law and 
in equity was that an infant had to sue in his own name, but by his 
guardian or next friend, and this has not been changed by statute. 


* Decision rendered, Jan. 18, 1892. Syllabus by the Court. 
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The infant is the real party in interest, and the general statutory 
rule is that every action must be prosecuted in the name of the real 
party in interest.. Gen. St. 1878, c. 66, § 28, provides that an exe- 
cutor or administrator, a trustee of an express trust, or a person 
expressly authorized by statute may sue without joining with him 
the person for whose benefit the action is prosecuted. But a guar- 
dian appointed by the probate court is not a trustee of an express 
trust, but an officer of the court. There would seem to be no good 
reason why the statute should not have placed a guardian, as re- 
spects his capacity to sue, upon the same footing as an executor or 
administrator, but it has not done so in any case, unless, possibly, 
under sections 33 and 34, c. 66, Gen. St., in the case of the seduc- 
tion or injury of the ward,—a question which we have no occasion 
to consider here. Section 148 of the Probate Code provides that 
every guardian shall demand, sue for, and receive all debts due his 
ward. The same provision was found in Gen. St. 1878, c. 59, § 29. 
But this was merely a re-enactment of the common-law rule that a 
suit by an infant must be brought by his guardian. The statute 
does not say that the guardian shall bring the suit in his own name. 
But while this action should have been brought in the name of the 
ward, yet the guardian is a proper party to the record. He is 
really the active party who institutes the suit, and has the entire 
control of its prosecution. In such a case we have no doubt of the 
power of the court, either before or after judgment, in furtherance 
of justice, to amend by inserting the name of the ward as plaintiff: 
Gen. St., c. 66, § 124. The only person who has any control over 
the action is already in court and a party to the record. The only 
object of inserting the name of the infant as plaintiff is that the 
judgment in the action may be a bar to any subsequent action by 
him or in his name. 

2. The defendant held itself out, and assumed to do the business 
in hand, as an association or organization under the name by which 
it is sued, and hence, so far as plaintiff's right of recovery is con- 
cerned, it is wholly immaterial whether it was a corporation de jure, 
a corporation de facto, or a mere voluntary association. This dis- 
poses of the assignments of error relating to the question of the 
corporate character of the defendant. 

3. Many of the assignments of error have reference to the alleged 
invalidity of the organization of the subordinate lodge of which the 
deceased is claimed to have been a member, and the consequent ir- 
regularities in his admission as a member. These alleged errors all 
become unimportant, in view of the fact that it clearly appears 
that defendant, with knowledge of all the facts, retained the money 
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which was sent by or in behalf of the deceased as a member of the 
subordinate lodge, accompanied by his medical examination and 
application for a beneficiary certificate. This constituted a waiver 
of all irregularities in the organization of the subordinate lodge or 
in the admission of the deceased to its membership. In view of 
this, the admission of the resolutions of condolence passed by the 
subordinate lodge after Perine’s death (which were clearly incom- 
petent) was error without prejudice, as the only effect of them was 
to show that the subordinate lodge recognized his membership at 
the time of his decease. 

4. Evidence as to the general reputation of the cause of the death 
of the mother of the deceased in the neighborhood where she died 
was properly excluded. It is not claimed that this would be com- 
petent evidence of the fact, but that, inasmuch as Perine was raised 
and lived in the same neighborhood, it was competent for the pur- 
pose of showing Perine’s knowledge of the cause of his mother’s 
death, there being other evidence of the fact that she died of con- 
sumption. The defendant did not offer to show by any direct evi- 
dence that this neighborhood reputation ever came to Perine’s 
knowledge, but it is contended that there was a presumption to 
that effect arising from the fact that he lived in the same neighbor- 
hood. Conceding that any such presumption could, under any 
circumstances, be indulged in, it is evident that it could not be in 
this case. The inquiry as to this neighborhood reputation was not 
directed to any particular time, but it must be presumed to have 
reference to the time of the mother’s death; and it is not to be 
supposed that the disease of which a person died would continue 
to be the subject of public or neighborhood talk for years, after- 
wards. Now, it appears that, at the time of his mother’s death, 
Perine was an infant of the age of from three to five years, entirely 
too young to be presumed to have known anything about neighbor- 
hood reports at that time. 

5. The evidence as to the number and ages of Perine’s uncles and 
aunts was, so far as we can discover, entirely irrelevant to any is- 
sue in the case, but we fail to see how its admission could have 
been prejudicial. 

6. Defendant’s 4th, 5th, and 6th requests were properly refused 
because inconsistent with the theory of the law upon which it 
framed its answer and tried the cause. The defense set up in the 
answer was that Perine, in his medical examination, made false and 
fraudulent answers to the questions put to him, with intent to 
thereby deceive and defraud the defendant. The evidence pro- 
ceeded upon the same theory. In other words, the pleading was 
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framed and the cause tried upon the theory that it was incumbent 
on the defendant, in order to maintain its defense, to prove, not 
only that the answers were untrue in fact, but also that Perine 
knew them to be false when he gave them. But the requests asked 
for and refused proceeded upon the theory that the answers were 
in the nature of warranties, and that, if they were untrue in fact, 
no recovery could be had, without regard to whether they were 
made witha fraudulent intent or under an honest belief that they 
were true. It is immaterial which is the correct view of the Jaw, 
for a party cannot frame his pleading and introduce his evidence 
upon one theory, and then shift his ground, and ask to have the 
case submitted to the jury upon an entirely different one, to the 
surprise and possible prejudice of the other party. How such a 
course, if permitted, might prejudice the opposite party, is illus- 
trated in the present instance; for, if the case had been tried upon 
the idea that the answers were warranties, the plaintiff might have 
shaped her rebutting evidence very differently from what she did, 
in view of the theory of the law upon which the defendant had 
proceeded. 

7. Under the view of the law on which the case was tried, we 
are unable to say that the verdict was not justified by the evidence, 
for, while it tended very strongly to prove that one or more of 
Perine’s answers were untrue in fact, the evidence was not such as 
to require a verdict that he knew them to be untrue or did not 
honestly believe them to be true. 

8. There was, however, one prejudicial error committed on ac- 
count of which a new trial must be granted. We refer to the ex- 
clusion of the evidence of St. Cyr on the ground that, by reason of 
interest in the event of the suit, he was incompetent to testify to 
conversations with or admissions of Perine in his life-time: Gen. 
St. 1878, c. 73, § 8. Undoubtedly the statute uses the expression 
“interested in the event of the action” in the sense in which it 
was understood at common law. While the earlier cases on the 
subject of the incompetency of witnesses on the ground of interest 
proceeded upon very subtle grounds, yet the rule laid down as long 
ago as Bent vs. Baker (3 Term R., 27), had been generally adopted 
and followed, viz., that to render a person incompetent as a wit- 
ness on the ground of interest he must have some legal, certain, 
and immediate interest, either in the event of the cause itself, or in 
the record, as an instrument of evidence for or against him in some 
other action. The interest must be pecuniary, certain, direct, and 
immediate, and not an uncertain, contingent, remote, or a merely 
possible interest: 1 Greenl. Ev., §§ 386-391; Marvin vs. Dutcher, 
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26 Minn., 391. Moreover, competency is always presumed, and the 
burden is upon the party objecting to a witness to make his incom- 
petency to clearly appear. St. Cyr had no interest in the record 
in this case as an instrument of evidence. Therefore, if he was 
incompetent, it must have been because of an interest in the event 
of the cause itself. He was not a member of the grand lodge, but 
of a subordinate lodge, and became such after the death of Perine. 
Many of the provisions of the constitutions, both of the grand lodge 
and of the subordinate lodges, are very vague and obscure, end it 
is very difficult to ascertain from them just what the liabilities or 
obligations of the latter, or of their members, to the former, are in 
ease of the death of a master workman. It was stated on the argu- 
ment that in case of a death $2,000 of the insurance on the de- 
ceased is payable out of the beeficiary fund, and all over that 
amount out of the general fund of the grand lodge; but we find noth- 
ing in the constitution to that effect. Section 2, art. 6, of the con- 
stitution, provides that each subordinate lodge shall annually pay 
to the grand lodge such capitation tax on its members as may be 
fixed by the grand lodge. This, we understand, is for the benefit 
of the general fund. But the mere contingency that if a recovery 
was had in this action the capitation tax on the membership of the 
subordinate lodges might perhaps in the future be greater than it 
otherwise would be, would not, in our opinion, be such a direct and 
certain interest in the event of the action as would disqualify the 
members as witnesses under the statute. Section 3, art. 14, merely 
provides what sum every applicant for a beneficiary certificate shall 
pay at the time of his application. The constitution of the subor- 
dinate lodges, so far as appears from the record before us, makes 
no provision for the payment of any dues or assessments by the 
members, except as to the amount they are required to pay in at 
the time of their application for membership. The only provisions 
of the constitution of the grand lodge which seem to have any di- 
rect bearing upon the question under consideration are sections 8 
and 9,¢. 14, to the effect that, upon the death of a master work- 
man, the grand recorder, if the fund in the grand receiver’s hands 
is below the amount necessary to pay all claims upon it, shall no- 
tify each subordinate lodge of all unreported deaths, stating the 
number of assessments required, which notice shall constitute as 
many assessments upon the entire master workman membership, 
at the date of the death or deaths reported, as are necessary to pay 
ali claims audited, and the proper officers (of the subordinate 
lodges) shall at once forward one dollar for each member in good 
standing at the time of the death for which the assessment is levied. 





218 Supreme Court of Minnesota. [ March, 


The following month they are in like manner to forward one dol- 
lar for each master workman in good “standing who was.a master 
workman at the time of the death or deaths upon which the assess- 
ment or assessments were levied. Upon notice -of assesments as 
aforesaid, the financier of the subordinate lodge is to send a notiee 
“to each assessed member,” and any member who fails to pay his 
assessment forfeits all rights under his certificate. It is not clear 
whether this means that the grand lodge makes an assessment on 
the subordinate lodge as such, and that the latter assesses its mem- 
bership as a means of reimbursing itself, or that the grand lodge 
itself, through the agency of the subordinate lodge, assesses the 
membership of the latter. But, in either view, it would seem that 
the assessment is only to be made upon those who were members 
at the time of the death for which assessment is made. This would 
not include St. Cyr, as he was not a member at the time of Perine’s 
death. Ifthe assessment by the grand lodge is of the nature first 
suggested, viz., against the subordinate lodge, as such, of course 
the treasury of the latter might be depleted somewhat in case all 
the assessable members did not pay up. But this is a mere con- 
tingency. Moreover, it does not appear that, if any such thing 
should occur, it would certainly or at all increase St. Cyr’s liability, 
if any, for future assessments by his subordinate lodge. For aught 
that appears, the amount of dues or assessments, if any, which he 
is liable to pay, are definitely fixed by the by-laws or constitution 
of the lodge, so that they could notin any contingency be increased 
or decreased. Had it appeared that a recovery in this action would 
directly and certainly subject St. Cyr to an assessment of any 
amount, either by the grand lodge or the subordinate lodge, he 
would undoubtedly have an interest in the event of the suit, within 
the meaning of the statute. But we think that no such interest 
was made to clearly appear. We may not correctly understand the 
meaning of defendant’s constitution; but, if so, we think the fault 
is not wholly ours. Order reversed. 
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SUPREME COURT OF NEBRASKA. 


DWELLING-HOUSE INS. CoO. 
vs. 
WEIKEL.* 


In an action on a policy of insurance, the testimony tended to show that the 
application was filled out by the company’s agent who solicited the risk ; 
that the insured was unable to read, and not accustomed to transacting 
much business ; that some of the answers in the application were untrue, 
but there was a conflict in the testimony as to their being read to the in- 
sured before the application was signed. It also appeared that after the 
loss the company sent an adjusting agent, who estimated the loss at a 
specified sum, for which sum a draft was sent to the insured in full of all 
demands, which he refused to receive. Held, that the testimony sup- 
ported the verdict, and that the company was liable for the loss. 


Unig Bruner, for Plaintiff in Error. 
J. F. Loscu, for Defendant in Error. 


MaxweE tt, J. 
The defendant in error commenced an action against the Dwell- 


ing-House Insurance Company of Boston, Mass., to recover for an 
alleged loss under a policy issued by said insurance company to 
said Weikel. The policy was written for five years from December 
11, 1886, and covered the following described property, as being 
on lot 4, in block 29, in West Point, Cuming County, Neb., viz.: 
Frame dwelling-house, insured for $400; household furniture, for 
$100; beds and bedding, for $30; wearing apparel, for $100; sew- 
ing-machine, for $35; frame barn No 2, with foundation and sheds 
adjoining, situate 100 feet from dwelling-house, for $100; farming 
implements, while on premises, for $168; wagon and harness, while 
on premises, for $80; horses and mules, not to exceed $100 on each, 
while on the farm of the insured. 

The insurance company, in the answer, denies each and every 
allegation of said petition, except that the property covered by 
said policy was situate on the south 22 feet of lot 4, in block 29, in 
West Point, Neb.; that the property described was destroyed by 
fire, November 14, 1887, and that Mr. Weikel gave notice of said 
alleged loss in February, 1888, and alleged that said policy was 
given upon the written application of Mr. Weikel; that said appli- 
cation, by the terms of the policy, was made a part thereof, and the 
representations therein contained were warranties on the part of 


* Decision rendered, Jan. 4, 1892. Syllabus by the Court. 
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the assured; that Mr. Weikel did not own said lot 4, or any part 
thereof, at the time of the issuance of said policy, and that said 
premises and the personal property were incumbered by various 
mortgages, mechanics’ liens, and otherwise, and that the value of 
said farming implements, wagon, harness, horses, and mules, all 
together, did not exceed $450; that on December 3, 1885, said 
plaintiff mortgaged said premises to Albert Purcha to secure the 
payment of a note for $125, payable in two years after its date, 
which mortgage was at the date of said application, and ever since 
has been, a lien upon said premises; that said mortgage was fore- 
closed in the District Court of Cuming County on March 29, 
1888, and said premises were, by decree of the court, ordered to be 
sold to satisfy said mortgage debt; that on December 11th the south 
22 feet of said lot 4 was incumbered as hereinafter set forth, and 
that on said last-named date the legal title to said premises was in 
the plaintiff's daughter Amelia, and so remains; that on January 
12, 1887, said plaintiff, by mortgage deed, duly executed and re- 
corded, conveyed the said south 22 feet of said lot to one Edmund 
Krause, to secure a note for $110, due and payable October 12, 
1887, which said mortgage debt was at the time of the tire, and still 
is, unpaid; that on January 24, 1887, said Edmund Krause filed a 
mechanic’s lien against the said dwelling-house for the sum of 
$127.17, and one Alfred Miller also filed a mechanic’s lien against 
the same for $28.75, which said mechanics’ liens remain unpaid, and 
were and are valid liens on said premises,—by reason of each and 
all of which said matters and things said policy became and is abso- 
lutely null and void; that on December 12, 1884, said plaintiff mort- 
gaged to one A. O. Mogul one of the horses included in said insur- 
ance policy, and which was burned by the said fire, to secure the 
payment of a note of that date for $71.31, which mortgage debt 
was at the time of the plaintiff’s application, and still is, unpaid; 
that on August 23, 1887, said plaintiff mortgaged to one Rebecca 
W. T. Crowell the other horse that was burned by said fire, and in- 
cluded in said insurance policy, to secure the payment of a note for 
$38, which at the time of said fire was unpaid, and still is unpaid; 
“that it was provided in and by said policy that if the property 
thereby insured, or any part thereof, shall be sold, conveyed, in- 
cumbered by mortgage or otherwise, or any change takes place in 
the title, use, occupation, or possession thereof whatever, or if the 
interest of the assured in said property, or any part thereof, now is, 
or shall become, any other or less than a perfect legal and equitable 
title and ownership, free from all liens whatever, except as stuted 
in writing thereon, or if the buildings, or either of them, stand on 
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leased ground, or land of which the assured has not a perfect title, 
then and in every such case the said policy shall be absolutely void ;” 
“that it is provided in said policy that any attempt to defraud or 
deceive on the part of the assured, and any misrepresentation in 
the proofs or examination as to loss or damage, shall forfeit all 
claims under said policy; that the proofs of loss mentioned in the 
plaintiff's petition as having been furnished this defendant on the 
7th day of February, 1888, * * * concealed the condition of 
the title to said premises, and the incumbrances thereof, and, by 
stating the existence of one of said incumbrances only, and conceal- 
ing the others hereinbefore set forth, sought to deceive the defend- 
ant, and misled it into believing that there was only one incum- 
brance on said premises, and in said proof falsely stated that said 
property was owned by the assured, all of which was done with the 
intent to defraud and deceive said defendant.” 

Mr. Weikel, in his reply, admitted “that he mortgaged said prem- 
ises to one Albert Purcha on or about the 3d day of December, 
1885, to secure the payment of $125.00, and that said mortgage has 
been foreclosed, as stated in defendant’s answer; and admits that he 
mortgaged the said premises to one Edmund Krause on or about 
the 12th day of January, 1887, to secure the payment of $110.00; 
* * * and admits that Alfred Miller filed a mechanic’s lien 
against said premises for $28.75, a part of which remained unpaid 
at the time of said fire; and admits that he gave certain chattel 
mortgages on a portion of the property afterwards destroyed by 
fire, and insured by said defendant; and alleged that the plaintiff, 
being unable to read, and believing that said application contained 
only hisanswers, * * * signed the same, but alleges that the 
answers to the questions in the copy of the said application attached 
to said answer were not his answers to questions 5, 6, and 9 therein.” 

The jury found for the plaintiff, and assessed his damages at 
$317. The testimony tends to show that the defendant in error is 
unable to read; that the agent of the plaintiff in error called upon 
him, and solicited the insurance upon the property in question; 
that such agent filled out the application upon actual view of the 
property. The defendant in error testifies that the application was 
not read to him, but the agent, after filling the same out, requested 
him to sign the same, which, not being aware of its importance, he 
did. The agent, however, testifies that he wrote down the answers 
of the defendant in error as they were given, and, in effect, denies 
the defendant in error’s testimony. The testimony also tends to 
show that there was no intention to defraud the insurance com- 
pany; that the defendant in error is comparatively an ignorant * 
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man, and unaccustomed to doing business, and he seems to have 
placed great confidence in the agent of the plaintiff in error, with 
whom he seems to have been acquainted. The testimony also tends 
to show that after the fire the plaintiff in error sent an adjuster to 
examine the loss, and he estimated it at about the sum of $240, and 
a draft for that amount was forwarded to the defendant in error 
as payment in full. This the defendant in error refused to receive, 
and thereupon brought this action. 

From the foregoing statement it is evident that the equities of 
the case are with the defendant in error, and the verdict is not 
excessive. An insurance company, like any other business agency, 
must act in good faith with those who enter into contracts with it; 
and it is not the business of courts to search for pretexts to relieve 
it from the obligations it has assumed. It has received the pre- 
mium; it is but justice that it pay the loss. The, judgment is 
clearly right, and is affirmed. The other judges concur. 


SUPREME COURT OF ILLINOIS. 


SUPREME COUNCIL CATHOLIC KNIGHTS OF AMERICA 
v8. 
FRANKE.* 


The certificate provided that the member might change the beneficiary on 
compliance with the laws of the society, and that it was a contract 
between the society and the member alone. The constitution provided 
that the beneficiary must consent to the change, but this was afterwards 
repealed. 


Held, That where the member retained possession and title to the certificate, 
the consent of the beneficiary was not necessary after the repeal. 


Held, That interest runs from notification of death and demand for the 
insurance money. 


Marsnatt W. Wertr, for Appellant. 
Turner & Hotper, for Appellee. 


Crate, J. 
This was an action brought by Rosalie Franke against the 
Supreme Council Catholic Knights of America, a corporation 
organized under the laws of this state for the purpose of providing 
benefits for the widows, orphans, heirs, and devisees of deceased 


* Decision rendered, March 31, 1891, 
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members. The declaration contained one special count on a bene- 
fit certificate upon the life of Joseph Franke, a member of branch 
No. 125, located at Belleville, Ill., on which the defendant corpora- 
tion agreed to pay to the wife of Joseph Franke, Rosalie Franke, 
the beneficiary designated by the insured, upon due proof of 
death, the sum of $2,000. The declaration also contained the 
common counts. There is no controversy between the parties in 
reference to the facts. The only serious question in dispute is 
whether Rosalie Franke, widow of Joseph Franke, deceased, is the 
proper person to recover the fund due from the defendant on the 
certificate. The facts in the, case may be briefly stated thus: In 
1882 Joseph Franke applied for membership in the order. In his 
application, on which the benefit certificate was based, he desig- 
nated his “estate” as his beneficiary; and, in answer to question 
No. 24, he stated the relationship of beneficiary to him to be “ wife 
and children.” Thereupon the certificate was made payable to 
“family and estate.” The certificate provided that he should have 
the right during his membership to substitute other beneficiaries, 
should he desire so to do, “by complying with the laws of the 
order.” Section 7, art. 9, of the constitution, then provided: “A 
member may at any time, when in good standing, with the consent 
of his beneficiary indorsed thereon, surrender his benefit certificate, 
which, with directions to whom a new certificate shall be made 
payable and a fee of fifty cents, shall be forwarded by the secretary 
of his branch, under seal, to the supreme secretary, who shall 
thereupon cancel the old certificate, and cause a new certificate to 
be issued to such member, payable as he shall have directed.” In 
1885 the section of the constitution was amended to read as fol- 
lows: “A member may at any time, when in good standing, sur- 
render his benefit certificate, which, with directions to whom a new 
certificate shall be made payable, and a fee of fifty cents, shall be 
forwarded by the secretary of his branch, under seal, to the 
supreme secretary, who shall thereupon cancel the old certificate, 
and cause a new certificate to be issued to such member, payable 
as he shall have directed; provided, however, that the proposition 
of the member applying for such change shall first be submitted 
at a regular meeting of his branch, and receive the approval of a 
two-thirds vote thereof.” In 1887, Franke applied to have a change 
made in his beneficiaries. He surrendered his certificate, and had 
another issued in lieu thereof, payable to his wife, Rosalie. This 
was done without the consent in writing of the beneficiaries named 
in the first certificate. In 1888, Franke died, and his wife, after 
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making proof of death, brought this suit on the second certificate, 
to recover the amount named therein. 

In granting the last certificate, the section of the constitution as 
amended was fully complied with, both by Franke and the defend- 
ant corporation; but it is insisted by the defendant that a change 
of the beneficiary named in the certificate could only legally be 
made by a compliance with the constitution of the order in force 
when the original certificate was issued. The order had the power 
to amend its constitution at any time it might think proper in 
regard to a change of beneficiary, in the certificate, or in any other 
respect consistent with the purpose for which it was organized; 
and the amendment made in 1885, by its terms, is broad enough 
to embrace a certificate issued before as well as after the amend- 
ment; and unless the beneficiaries named in the orignal certificate 
acquired some valid interest therein, which could not be abrogated 
by the insured in the order, it seems plain that the change in the 
certificate was legally made. Whether the beneficiaries named in 
the first certificate acquired any vested interest in the fund to be 
paid upon the death of the insured must be determined by the 
terms and conditions of the contract of insurance entered into 
between the order and the insured. There were but two parties to 
the contract. Joseph Franke was one, and the Supreme Council 
Catholic Knights of America was the other, or, at least, the con- 
tract of insurance was made by and between these parties, and by 
them alone. That there might be no misapprehension in refer- 
ence to whom the contracting parties were, the certificate which 
contained the contract of insurance contained the following pro- 
vision: “And it is expressly understood that this is a contract 
between the Supreme Council Catholic Knights of America and 
assured alone, and not a contract between said council and the 
beneficiaries herein named.” If the contract of insurance was one 
between the assured and the order alone, as is declared, it would 
seem to follow that the two contracting parties might make such 
change therein after the contract was executed as they might agree 
upon. No consideration passed from the beneficiary to the order 
when the certificate was issued, nor did the certificate ever pass 
out of the possession and control of the assured, and we perceive 
no ground upon which it can be held that the beneficiary acquired 
any valid interest in the certificate. The certificate provided in 
express terms that the assured should have the right during his 
membership to substitute other beneficiaries, should he desire to 
do so, by complying with the laws of the order. What laws of the 
order were intended by this provision? We think there is but one 
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were that can be given to the question; and that is, the laws of 
order in force at the time the assured desired to make a change 
in the beneficiary. The clause of the constitution requiring con- 
sent of a beneficiary, if the assured desired to make a change, was 
no doubt adopted for the benefit of the order, and not for the pro- 
tection of the beneficiary, and the order had a right to change the 
rule at any time it thought proper for the best interest of the 
organization. Here the certificate, which was the contract between 
the parties, authorized the assured to change his beneficiaries, any 
the laws of the order also provided that a change might be made, 
and we think it is plain that the assured, so long as he held the 
possession and the control of the certificate, had the right to change 
his beneficiaries: Splawn vs. Chew (60 Tex., 534), Byrne vs. Casey 
(Tex.), are cases in point. In the last case cited the identical ques- 
tion presented by this record arose, and it was expressly held that 
the beneficiaries acquired no vested interest in the fund named in 
the certificate, and the assured had the right to change the bene- 
ficiary: See, also, Bagley vs. Grand Lodge, 131 IIl., 498; Splawn 
vs. Chew, 60 Tex., 534. Isgrigg vs. Schooley (Ind.) is also a case 
in point. In an ordinary insurance policy, where one person in- 
sures his life for the benefit of another, and the policy contains no 
provision for a change of the beneficiary, it may be that no valid 
change could be made without the consent of the beneficiary; but 
that doctrine has no application to a certificate issued by a mutual 
benefit association, where, as here, the contract in express terms 
authorizes a change of the beneficiary upon the application of the 
assured. 

It is also claimed that the court erred in allowing interest on the 
$2,000 named in the certificate. This point is settled by Supreme 
Lodge vs. Zuhlke (129 Ill., 298), where we held that interest might 
be recovered. See, also, Heissler vs. Stose, Ill. (not yet officially 
reported.) We think the judgment of the appellate court was cor- 
rect, and it will be affirmed. 


VOL. XXI.—15. 
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SUPREME COURT OF MINNESOTA. 


STATE Ex REL. CLAPP, ATTORNEY-GENERAL, 
v8. 
FEDERAL INVESTMENT CoO.* 


The respondent corporation held not to be a life, endowment, or casualty 
insurance company, and hence not subject to the provisions of Chapter 
184, Laws 1885. 


Mosss E. Crapp, Attorney-General, in pro. per. 
J. E. Waters, for Respondent. 
Mircuett, J. 

The question in this case is whether the respondent is a corpora- 
tion of the kind or kinds referred to in Chapter 184, Laws 1885, 
and as such subject to its provisions. To bring a corporation 
within this act, it must be (1) an insurance company; (2) transact- 
ing the business of life, casualty, or endowment insurance; (8) 
upon the co-operative or assessment plan. This is perfectly 
apparent from both the title and the first section of the act. If 
any of its provisions apply to corporations of any other kind, they 
would clearly not be embraced within the subject expressed in the 
title. The very essence of any definition of insurance is indem- 
nity for loss in respect of a specified subject. The contract of life 
insurance, or of insurance upor a life, in the ordinary form, is a 
contract to pay a certain sum of money on the death of the 
insured. Another form, known as “ endowment insurance,” is a 
contract to pay a certain sum to the insured if he lives a certain 
length of time, or, if he dies before that time, to some other person 
indicated. In either of these forms the contract is, strictly speak- 
ing, an insurance on: the life of the party, although the latter is 
generally denominated “endowment” insurance: Briggs vs. 
McCullough, 36 Cal., 542. “Casualty” insurance has a_ well- 
defined meaning, as insurance against loss, through accidents or 
casualties resulting in bodily injury or death. As applied to 
injuries resulting in death, this is really but a contract of life in- 
surance limited to specified risks. Of course, neither the times nor 
amounts of payments by the assured, nor the modes of estimating 
or securing the payment of the sum to be paid by the insurance, 
are important or controlling in determining whether a transaction 
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is a contract of insurance, but, in order to render it such, it must 
contain the essential element of indemnity for loss in respect to 
some specified subject from some specified risks; and, to constitute 
a contract one of either a life, endowment, or casualty insurance, 
the payment of the indemnity must be contingent, either upon the 
duration of human life, or the happening of a casualty resulting in 
bodily injury to the insured. Upen examination of the constitu- 
tion and by-laws of the respondent, we fail to discover that the 
business which it is organized to carry on has any of the essential 
elements of either life, endowment, or casualiy insurance, or of 
insurance of any kind. The articles of incorporation provide 
“that the general nature of the business to be transacted by this 
corporation shall be to provide the means for profitably investing, 
for certificate holders, small sums of money, to be paid in monthly 
installments, until the sum so accumulated shall reach a sufficient 
amount to redeem, in the order of their issuance, all outstanding 
certifivates of the company in force.” The by-laws merely provide 
a detailed method by which this shall be carried into effect. We 
shall not attempt to state the provisions of these by-laws, as they 
will speak for themselves. Suffice it to say that it clearly appears 
that the certificates issued to members are in no respect contracts 
of indemnity against loss of any kind, nor is their payment con- 
tingent either upon the duration of human life or the happening of 
any casualty. There is no more reason for calling the respondent’s 
business a life, endowment, or casualty insurance, or, in fact, insur- 
ance of any kind, than there would be in the case of a building or 
other similar society. The relator relies on the definition of the 
business of life or endowment insurance upon the co-operative 
plan given in Section 5 of the Act of 1885, as being comprehensive 
enough to include the respondent. If that definition is as broad as 
claimed, we would be confronted with the difficulty that the act 
would include subjects not embraced in its title—a difficulty that 
cannot be avoided by arbitrary definitions contained in the body of 
the act. But read and construed in the light of the title, as well 
as the first section, we are satisfied that Section 5 was not intended 
to bring within the provisions of the act associations not engaged 
in the business of life, endowment, or casualty insurance. It is 
well known that frequently societies whose business is, in its essen- 
tial nature, life, endowment, or casualty insurance, call themselves 
by some other name, and adopt some peculiar method of conduct- 
ing their business, in order to avoid compliance with the provisions 
of statute regulating such insurance companies. It seems to us 
that the object of Section 5 is to prevent all such evasions of the 
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law, and to bring within its provisions all associations who do an 
essentially life, endowment, or casualty insurance business, without 
regard to the particular method in which it is conducted. The 
business of the respondent may be within the mischiefs of the act, 
but is certainly not within its terms. Writ quashed. 


COURT OF APPEALS OF NEW YORK. 


Sreconp Drvision. 


GEORGE B. MORE et At, Respondents, 
v8. 


NEW YORK BOWERY FIRE INS. CO., Appellant.* 


Application was made to N, a solicitor, who filled it out and forwarded it to 
S., an agent authorized to contract. The latter wrote to N. that being a 
special risk he had sent it to the company and would advise when he 
heard from them. The applicant knew that the company must pass on 
the application. The application was rejected, but S. failed to notify N. 
Nearly two weeks later applicant forwarded premium to N., and fire 
occurred a few days after. 


Held, That failure to respond implied a rejection and not an acceptance of 
the risk. 


Held, That acceptance of the premium by N., and his declaration that it was 
all right, did not bind the company. 


This action was brought to recover upon an alleged parol con- 
tract to insure the plaintiffs creamery building in Delaware County 
for the term of six months, from May 12 to November 12, 1887. 
The defendant denied the making of the contract. 

It appeared that Omar V. Sage was the secretary of the Co- 
operative Insurance Company, a company engaged in the insurance 
business in the counties of Greene, Schoharie and Delaware, and 
issuing policies limited in amount to $2,500. 

For the purpose of dividing risks where the value of the prop- 
erty on which the insurance was sought exceeded that amount, he 
requested to be and was appointed agent for the defendant com- 
pany. As such agent he had full power to fix the rate of premium, 
collect the same and issue policies. The co-operative company had 
numerous agents soliciting insurance in the counties named who 
were informed by Sage of his appointment and the purpose of it, 
and to whom he sent blank applications, with instructions that in 
case they secured business for the defendant, they should fill out 
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such applications as completely as possible and send to him at Cat- 
skill, leaving blank the space to be signed by the agent for his 
(Sage’s) signature, 

On May 12, 1887, Charles E. Nichols, one of the agents for the 
co-operative company, as a result of negotiations had with the 
plaintiffs, filled out one of the blank applications which had been 
sent to him as aforesaid and forwarded it by mail to Sage at Catskill. 

On its receipt Sage wrote to Nichols saying that he had written 
to the defendant in reference to the risk and would advise him as 
soon as he heard from them. That the risk was special and he did 
not wish to write it without first submitting it to the company. 

On the same day he wrote to the defendant at New York, stating 
the application and what the risk was, and the defendant imme- 
diately replied rejecting the application and declining to write 
the policy. This letter from the defendant was received by Sage 
about May 19th, but he neglected to notify the plaintiffs or Nichols 
of the defendant’s action. The application made out by Nichols 
was as follows :— 

New York Bowery Fire Insurance Company of New York in consideration 
of thirteen 75 dollars to insure C. B. More & Co., to the amount of eigh- 
teen hundred dollars on their 14 story frame building, shingle roofed, situated 
in the village of No. Harpersfield, Del. Co., N. Y., on the south side of Main 
Street, used as a creamery for the manufacture of butter. Said eighteen 
hundred dollars is divided as follows: $800 on building; $3800 on fixtures 
therein; $200 on butter packages, milk cans and butter therein contained. 
Term six months. Amount $1,800, rate # per cent, premium $13.50. 

Commences May 12, 1887. Terminates November 6, 1887, 

, Agent. 

On May 30th the plaintiff sent a check for the premium agreed 
upon to Nichols, which he received but never remitted to Sage or 
the defendant, and on June 6th the buildings were burned. 

With reference to the application for the insurance the referee 
found that it was made after two or three conversations between 
Nichols and the plaintiffs and “was written on the day of its date 
as the final agreement which the plaintiffs had concluded to make 
and as the terms had been agreed on.” “That the plaintiffs did 
not see the application blank.” ‘That the plaintiffs understood 
distinctly, from their conversation with Nichols, that he could not 
make or issue a policy of insurance upon their property in behalf 
of the defendant, and that before such policy could be issued their 
application must receive the approval of some other person or per- 
sons.” With reference to the payment of the premium, he found, 
“That a day or two thereafter Nichols met one of the plaintiffs, 
who asked him if he had received the check and said that he had 
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received no policy, and Nichols told him that it was all right, that 
he had heard nothing from the company and consequently it was 
all right, and that he would get the policy in a day or two.” “That 
plaintiffs believed that they were insured according to the terms of 
the writing * * * after the assurance given them by Nichols 
upon the receipt of the check for the premium, that it was all right 
or he would have heard from the company.” He found, as a con- 
clusion of law, “That the writing of Nichols on the 12th day of May, 
1887, together with the acts of the defendant, and the agent Sage, 
and by reason of the writing not being repudiated within a rea- 
sonable time after it was submitted to the defendant, became and 
was a valid and subsisting contract of insurance at the time of the 
fire according to the terms of the writing, and in the form of the 
standard stock policy of the state, and was as such binding on the 
defendant.” 


A. H. Sawyer, for Appellant. 

Joun P. Grant, for Respondents. 

Brown, J. 

The question presented in this case is whether there was a con- 
tract for insurance between the parties, and it may be said that if 
such a contract existed at any time subsequent to May 12th it had 
not been rescinded or annulled at the time of the fire. 

If there was a contract, it grows out of the acts of the agent, 
Sage, and his subordinate, Nichols, which are binding upon the 
defendant, notwithstanding the fact that it promptly refused to 
accept the risk or issue a policy when the application was 
presented to it. 

An agent of a fire insurance company having unrestricted au- 
thority to accept risks, fix premiums and make and issue policies, 
has power to bind his principal by a preliminary parol contract to 
issue a policy: Ellis vs. Albany City Fire Ins. Co, 50N. Y., 402; 
Angell vs. Hartford Fire Ins. Co., 59 id., 171. Such was the power 
possessed by Sage as the agent of the defendant, and had he agreed 
to issue a policy to the plaintiffs, the judgment could be sustained. 

The general term based its decision upon the application of the 
principle of the cases cited to the facts which that court assumed 
to exist, that Sage knew on May 16th that the insurance, according 
to the agreement between Nichols and the plaintiffs, was to take 
effect from May 12th, and the plaintiffs relied upon the defendant 
as an insurer of their property, and that Sage’s silence under 
these circumstances was in legal effect an approval of the applica- 
tion, and a consent on the part of the defendant to enter into the 
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contract contemplated by the plaintiffs. That Sage had the power 
and authority to make just such a contract as plaintiffs claim was 
made may be conceded, but the facts assumed by the general term 
were not found by the referee. He refused to find that Nichols 
agreed that, in case the property was burned after May 12th, 
plaintiffs would get their insurance, or that the agreement was to 
commence on that date. 

The finding that he did make was that the evidence tended to 
the belief that it was to be considered as commencing on that day. 
But this was qualified by another finding, that plaintiffs understood 
from Nichols that he could not issue a policy, and that before that 
was done their application must receive the approval of some other 
person. In effect this was a finding that there was not to be a 
contract until the application was approved elsewhere. 

The evidence does not disclose that Sage had any knowledge 
concerning the negotiations between plaintiffs and Nichols, except 
such as he derived from the application, and in view of the find- 
ings of the referee that I have quoted, it cannot be said that on 
May 16th he knew, or had any reason to suppose, that the plaintiffs 
relied upon the defendant as an insurer of their property. On the 
contrary, the finding of the referee in reference to the plaintiffs’ 
belief on that subject is, that they “believed that they were in- 
sured after being informed by Nichols that he had received the 
premium, and that it was all right, or he would have heard from 
the company.” 

But this was on June Ist, and on May 18th Sage had informed 
Nichols by letter that he could not approve the application; that 
the risk was a special one and could not be accepted without the 
defendant’s consent. It appears, therefore, that the referee has not 
found that plaintiffs relied upon the defendant as insurer of their 
property until about June Ist, six days before the fire, and that this 
resulted not from Sage’s neglect to inform them that the applica- 
tion was refused, but from what Nichols told them on that date. 

It is contended, however, that a contract can be inferred from 
Sage’s silence and failure to notify the plaintiffs that the applica- 
tion was rejected. This, I think, would be a novel doctrine to 
introduce into the law of contracts. In discussing it, I assume 
Sage’s powers to have been those of a general agent, and co-exten- 
sive with those of the defendant. The courts have applied the 
principles of waiver and equitable estoppel in a most liberal man- 
ner to insurance contracts, but always to enforce good faith and to 
prevent injustice and fraud where the insured has been misled by 
the acts of the company or its agents. But no case has yet decided 
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that the mere failure to respond to an application raised an inference 
that the company accepted and insured the risk. 

The proper inference from failure to respond to a proposition of 
any kind is that it is rejected or declined. A party cannot be 
held to contract where there is no assent. Silence operates as an 
assent and creates an estoppel only when it has the effect to mis- 
lead. 

There must be such conduct on the part of the insurer as would, 
if it were not estopped, operate as a fraud on the party who has 
taken or neglected to take some action to his own prejudice in re- 
liance upon it: 2 May on Ins., § 508. When a party is under a 
duty to speak, or when his failure to speak is inconsistent with 
honest dealings and misleads another, then his silence may be 
deemed to be acquiescence. 

If the company knew a person was acting as its agent without or 
in excess of authority and did not disclaim his acts, it might be held 
liable, as in such a case there is a duty to speak. But this case 
presents no element of that character. The plaintiffs knew that 
Nichols had no authority to contract with them on behalf of the 
defendant. Their application was promptly rejected by the defend- 
ant when it reached it. They were not misled by the neglect of 
Sage to notify them of that fact. They knew they had no contract 
until the application was approved, and they could at any time 
have withdrawn their application and secured other insurance. If 
they had done so and the defendant had issued a policy, it could not 
be claimed that they were liable for the premium. It is very plain 
that they relied upon Nichols and his statement that “it would be 
all right,” but as they knew he had no power to speak for the com- 
pany, their trust was in him alone, and they had at no time any 
legal claim upon the defendant. 

While I do not find that this question has been presented before 
in the courts of this state, it has been raised in other jurisdictions 
and decided adversely to the plaintiffs’ claim. 

In Insurance Co. vs. Johnson (23 Penn. St., 72), a fire occurred 
six months after the application was made, during which time the 
company had neglected to notify the plaintiffs that their application 
was rejected, and that delay was claimed to justify the inference of 
a contract. It was held that a proposal could not become a con- 
tract from delay in rejecting or answering it. 

In Royal Ins. Co. vs. Beatty (119 Penn., 6), the validity of a policy 
by renewal was involved, and it was decided that when in an action 
upon a contract plaintiff’s case consists of proof of a proposal with 
the presumption of assent thereto arising from silence of the defend- 
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ant, no legal inference of a contract can arise out of such silence 
without evidence of a duty to speak on the part of the defendant, 
which was neglected to the plaintiffs harm. To the same effect 
are Haskin vs. Agricultural Ins. Co., 78 Va., 700; Misselhorn vs. 
Mut. R. F. Life Ass’n, 30 Fed. Rep., 543; Winnesheik Ins. Co. vs. 
Holzgrafe, 53 Ill, 516. 

And it was said in Titus vs. Glens Falls Ins. Co. (81 N. Y., 410), 
in reference to a waiver by an insurance company of a breach of a 
condition which forfeited the policy, that “A waiver cannot be 
inferred from mere silence. It (the company) is not obliged to 
do or say anything to make a forfeiture effectual.” And it may be 
added that a person is under no obligation to do or say anything 
concerning a proposition which he does not choose to accept. 

Our opinion is, that when an application for insurance is made 
and its rejection is not signified, no presumption of its acceptance 
can be indulged in. There must be actual acceptance or there is 
no contract. 

The respondent contends further that the company was bound 
from the time of the payment of the premium to Nichols. Their 
payment was never remitted to Sage or to the company, and it is 
not found that they had any knowledge of it. Its effect, therefore, 
depends on the relation which Nichols bore to the defendant and 
the knowledge which plaintiffs had of his powers. 

There is no finding in the case that Nichols was the defendant’s 
agent. The referee refused to find either that he was or was not 
the defendant’s agent. He found that Sage had authority to ap- 
point sub-agents, and that the acts done by Nichols in connection 
with the risk in question were within the scope of Sage’s authority. 
But this does not aid the plaintiffs in view of the express finding 
that plaintiffs knew that the application had to be submitted to 
some other person or persons and approved by them before a policy 
could be issued. 

The negotiations with Nichols did not reach the point where a 
contract was made. Nichols did not assume to have power to con- 
tract. The plaintiffs understood that perfectly. There was an ap- 
plication to defendant through Nichols. He was the solicitor merely. 
His apparent power to represent the defendant did not go beyond 
that. The application was to be approved by and the contract to 
come from some person other than him. 

That person was either Sage or the company. The application 
reached and passed Sage without approval, and of this fact Nichols 
was informed, and he then knew that the contract if made must 
come from the company. About June Ist the plaintiffs learned 
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from Nichols that he had received no word from the company that 
the,application had been approved or the risk accepted. In sub- 
stance Nichols informed them that approval must come from the 
company, and yet he told them because it had not come it was all 
right, and they would get the policy in a day or two. 

Now it is very plain that Nichols had no authority to make that 
statement. Had plaintiffs any right to rely upon it? Did the ac- 
ceptance of the premium by Nichols coupled with the statement 
that it was all right, and the policy would come in a day or two, 
bind the defendant? Obviously not, under the finding that plaint- 
iffs had been informed that he had no power to make or issue a 
policy, and that before their application could grow into a contract 
it must be approved elsewhere This fact, of which plaintiffs were 
informed at the beginning of their negotiations, limited and quali- 
fied all their subsequent dealings with Nichols. The payment of 
the premium could not, therefore, bind the defendant, as Nichols 
had no authority to contract on its behalf, and for the same reason 
his statement that “it was all right and they would get the policy 
in a day or two” wasthe expression of an opinion merely. Having 
no power to contract, he could not bind the defendant by a repre- 
sentation as to the effect of its failure to report its action upon the 
application. A different question would have been presented had 
the plaintiffs dealt with Nichols as the agent of the defendant with 
no knowledge as to any limitations upon his power: Bodine vs. 
The Exchange Fire Ins. Co., 51 N. Y., 117; Arff vs. S. F. Ins. Co., 
125 id., 57-64. But such a case is not presented on the facts as 
found by the referee. 

The judgment must be reversed, and a new trial granted. 

All concur. 





Travelers Ins. Co. vs. McCarthy. 


SUPREME COURT OF COLORADO. 


TRAVELERS INS. CO. 
v8. 
McCARTHY.* 


An accident policy excepted ‘intentional injuries inflicted by the insured 
or any other person.” 


Held, That intentional injuries inflicted by another, whether with or without 
consent of insured, are within the exception. 


Marxuam & Ditton, for Appellant. 

J. L. Murpuy and Browne & Purnam, for Appellee. 

Ricumonp, C. 

This is a suit upon what is commonly called an “accident policy 
of insurance.” There was a judgment against the company for the 
sum of $1,016.67, besides costs. The case is here upon alleged 
errors of law committed by the court in sustaining a demurrer to 
defendant’s answer. The policy sued upon by its terms insured 
the life of John F. McCarthy. in the sum of $1,000, to be paid to 
his wife, Julia McCarthy, if surviving, within ninety days after 
sufficient proof that the insured, at any time within the continuing 
of the policy, shall have sustained bodily injuries, effected through 
external, violent, or accidental means, within the intent and mean- 
ing of the contract. The policy of insurance is set out in the com- 
plaint in heec.verba, and contains the following clause:— 

This insurance does not cover disappearances; nor injuries of which there 
is no visible mark upon the body ; nor accident nor death or injury resulting 
wholly or partly, directly or indirectly, from any of the following causes, or 
while so engaged or affected: Suicide, sane or insane; intentional injuries 


(inflicted by the insured or any other person); intoxication or narcotics; 
dueling or fighting, war or riot. 


In addition to the usual allegations in actions upon such policies, 
the plaintiff sets out in the complaint that on the 3d day of No- 
vember, A: D. 1886, and while said insurance policy was in full 
force, and while the said insured was in the peace of the state, he 
received a personal itijury which caused his death within ninety 
days thereafter, and on the day aforesaid, and that said injury 
which caused his death was through external, violent, and acci- 
dental means, within the meaning of the said policy of insurance, 
and the conditions and agreements therein contained, to-wit, by 
being shot by a leaden bullet from a pistol loaded with powder and 


* Decision rendered, Jan. 10, 1891. 
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leaden bullets in the hands of one Daniel Monahan, and while the 
said insured, John F. McCarthy, was standing on the public high- 
way, near the town limits of the said city of Leadville, in the 
county of Lake and state of Colorado. To the complaint the de- 
fendant answers, and denies that the death of the insured was oc- 
casioned by bodily injuries affected through external, violent, and 
accidental means, within the meaning of the contract of insurance; 
that death was caused by intentional injuries inflicted by Daniel 
Monahan while said Daniel Monahan and the said John F. Mc- 
Carthy were engaged in a personal altercation. Much else is set 
up in the answer, but for the purposes of this opinion it is unnec- 
essary for us to quote further. The main contention between the 
parties to this action is raised by the demurrer to the answer, to 
the effect that the answer does not state facts sufficient to consti- 
tute a defense. The contention of the appellant is that the court 
erred in sustaining the demurrer; that the averment in the answer 
that the death of the insured was not accidental, but the result of 
an intentional injury inflicted by the said Daniel Monahan, was a 
good defense, and the company was not liable. The contention 
of the appellee is that the terms of the policy do not preclude a re- 
covery; that the words “intentional injury inflicted by another per- 
son,” mentioned in the policy, mean intentional injuries inflicted by 
the said insured, or injuries inflicted intentionally by another per- 
son through the procurement or consent of the insured. The ex- 
ception in the insurance policy upon which appellants rely, hereto- 
fore recited, is as follows: ‘Intentional injuries inflicted by the 
insured or any other person.” If the fact be that this clause pre- 
cludes a recovery when the injured individual has been killed or 
injured by the intentional act of another, or, in other words, if it 
precludes the idea that death or injury was the result of accident, 
then certainly the contention of appellant is correct, and plaintiff 
cannot recover. Happily we have very recent adjudications cover- 
ing the construction of the identical clause here under considera- 
tion. In the case of Insurance Company vs. McConkey (127 U. 8., 
661), decided subsequent to the institution of this particular action, 
Mr. Justice Harlan, in passing upon this question, said: “The 
policy expressly provides that no claim shall be made under it 
where the death of the insured was caused by intentional injuries 
inflicted by the insured or any other person. Ifhe was murdered, 
then his death was caused by intentional injuries inflicted by an- 
other person. Nevertheless, the instructions to the jury were so 
worded as to convey the idea that, if the insured was murdered 
the plaintiff was entitled to recover; in other words, even if death 
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was caused wholly by intentional injuries inflicted upon the insured 
by another person, the means used were ‘accidental ’ as to him, and 
the company was liable. This was error. Upon the whole case, 
the court is of the opinion that, by the terms of the contract, the 
burden of proof was upon the plaintiff, under the limitations we 
have stated, to show, from all the evidence, that the death of the 
insured was caused by external violence and accidental means; also 
that no valid claim can be made under the policy, if the insured, 
either intentionally or when insane, inflicted upon himself the in- 
juries which caused his death, or if his death was caused by inten- 
tional injuries inflicted upon him by some other person.” In the 
case of Hutchcraft’s Ex’r vs. Insurance Co. (87 Ky., 301), the court, 
in construing a proviso like the one under consideration in the case 
before us, says: “The remaining clause stipulates for a further 
exemption of appellant’s liability in the event that intentional in- 
juries are inflicted upon the insured by himself or any other per- 
son. Itis contended by appellant that the meaning of this clause 
is that, if the insured intentionally inflicted injuries upon himself, 
or if any other person intentionally inflicted injuries upon him with 
his consent or at his instance, then the appellee should not be 
liable. A moment’s reflection will show that the clause will not 
admit of this construction. The clause, when placed in juxtaposi- 
tion with its antecedent, reads as follows: ‘No claim shall be made 
under this ticket when the death may have been caused by inten- 
tional injuries inflicted by the insured or by any other person.’ 
This sentence, though awkwardly expressed, is complete, and fairly 
expresses the idea that, if the insured intentionally injures himself 
by the infliction of bodily wounds from which he dies, he thereby 
breaks the condition of the policy, or that if be is intentionally in- 
jured by any other person, by the infliction of bodily wounds from 
which he dies, the condition of the policy is thereby broken; there- 
fore to add the words ‘ with his consent’ or ‘at his instance’ would 
have the effect of torturing the meaning of the language used 
beyond its legitimate import.” 

We quote thus extensively from these opinions because they 
clearly and concisely state, perhaps in better language than we are 
capable of doing, the exact conclusion of our minds with reference 
to the clause in the policy mentioned in the complaint and answer. 
We cannot accept the conclusion reached by the court below, or 
that forced upon our attention by the appellee in the argument. 
It requires no extended reasoning to illustrate the purpose of the 
language of the policy referred to in the answer and relied upon as 
adefense. There is a vast difference between an intentional injury 
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and an accidental injury. Against accidental and violent injuries 
the policy provided, but there it stopped, and the company lim- 
ited its liability by distinctly specifying that, when injury or death 
resulted from intentional injuries inflicted by another, they were 
duly excepted from the operation of the policy. It is averred in 
the answer that the death of the insured resulted from the inten- 
tional act of the said Daniel Monahan. This we think was quite 
sufficient to maintain the contention of the defendant; that is, that 
the answer was a complete and absolute defense to the cause of ac- 
tion stated in the complaint. The demurrer to the answer should 
have been overruled. We are of the opinion that the judgment of 
the court below should be reversed, and the cause remanded for 
further proceedings. Reed and Bissell, CC., concurring. 


Per Curiam. For the reasons stated in the foregoing opinion the 
judgment of the court below is reversed. 


SUPREME COURT OF VERMONT. 


TARBELL FT AL. 
v8. 
VERMONT MUT. FIRE INS. CO.* 


The premiums were purchased by T., who made part payment and gave his 
note to A, who paid the balunce. Title was conveyed to A, who gave a 
conditional bond to reconvey to T. on payment of note. Insurance was 
taken in name of A, without mention of T.’s interest, through an agent 
who knew the facts. Afterwards A transferred title to B, who mort- 
gaged back to A, and gave his own note in place of that of T., which 
was surrendered to the latter; T. agreeing to pay to B the amount of 
his note when it came due. T. remained in possession, and A and B 
claimed only as mortgagees.. No assignment of the policy was made nor 
notice given to the company of the second transaction. 

Held, That the first transaction was a mortgage, but the company was 
estopped to allege misrepresentations by the knowledge of the agent. 
Held, That the second transaction was a new mortgage, and a violation of 
the policy. Condition requiring notice to the directors, which was not 
waived by a knowledge of the agent, where the agent was never consult- 

ed in the matter by the purchaser. 

Held, That the company was not liable for a neglect of the agent within a 
statute making mutual companies so liable. 


The bill, as amended, alleged, in substance, the following facts: 
In 1880, Tarbell agreed with one Erskine to purchase certain 
premises upon which were the buildings in question. Being unable 


enim 
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to pay the whole purchase price, he applied to Thayer for assist- 
ance, which was promised upon condition that security should be 
given upon the premises. Thereupon Tarbell paid Erskine a part 
of the purchase price, and Thayer paid the balance. Erskine 
deeded the premises directly to Thayer. Tarbell gave Thayer his 
note for the full purchase price, and Thayer indorsed upon this 
note the amount paid by Tarbell, and gave Tarbell a bond condi- 
tioned that, when he had paid the balance due on the note, Thayer 
would convey the premises to Tarbell by deed warranty. This was 
all one and the same transaction. The bond provided that Tarbell 
should keep the premises insured for the benefit of Thayer, and in 
accordance therewith Tarbell applied to one Orcutt, informed him 
fully as to the state of the title, and requested him to effect an in- 
surance upon the buildings for the benefit of Thayer. Thereupon 
Orcutt wrote out the application, which Tarbell procured Thayer 
to sign, and forwarded the same to defendant, which issued the 
policy in question, and delivered the same to Tarbell. The policy 
was in the name of Thayer, and neither the policy nor application 
stated the interest of Tarbell in the premises. In May, 1888, Thay- 
er applied to Tarbell for the repayment of his loan, and an arrange- 
ment was made by which Tewksbury gave his notes to Thayer for 
the amount due, payable in installments, and Tarbell agreed to 
pay Tewksbury these notes as they became due to Thayer. Thayer 
deeded the premises to Tewksbury by deed absolute, and Tewks- 
bury mortgaged to Thayer to secure the payment of his notes. It 
was agreed between Tewksbury and Tarbell that Tewksbury should 
hold the title as security in the same way that Thayer had done. 
Tarbell went into possession at first, and always continued in pos- 
session, and neither Tewksbury nor Thayer claimed any interest in 
the premises save that of mortgagee. It did not appear what the 
authority of Orcutt was, further than that he was “a duly author- 
ized agent of said insurance company.” From the stipulation as 
to additional facts, it appeared that the mortgage from Tewksbury 
to Thayer secured indebtedness from Tarbell to Thayer, for which 
Tewksbury had become liable, other than that on account of the 
original purchase of the premises in question; that the policy had 
never been assigned by Tewksbury; that no written notice of these 
transfers had ever been given to the directors of the defendant, 
nor had they any knowledge of the same, nor had they ever con- 
firmed the policy to Tarbell or Tewksbury; but Orcutt had full 
knowledge of all these transfers, having been informed of them by 
Tarbell, and assented to them. Upon the policy itself was this 
printed notice: ‘“ Whenever any one shall alienate conditionally, 
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by mortgage, his policy shall be void, unless he shall make a repre- 
sentation thereof in writing to the directors, stating the amount, 
and to whom mortgaged, who shall have power to give their assent 
to said mortgage, or to cancel said policy, as they shall judge proper 
on examination of the same.” After the transfer from Thayer to 
Tewksbury, and the mortgage back by Tewksbury to Thayer, the 
premises were destroyed by fire. 


Lamo & Tarsett and J. J. Wison, for Appellants. 

DiturneHam & Hose and J. D. Denison, for Appellee. 

Ross, J. 

The conveyance from Erskine to Thayer and the bond from 
Thayer to Tarbell are parts of one transaction, and are to be con- 
sidered in that light. Thus considered, Tarbell was the real pur- 
chaser from Erskine, and the conveyance to Thayer, absolute on its 
face, between Thayer and Tarbell, was only for security for the 
payment of the balance of the purchase money. Jn equity, Tarbell 
was a mortgagor in possession, and Thayer a mortgagee holding 
the absolute title as security for the payment of his debt, the same 
as one holding under a mortgage deed, after the law-day had 
passed. The true relation of these parties to the property was 
made known, on the facts stated in the bill and admitted by the 
demurrer to Orcutt, the agent of the defendant, when he made and 
took the application for the insurance. In making and taking the 
application Orcutt was the agent of the defendant. Being fully in- 
formed by the applicant m regard to the true state of the title, and 
of the relations of Tarbell and Thayer thereto, his representation 
thereof in the application bound the defendant, and estopped it 
from denying the truth of the representations of the title as there 
made: Ring vs. Insurance Co., 51 Vt., 563. 

If these were all the facts that are contained in the orator’s bill, 
on proper proof of loss by fire, a recovery, at law, could be had in 
an action on the policy, without the same being reformed: Ring 
vs. Insurance Co., supra. But from the agreed facts and statements 
of the bill, admitted by the demurrer, it appears that subsequently 
to the issuing of the policy, and before the loss by fire, Tarbell’s in- 
debtedness to Thayer was taken up by the notes to Tewksbury. 
This discharged Tarbell’s indebtedness to Thayer, and Thayer held 
the title solely for Tarbell’s benefit. Thayer held the title to other 
land, in equity belonging to Tarbell, as security for the payment of 
other indebtedness. Tewksbury assumed and paid both of these 
debts of Tarbell to Thayer. Tarbell gave his notes for both to 
Tewksbury, and, to secure their payment, had Thayer convey both 
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parcels to Tewksbury, and Tewksbury mortgaged them back to 
Thayer; Tarbell taking a bond from Tewksbury for a conveyance 
to him on his payment of his notes. The legal effect of these trans- 
actions was to pay and discharge Tarbell’s equitable mortgage to 
Thayer, and to create another from Tewksbury to Thayer, and an- 
other and larger one, both in amount and property covered, to 
Tewksbury. Tarbell told Orcutt, the defendant’s agent, of these 
transactions, and he “ made no objection.” No knowledge of them 
ever came to the directors of the defendant. It is to be observed 
that no allegation is made that Tarbell ever inquired of Orcutt 
what it was necessary for him to do to keep the policy of defend- 
ant alive upon the property, nor did he request Orcutt, nor did 
Orcutt undertake, to do anything to that end. It is manifest from 
this statement that R. L., § 3617, does not apply. That section only 
binds mutual fire insurance companies for the acts and neglects of 
the several agents “ appointed by them,” “ while in the performance 
of their duties as the agents of said companies.” Moreover, the 
policy of the defendant, then held by Tarbell, though running to 
Thayer, contained a provision making the charter and by-laws of 
the defendant a part of the contract, with this by-law plainly printed 
thereon: ‘“ Mortgages: Whenever any one shall alienate condi- 
tionally, by mortgage, his policy shall be void, unless he shall make 
a representation thereof in writing to the directors, stating the 
amount, and to whom mortgaged, who shall have power to give 
their consent to said mortgage, or to cancel said policy, as they 
shall judge proper on examination of the same.” This by-law 
clearly points out what must be done to keep a policy alive when a 
mortgage is placed upon the property insured, and takes from the 
agent, and reserves to the directors alone, the power and right to 
confirm the policy. There was no compliance, or attempted com- 
pliance, by the assured with this by-law, nor any excuse shown for 
a non-compliance. Hence, by force of the by-law which was a part 
of the contract, the policy became void, by the neglect of the as- 
sured, before the fire occurred. It is no answer that Tarbell, who 
was the person beneficially insured in the name of Thayer, and 
who held the policy, did not acquaint himself with its provisions. 
He was bound to do so, or suffer for his neglect. Neither can it be 
answered that this is the same mortgage which existed when the 
policy issued. In the equitable mortgage then existing, Tarbell 
was the mortgagor and Thayer the mortgagee. When the loss oc- 
cured, Tewksbury held the title to this and another lot of land as 
security for the payment of Tarbell’s obligations to him, which were 


greater in amount, and covered another lot of land, than the 
vou, XXI.-16. 
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original equitable mortgage from Tarbell to Thayer. Besides this, 
Tewksbury had become a new party, and had mortgaged both lots 
of land back to Thayer to secure the payment of his notes to 
Thayer. The debts thus secured, by new conveyances of the same 
and other land, were also in part new, and other than existed when 
the policy issued. On these facts, for the court of equity to give 
the orators the relief prayed for would be to disregard rather than 
enforce, to make rather than construe, their contracts. The decree 
is affirmed, and cause remanded. 


UNITED STATES CIRCUIT COURT, 


DISTRICT OF OREGON. 


STEEL 
vs. 
PHENIX INS. CO. or BROOKLYN.* 


A twelve-months’ limitation in a policy of fire insurance, within which the 
assured must sue for a loss, is not waived by conduct of the insurance 
company calculated to make the former believe that the loss will be paid, 
provided such conduct ceases, so as to leave a reasonable time within 
which to sue; and seven months of thetwelveis considered ample time. 


A limitation of twelve months from the date of the fire within which to sue 
on a policy of fire insurance commences to run from such date. 


Gerorce H. Wituams, for Plaintiff. 

L. B. Cox and W. 8. Gooprettow, for Defendant. 

Deapy, J. 

On April 21, 1884, the defendant, in consideration of the sum of 
$300 paid to it by E. S. Kearney, insured him as “ Receiver for 
Holladay vs. Holladay,” in the sum of $5,000, against loss or damage 
by fire on a half interest in the Clarendon Hotel and furniture, for 
the term of one year from the 27th of the month, and, on the night 
of May 19th following, the property was destroyed by fire. 

This suit was brought on July 10, 1885, by D. P. Thompson, as 
the successor of Kearney in the receivership, to reform the policy, 
which it is alleged in the bill was made payable to Kearney, “ in- 
stead of the receiver in the suit of Holladay vs. Holladay, and his 
successors, or the benefit of whom it might concern.” 

There was a demurrer to the bill, on the ground that the plaint- 
iff’'s right of action was barred, because the suit was not com- 

* Decision rendered, Oct. 19,1891. Syllabus by the Court. 
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menced “ within twelve months next after the date of the fire from 
which the loss occurred,” as provided in the policy. 

The demurrer was sustained (11 Sawy., 276), and the receiver 
filed an amended bill, alleging therein conduct on the part of the 
defendant which he claimed amounted to a waiver of this limitation. 
There was a demurrer to this bill also, which was sustained, and 
the suit dismissed. 

On July 12, 1886, Thompson was removed from the receivership, 
and George W. Weidler and Joseph Holladay were appointed in his 
place. Thereafter the suit of Holladay vs. Holladay was decided in 
favor of Ben Holladay, and the receivers were discharged. On 
July 8, 1887,-Ben Holladay died, and on June 3, 1889, James Steel, 
his administrator, was made plaintiff. 

The case was appealed to the supreme court, where the final de- 
cree of this court was reversed, on the ground that the allegations 
of the amended bill showed a waiver of the limitation as to the 
time of bringing the suit, and the case was sent back for further 
proceedings accordingly. 

Here the defendant answered, denying the alleged conduct, and 
setting up the twelve-months’ limitation on the right to sue, to 
which the plaintiff replied. 

The plaintiff took testimony in support of the amended bill. 

The defendant took none, and the case was argued and submit- 

ted on the pleadings and evidence. 

The case made in the amended bill, on which the supreme court 
reversed the decree of this court, is not supported by the proof. 
Mr. Thompson was examined as a witness, and he plainly admits 
that he was explicitly informed by the agent of the defendant, at 
least seven months before the expiration of the twelve months, that 
the defendant would not pay the claim. All negotiations on the 
subject ceased thereafter. And, on being asked if he delayed 
bringing suit on account of the statements of the agent, he 
answered: ‘I cannot now say; I do not remember.” 

The contention of the plaintiff appears to be that, if the receiver 
was delayed in bringing this suit on account of the assurance that 

_the matter would be settled, for however short a time, the twelve- 
months’ limitation is gone—waived—or can only be counted from 
the termination of such assurance. 

But I do not so understand the law. The ruling of the supreme 
court in this case (136 U. S., 299), implies that, if the conduct of the 
defendant prevented the plaintiff from bringing suit within twelve 
months from the date of the fire, it cannot avail itself of such limit- 
ation. But suppose the plaintiff is only prevented by such means 





244 United States Circuit Court. [March, 


from bringing suit for three months after he was otherwise entitled 
to, cannot the defendant avail itself of the other seven months of 
the limitation? What was to hinder this suit being brought within 
this seven months? The parties might have agrged by the policy 
that the suit should be brought in six months after the date of the 
fire: Reddesbarger vs. Insurance Co., 7 Wall., 389; Davidson vs. 
Insurance Co., 4 Sawy., 594; May, Ins., § 478. 

If the conduct of the defendant only prevented this suit from 
being brought for five months after the date of the fire, it is only 
a waiver of so much of the limitation. 

The question, then, is, did there remain of the limitation a rea- 
sonable time within which to bring this suit? and this admits of 
but one answer. ‘The time (seven months) was ample. Indeed, 
under the circumstances, one month was sufficient. The fact is, as 
the history of the case shows and the court knows, this suit was 
brought upon the theory that the ruling of this court in Spare vs. 
Insurance Co. (9 Sawy., 142), construing the phrase “after the loss 
occurs” as meaning after the loss was ascertained and payable, 
and not the date of the fire. Accordingly, the original bill contained 
no allegations tending to show a waiver of the limitation by the 
defendant. 

But the court held that the time specified in the policy at which 
the limitation was to commence to run (the date of the fire) was 
not ambiguous, and must be taken to have effect as it read. 

Thereupon the amended bill was filed, in which the attempt was 
made to avoid the difficulty by setting up a waiver of the limitation, 
alleging, among other things, that the receiver was delayed for 
“some time,” whatever that may mean, in bringing his suit, by 
assurances from the defendant that the matter would be settled. 

More than this, the records of this court show that the receiver 
brought a similar suit to reform and enforce this policy on October 
21, 1884, just five months and two days from the date of the fire. 
On June 24, 1885, a demurrer was sustained to the bill, because it 
did not appear therefrom that the court appointing the receiver 
had authorized the suit to be brought; and on July 10, 1885, he 
dismissed that suit, and brought the present one, in which such 
authority is alleged. 

Of course, in the face of these facts, there could not be any truth 
in the allegations of the amended bill as to the cause of the delay 
in bringing this suit. 

The statements in the bill on this subject, which are denied by 
the answer, seem to have been the work of the attorney, which the 
receiver in his testimony utterly fails to support. 
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For instance, it is alleged in the amended bill that the agent 
“demanded” the payment of the premium; that the agent was 
authorized to assure the plaintiff that the sum would be paid, and 
that he delayed bringing this suit on account of such assurance. 
But the testimony of Mr. Thompson is that the agent said it would 
facilitate the settlement if it were paid, and the plaintiff paid it. 
Besides, the premium was due, and should have been paid on the 
delivery of the policy, whether the insurance was in favor of Kear- 
ney alone, or to him and his successors, or whether the loss oc- 
curred during his receivership or that of Mr. Thompson. He also 
testifies that while the agent said he thought the company would 
pay the amount, “he was not authorized to say;” and, in reply to 
the question, “ Did you delay bringing a suit in consequence of the 
statement made to you by the agent?” answered: “TI cannot now 
say; [do not remember;” and also that he learned definitely from 
the defendant, within one, two, or three months after the expira- 
tion of the sixty days, that it would not pay the demand. 

There was no waiver of the twelve-months’ limitation by the 
defendant, nor did the plaintiff ever so regard its conduct. 

The only other question ‘in the case is, when does the twelve- 
months’ limitation commence to run—from the date of the fire, or 
from the expiration of sixty days after proofs of loss were 
furnished ? 

Numerous authorities pro and con have been produced on the 
question when the limitation commences, in case the action is re- 
quired to be brought within twelve months or other certain period 
from the time “the loss occurs;” and I still think, as I said in 
Spare vs. Insurance Co. (9 Sawy., 145), that the weight of authority 
is in favor of the conclusion thst the “loss occurs,” not at the date 
of the fire, but thereafter, when the same is ascertained and estab- 
lished. 

This construction of the phrase naturally led the insurance com- 
panies to the use of language in naming the date or event from 
which the limitation should commence which would not admit of 
doubt as to its meaning—“twelve months next after the date of 
the fire from which the loss shall occur” was substituted for 
“twelve months next: after the loss shall occur.” 

No case has been found that gives any but a literal construction 
to the words “ date of the fire,” and in my judgment none will be. 

On this point I am constrained to follow my judgment given in 
this case (11 Sawy., 276), when I first heard it. It is there said:— 


It is well established that a stipulation limiting the time within which an 
action may be brought on a policy of insurance is valid and binding on the 
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parties thereto; but that, if it is ambiguous, either in itself, or taken in con- 
nection with other provisions or stipulations in the policy, the ambiguity 
must be resolved in favor of the assured. See Spare vs. Insurance Co, (9 
Sawy., 145), and cases there cited. The stipulation for limitation in this 
policy is, considered by itself, plain, and susceptible gf but one meaning; 
and, putting aside the provision concerning an award as inapplicable in this 
instance, there is nothing in the policy to qualify or render it doubtful. 

On this view of the case there is no need to consider the ques- 
tion of reforming the policy; for, as was said in this case (11 Sawy., 
279): “The court will not reform an instrument merely for the 
sake of reforming it, but only to enable a party to assert some right 
thereunder.” And this statement is indorsed by Mr. Justice Har- 
lan in his opinion in this case (136 U. S., 296), also Mr. Justice 
Field in Davidson vs. Insurance Co. (4 Sawy., 594), said the same 
thing. 

On the argument, counsel for the plaintiff contended that “ this 
is not a suit upon the policy, but a suit to enforce a specific perform- 
ance of the contract between the parties;” citing Hay vs. Insurance 
Co., 77 N. Y., 235. 

In that case there was a clause in the policy limiting the time 
within which a suit might be brought to enforce the same. This 
clause was alleged to have been inserted in the policy by fraud or 
mistake, and the object of the suit was to have it stricken out, or to 
compel the defendant to give a policy without such clause, accord- 
_ ing to the agreement of the parties. The answer was that the suit 
was barred by lapse of time. The court very properly held that 
the disputed limitation did not apply, saying that the suit was “to 
compel the defendant to give a policy according to the agreement 
of the parties.” 

When that policy was reformed by striking out the special lim- 
itation, a suit could be brought on it to enforce it,-if brought 
within the period prescribed by the general statute of limitations. 
But in this, assuming that the court would decree a reformation of 
the policy, stillit could not be enforced, on account of the special 
limitation therein. The court will not reform a policy merely for 
the sake of reforming, when no action can be maintained on it 
when reformed. There is no analogy between the two cases. 

The bill must be dismissed, and it is so ordered. 





Stone vs. Insurance Companies. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


STONE 
vs. 
HOWARD INS. CO. 
GRANITE STATE FIRE INS. CO. 
FIREMAN’S INS. CO.* 


One policy insured a shoe factory building, another the machines, fixtures, 


g 
and furniture therein, and a third boots and shoes and stock contained 
therein, all stipulated that they should be void if the premises insured, 
if a manufacturing establishment, ceased operation for more than thirty 
days without consent. 


Held, That a stoppage of the machinery for four months, and a discharge of 
the employes for the season, was a violation of. the provision which for- 
feited the first two policies, but did not apply to the third. 


Held, That a custom of the company to so stop operations and knowledge of 
the agent did not affect the result. 


F. A. Gasxitt and Kent & Dewey, for Plaintiff. 
F. P. Goutpina, for Defendanis. 
ALLEN, C., J. 

The plaintiff, at different dates, tcok out three policies of insur- 
ance from three different insurance companies. So far asis made 
to appear to us, neither policy contained any reference to either of 
the other policies, and neither company knew of any other insur- 
ance except that made by its own policy. The first policy insured 
the plaintiff upon 

Two-story and basement frame building, occupied by assured as a steam- 


power boot and shoe factory, situate on east side of Winthrop Street, Holliston. 


The second policy was upon 

Machines, boilers, engines, shafting, pulleys, belts, and supplies for same; 
tools, dies, lasts; patterns, cases, implements, screws, forms, tacks, shop, and 
office furniture, fixtures, and iron safe, contained in two-story frame build- 
ing and basement, occupied by the assured as a steam-power boot and 
shoe factory 

Situated as above described. The third policy was upon 

Boots and shoes, manufactured and in process of manufacture, and stock 
and material, contained in a two-story and basement frame building, occu- 
pied by the assured as a steam-power boot and shoe factory 


Situated as above described. Each policy was in the form known 
as the “ Massachusetts Standard Policy,” and contained the pre- 
scribed clause respecting the circumstances under which the policy 





* Decision rendered, April 3, 1891. 
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should become void, the parts material to the present inquiry 
being as follows:— 


This policy shall be void * * * ifthe premises hereby insured shall be- 
come vacant by the removal of the owner or occupant, and so remain vacant 
for more than thirty days, without such assent, or if it be a manufacturing 
establishment, running in whole or in part extratime, * * * orif such 
establishment shall cease operation for more than thirty days without per- 
mission in writing indorsed hereon. 


The defense in each case was that the property insured was a 
manufacturing establishment, or was in and part of a manufactur- 
ing establishment, and that the same ceased operation for more 
than thirty days without such permission. Omitting all unessential 
words the provision of each policy was: “ This policy shall be void, 
if the premises hereby insured be a manufacturing establishment, 
if such establishment shail cease operation for more than thirty 
days. without permission in writing indorsed hereon.” It is obvious 
from the description in each policy that it was well understood by 
the parties that the plaintiff maintained a manufacturing establish- 
ment, and that the building insured by the first policy, and the 
machines, etc., insured by the second policy, constituted parts 
thereof. In respect to the property insured by the third policy, in 
the opinion of a majority of the court it cannot be held to consti- 
tute a part of the manufacturing establishment, or to operate or be 
operated as such, or to cease operation, for the following reasons, 
stated by Mr. Justice William Allen: This property differs from 
the factory or the manufacturing establishment which operates 
upon them, as a thing operated upon differs from that which oper- 
ates, or the tool from the material it works upon. A manufactur- 
ing establishment is an establishment for manufacturing raw ma- 
terial,—that is, for operating upon material; and the idea of it 
excludes the material upon which it operates. Much less can the 
idea of the material include the manufacturing which operates upon 
it. The policy reads that the policy shall be void, “if the premises 
hereby insured * * * be a manufacturing establishment, * 
* ¥* if such establishment shall cease operation.” It cannot be 
construed as if it read, “if the premises shall be a manufacturing 
establishment, or goods manufactured or in process of manufact- 
ure, stock, or materials in a manufacturing establishment, and 
such establishment shall cease operation.” The same form of pol- 
icy is prescribed for insurance upon all kinds of property; and there 
would naturally be inserted general provisions which are applicable 
to some kinds of property, and not to other kinds. The provision 
in regard to the removal of property insured is evidently intended 
for movable property. The provision in regard to the premises 
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becoming vacant by the removal of the owner or occupant, and the 
provision in regard to dangerous materials being kept or used on 
the premises, evidently relate only to buildings insured. There 
is more reason in holding that those provisions apply to furniture, 
and that an insurance on furniture or any personal property in a 
house would be made void by the vacancy of the house, or by the 
keeping in it of the dangerous articles mentioned, than that an in- 
surance on stock in a manufacturing establishment would be made 
void if the factory ceased operation. All these provisions have full 
meaning and effect when applied according to their terms to an 
insurance of property to which they can be applied. To extend 
them to an insurance of property to which they do not apply, be- 
cause the destruction of such property not insured may cause the 
destruction of the property insured, is against all rules of construc- 
tion, and seems to be a plain interpolation of what is notin the con- 
tract. The building, and the machinery, fixtures, and appliances, 
constitute the manufacturing establishment. It is going far enough 
to hold that in an insurance of machinery the premises insured are 
the manufacturing establishment, of which the machinery consti- 
tutes a part. In the opinion of a minority of the court, consisting 
of Mr. Justice Holmes, Justice Knowlton, and myself, the estab- 
lishment’s ceasing operation for more than thirty days was a breach 
of the condition of the third policy also; but in respect to this the 
opinion of the majority of course prevails. 

The plaintiff contended further that the property insured in each 
separate policy, when taken by itself, did not constitute “ manu- 
facturing establishment,” within the meaning of the contract, even 
though it might form a part of such an establishment, or, as it is 
expressed in the plaintiff's brief, that “it is the combination that 
makes the establishment;” that neither the building, nor the ma- 
chinery, nor the goods manufactured or in process of manufacture, 
when taken alone, constituted such an establishment; and that 
therefore neither policy became void, even though the plaintiff's 
manufacturing establishment ceased operation for more than thirty 
days. This construction of the policy seems to us to be too narrow 
and literal to carry out fairly the intention of the parties. It is no 
doubt often proper, in construing a policy of insurance, to lean 
somewhat against the insurer, where the meaning of a clause is 
doubtful. But, after all, the natural and obvious sense of the words 
must be adhered to. The provision under consideration is general 
language, fixed by statute. It is included among other provisions 
describing the circumstances under which a policy shall be void, 
some of which relate solely to insurance upon real estate, others 
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solely to insurance upon personal estate, and still others to insur- 
ance upon both real and personal estate. The statute enacts a form 
of policy which is intended to be used in cases of insurance upon 
many different kinds of property, and the legislature has sought to 
include enough to secure the rights of both parties in all ordinary 
cases by provisions which must be expressed with some compact- 
ness. This standard form of policy was obviously designed to be 
used in insuring manufacturing property. But, if the view con- 
tended for by the plaintiff is sound, the clause in respect to the 
ceasing of operation of manufacturing establishments would be 
wholly nugatory, unless everything that goes to make up such an 
establishment is included in the same policy. It is true that an 
insurance company might insert a special clause or affix a rider to 
the effect that the provision should apply if the premises or prop- 
erty insured constituted a part of a manufacturing establishment. 
But we cannot think the legislature intended to require this to be 
done. The general idea upon which the clause is founded is that, 
when a manufacturing establishment is insured, the risk increases 
if the operation ceases for a length of time. But the risk is the 
same whether the property insured constitutes the whole of such 
an establishment or only a part of it. Insurance upon a manufact- 
uring establishment is to become void if it ceases operation for 
more than thirty days. The insurance upon a manufacturing es- 
tablishment includes insurance upon everything that goes to make 
up that establishment; and, on the other hand, insurance upon a 
part of such an establishment must be deemed to be an insurance 
on the establishment, within the meaning of the clause referred to. 

The testimony of the plaintiff's witness, Stone, shows such a ces- 
sation of operation of the establishment as to defeat the first two 
policies. The machinery stopped about four months before the 
fire, and did not run afterwards; and the employes were then dis- 
charged for the season. It cannot be said, without a paipable per- 
version of the meaning of language, that the manufacturing estab- 
lishment was in operation during this interval of time. It ceased 
operation as a manufacturing establishment; and this was the very 
thing that the policy expressly provided against. Where an exist- 
ing fact is at variance with a clause of an insurance policy, and is 
known by the company to be so, there may be an implication that 
the clause is not insisted on: New Market Sav. Bank vs. Royal Ins. 
Co., 150 Mass., 374. But a clause which makes express provision 
for the future cannot be thus done away with. In each of the first 
two policies, the parties, by adopting the standard form of policy, 
expressly contracted that the policy should become void if the 
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establishment should cease operation for more than thirty days. 
Neither the previous habit of the plaintiff to cease operating his 
factory during the dull season, nor the general custom of manufac- 
turing of boots and shoes to do the same thing, nor the knowledge 
of the insurance agent that it was usual thus to stop business, can 
have the effect to render nugatory the express provision of the 
policies: Keith vs. Insurance Co., 10 Allen, 228; Kimball vs. Insur- 
ance Co., 9 Allen, 540, 543; Herrman vs. Insurance Co., 85 N. Y., 
162. The result is, according to the terms of the report, that in the 
actions upon the first and second policies there must be judgments 
for the defendants, and in the action upon the third policy there 
must be judgment for the plaintiff for the amount of the policy. 
Ordered accordingly. 


SUPREME COURT OF MINNESOTA. 


POWERS DRY GOODS Co. 
vs. 


IMPERIAL FIRE INS. CO., or Lonpon.* 


The obligation imposed upon the assured, by the terms of a policy of fire in- 
surance, to make a particular inventory of the goods after a fire shall 
have occurred, is excused if the goods are so damaged that it is not rea- 
sonably practicable to make such an inventory. Evidence held it to 
justify the verdict. 

A policy contained an arbitration clause giving either party the right to de- 
mand this mode of adjustment in the event of a disagreement between 
them as to the amount of the loss. Each party was to select one arbi- 
trator, and the two so chosen were to select an umpire. Held, that if, 
upon a demand by the assured for such an arbitration, the insurer in bad 
faith prevents or unreasonably postpones an arbitration, the latter is 
precluded from pleading, in defense of an action, that there had been no 
arbitration 

The pendency of negotiations for a compromise does not excuse a party from 
compliance with a demand that arbitration proceedings go forward. 

One of the parties to such an agreement for an arbitration should not assert 
his will, preference, or disapproval to control the arbitrators in the choice 
of an umpire; and if, by so doing, he prevents a choice being made, the 

failure of the arbitration being due to his own misconduct, he cannot of 
right demand that proceedings for an arbitration be undertaken de novo. 
The other party may resort to the ordinary legal remedy by action. 

The defendant’s adjusting agent being shown to have acted with the agents 
of several other companies in personal negotiations and transactions for 
the adjustment of the loss, it was properly for the jury to consider (upon 
the evidence) whether what was said by such other agents in the pres- 
ence of the defendant’s adjuster was not concurred in by him, in the 
absence of any dissent on his part. 


* Decision rend -red, Feb. 8,18'2. Syllabns by the Conrt 
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Youne & Licutyver, for Appellant. 
Lusk, Bunn & Hantey, for Respondent. 
Dickinson, J. 

The property for the loss of which a recovery is sought on the 
defendant’s policy of insurance consisted of a wholesale stock of 
dry goods, contained in two contiguous buildings in the city of St. 
Paul, one of which is distinguished as the “three-story building.” 
Two grounds of defense are to be considered. The first is that, as 
to the goods contained on the third floor of the three-story build- 
ing, the plaintiff did not comply with the express terms of the pol- 
icy, which required the insured, in case of loss, to “make a com- 
plete inventory of the same, stating the quantity and cost of each 
article, and the amount claimed thereon.” The second ground of 
defense is that the plaintiff did not comply with another provision 
of the policy, to the effect that, in case of disagreement of the 
parties as to the amount of the loss the same should be ascertained 
by appraisers, one of whom should be selected by each of the con- 
tracting parties. The two appraisers so selected were to choose an 
umpire. In fact no such particular inventory as is specified in the 
policy was made of the goods on the third floor of the three-story 
building; but the plaintiff’s position in the case is that it complied 
with this requirement of the policy as far as could be done, and 
that the extent and nature of the damage done by the fire in this 
apartment was such that an inventory of the goods could not be 
made. The court submitted it to the jury to determine whether 
the fact was in accordance with the contention of the plaintiff, in- 
structing the jury, in effect, that the failure to make such an in- 
ventory would not preclude a recovery if, by the exercise of all 
reasonable effort and diligence, the plaintiff could not have com- 
plied with the express requirement of the policy. This instruction 
was not excepted to, and may be accepted without comment as the 
law of the case. The evidence upon this point was such that the 
issue was properly submitted to the jury. Not only was there di- 
rect evidence in support of the verdict, but there was evidence go- 
ing te show that, after the defendant had demanded that a com- 
plete inventory be made in accordance with the requirement of the 
policy, it received without objection an inventory which declared 
on its face that it did not include the goods on the third floor of 
the three-story building, and stated the impossibility of making an 
inventory of such goods as the reason for the omission. The de- 
fendant’s agent, who acted in its behalf, was then personally ac- 
quainted with the condition of the goods, and the failure to object 
to the omission from the inventory might be considered by the jury 
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as an assent to or admission of the fact stated in the inventory,— 
that those goods were damaged to such an extent that it was im- 
possible to make an inventory of them. 

In considering the second ground of defense above referred to 
we shall assume, in accordance with the ruling at the trial, that the 
plaintiff would have no right to maintain this action if it had re- 
fused or neglected to comply with the provisions of the policy with 
respect to an appraisal or arbitration. In fact there was no such 
appraisal, but it is claimed on the part of the plaintiff that this was 
not by reason of his fault or neglect, but is to be attributed to the 
misconduct and bad faith of the defendant, and that the latter is 
hence precluded from putting forward as a defense the fact that 
there was no appraisal. There was evidence reasonably supporting 
this position of the. plaintiff, and from which the jury might con- 
clude that, after there came to be a disagreement as to the amount 
of the loss, and after the plaintiff demanded that an appraisal be 
speedily made, the defendant unreasonably delayed such action on 
its part as was necessary to that end, for the purpose of postpon- 
ing an adjustment, and subjecting the plaintiff to such embarrass- 
ment and loss from the interruption of its business during the pro- 
cess of adjustment as to prompt it to a settlement of its claim upon 
terms which would not otherwise be accepted, And, further, there 
was evidence reasonably tending to show that after each of the 
parties ‘had selected an appraiser, and after such appraisers had 
met to choose an umpire, the defendant unduly influenced the con- 
duct of the person whom it had selected in respect to the choosing 
of an umpire, and so opposed the free exercise of his judgment 
and discretion that he refused to accept for that position persons 
whom both the arbitrators deemed acceptable and fit to be chosen, 
and with the result that no umpire was agreed upon by them, and 
the arbitrator selected by the defendant declined to act further in 
the matter. The finding of the jury upon these matters cannot be 
set aside for want of evidence to support it. If the defendant did 
exercise such bad faith and misconduct in respect to proceedings 
for an appraisal by arbitrators, its defense that the plaintiff refused 
to enter upon another attempt to secure an appraisal cannot be 
allowed. One of the reasons for the insertion of provisions of this 
kind in policies of insurance is to provide a means for the speedy 
settlement and adjustment of the loss; and, as such a provision can 
only be carried into effect by the concurrent action of both parties, 
neither can, rightfully, refuse to act with reasonable promptness, 
when the other demands that such action be taken. Neither can 
rightfully postpone his concurrent action for the purpose of forcing 
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the other to a settlement. If one in bad faith prevents or post- 
pones unreasonably the carrying into effect of this stipulated 
method of adjusting the rights of the parties, by refusing to par- 
ticipate where his participation is necessary, he ought not to be 
heard to plead, in defense of an action to recover upon the contract, 
that the stipulated mode of adjustment has not been pursued: 
Uhrig vs. Insurance Co., 101 N. Y., 362. The plaintiff had made 
an offer to compromise its claim, and to accept a specified sum if 
the offer should be accepted within a specified time; but the evi- 
dence tended to show that during that time, and while the proposal 
was still pending, it also urged the defendant to action in the mat- 
ter of the arbitration, which, as it seems, might be expected to re- 
quire for its completion a longer time than had been allowed for 
the acceptance of the offier to compromise. The pendency of ne- 
gotiations for a compromise did not excuse the defendant from 
compliance with the plaintift’s demand, previously made, but still 
insisted upon, that the arbitration proceedings go forward. The 
plaintiff had the right to require the observance of the contract 
provision for an arbitration, and it could annex to its offer of com- 
promise, either when it was made, or, subsequently, before its ae- 
ceptance, the condition that the arbitration proceedings should not 
be thereby delayed. The offer to compromise and the demand for 
an arbitration were not inconsistent. It may be conceded that de- 
fendant might state to the arbitrator whom it had appointed any 
specific fact showing the unfitness of any person whose selection as 
an umpire might be contemplated; for instance, that such person 
was a member of the plaintiff corporation. But it had no right to 
assert its mere will, preference, or disapproval, to control the 
choice, in which, by the terms and spirit of the contract, neither of 
the parties was to have a voice. The agreement contemplated that 
the two arbitrators alone should select the umpire in the exercise 
of their judgment and discretion, uncontrolled by the interested 
parties. It was of the very essence of the agreement that the lat- 
ter should not choose or reject or assert their preference or objec- 
tions. Ifthe defendant, by expressing to the arbitrator whom it 
had chosen its disapproval of the selection of particular persons,— 
as, by saying that such persons would not act impartially,—led him 
to defer to its will, or so influenced him that by reason of such in- 
terference he did not agree with his fellow arbitrator in the selec- 
tion of an umpire when otherwise he would have done so, the fail- 
ure of the proposed arbitration is attributable to the fault of the 
defendant, and the plaintiff had the right to pursue its legal rem- 
edy by action. That would be such a violation of the agreement 
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jn its spirit as would absolve the other party from the obligation 
either to go on with the arbitration proceedings commenced or to 
enter anew upon other like proceedings: Uhrig vs. Insurance Co., 
supra. The fact that the plaintiff took part in arbitration proceed- 
ings subsequent to any acts of bad faith on the part of the defend- 
ant did not constitute a waiver unless the plaintiff had knowledge 
of such acts. \ 

What has been already said is in part applicable to errors as- 
signed in respect to qualifications of several instructions requested 
by the defendant. These requested instructions, which were quite 
voluminous, were to the effect that the plaintiff could not maintain 
the action if certain specified conditions should be found by the 
jury, among which was the pendency of negotiations for a settle- 
ment subsequent to the making of a demand by the plaintiff for an 
appraisal. The court, in giving these instructions, added to the 
condition or premise above referred to the proviso that the defend- 
ant was acting in good faith in respect to such negotiations for a 
settlement. We think that there was no error in this, and that the 
nature of the issue justified the action of the court in that regard. 
The adjusting agents of many otherinsurance companies which had 
insured the same property were present to adjust the loss. Many 
of them agreed upon the appointment of a committee, consisting of 
several of such adjusters, to act in their common interest. Brown, 
the defendant’s adjuster, did not consent to commit the interests 
of his company to the committee, but indicated that he would co- 
operate with the committee; and, as the evidence goes to show, he 
did act with them to a considerable extent in the subsequent nego- 
tiations and transactions with the plaintiff. Several assignments 
of error relate to the admitting of evidence of the declarations or 
conduet of the members of this committee when, as there was evi- 
dence to show, Brown was present. The rulings of the court were 
not erroneous. While the committee may not have represented 
the defendant, yet the relations of the agent of the latter with the 
committee were such, his action so far in concert with theirs, that, 
in view of the fact that all were acting with respect to the same 
subject and to the same end,—the adjustment of the loss,—it was 
properly for the jury to consider whether what was said and done 
by the members of the committee in his presence was not to be 
deemed to have been concurred in by him in the absence of any 
expression of dissent. Without referring specifically to some other 
assignments of error, relating to the admissibility of evidence, we 
will only say that we find in them no substantial error. 

Order affirmed. , 
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SUPREME COURT OF WASHINGTON. 


MEESMAN 
vs. 


STATE INS. CO.* 


The policy provided that action must be brought within six months after the 
fire, and also that the loss should not be payable until after an examina- 
tion as to the loss by the company if required. 

Held, That when the cause of action accrued within one month of the fire, 
the limitation began to run from the date of fire, and an action began 
more than six months after was too late. 


E. E. Cooverr and R. & E. B. Wituiams & Carey, for Appellant. 
Gitpert & Snow, for Respondents. 
Anpers, C. J. 

This is an action upon a fire insurance policy issued by appellant 
to appellee to recover a loss amounting to $221, alleged to have 
been sustained by appellee by reason of the destruction by fire of 
the property insured. The complaint was filed February 3, 1890, 
and service duly made. Defendant appeared and answered, set- 
ting up as a defense false representations made by plaintiff to de- 
fendant in his application fur insurance, concerning his title to the 
land upon which the insured buildings were situated; and tiat, by 
the terms of the policy, action sliould be commenced thereon, if at 
all, within six months after the date of the fire. Plaintiff, in his 
reply, denied making any false representations, or that he knew that 
any statements or representations contained in his said application 
were false or untrue; and alleyed that at the time of making appli- 
cation for the policy of insurance he fully and truly explained to 
the agent of the defendant, who received said application, the true 
nature of his right and title in and to said land; and that said 
agent thereafter filled out said application, and plaintiff signed the 
same in good faith, and relying upon and believing the statement 
of said agent then and there made to plaintiff that the said appii- 
cation was right and in proper form. Plaintiff further alleged that 
his loss was adjusted by and between himself and the defendant on 
the 8th day of August, 1889, at $221. The issues having been thus 
joined, the case was tried by a jury, who returned a verdict in favor 
of the plaintiff for the sum claimed in the complaint. A motion 
for a new trial having been denied, judgment was entered in favor 


* Decision rendered, June 17, 1891, 
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of the plaintiff and against defendant for the amount specified in 
the verdict. Defendant brings the case to this court for review, 
and seeks a reversal of the judgment for errors duly assigned. 

Counsel for appellant contend that the action is barred by limi- 
tation fixed in the policy for bringing the action; and, in order to 
determine that question, it becomes necessary to examine the con- 
tract as made by the parties thereto. Among the provisions in the 
policy are the following :— 


It is hereby expressly covenanted and agreed by the parties hereto that no 
suit or action against this company for the recovery of any claim under and 
by virtue of this policy shall be sustained in any court of law or chancery 
unless such suit or action shall be commenced within six months after the 
time the fire shall have occurred; and, in case any such suit or action shall be 
commenced against this company after the expiration of the aforesaid six 
months, the lapse of time shall be taken and admitted as conclusive evidence 
against the validity of such claim, any statute of limitation to the contrary 
notwithstanding. * * * All persons having a claim under,this policy for loss 
or damage shall proceed at once to put the property saved or damaged in the 
best order possible, separating the damaged from the undamaged, and shall 
give immediate notice, and render a particular account thereof, in writing, 
to the company, stating the time, origin, and circumstances of the fire, the 
occupancy of the building insured or containing the property insured at the 
time of the loss, the whole value and ownership of the property insured, and 
all incumbrances; all of which shall be verified by the affidavit of the assured 
and claimant. If required, the assured and claimant shall be examined and 
re-examined under oath by any person appointed by the company, at such 
time or times and place or places, in the county where the loss occurs, as the 
company or such persons may require, touching all questions relating to the 
claim, and shall subscribe to the same; and until such examination (if re- 
quired) shall have been submitted to, subscribed, and verified as herein speci- 
fied, the company shall not be called upon to consider such claim or loss, nor 
shall the same become due and payable, * * * provided, further, that it shall 
be optional with the company to repair, rebuild, or replace the property lost 
or damaged with other of like kind and quality within a reasonable time, 
giving notice of their intention so to do within sixty days after receipt of 
proofs herein required; and, in case the company elect to rebuild, the assured 
shall, if required, furnish plans and specifications of the buildings destroyed. 
* * * Tn case of any differences of opinion as to the amount of loss or dam- 
age, such differences may be submitted to the judgment of two disinterested 
and competent men mutually chosen (who, in case of disagreement, shall 
select a third), whose award shall be conclusive and binding on both parties 
as to the amount only. 


The fire occurred on July 31,1889. On August 8, 1889, the 
agents of the company went to the plaintiff to determine the amount 
of his loss. The plaintiff testified, “My loss was adjusted at 
$221;” and this was not disputed by the agents themselves when 
called as witnesses on the part of the defendant. They did not 


agree that the loss would be paid, but at most only promised to do 
VoL. XXI.—17. 





258 Supreme Court of Washington. [ March, 


the best they could for plaintiff. On August 13, 1889, however, the 
‘secretary of the insurance company wrote a letter to the plaintiff, 
in which he said: ‘ We cannot see that you have any claim against 
this company for your loss, and must therefore decline to give tlie 
matter further consideration.” As before stated, plaintiff com- 
menced this action on February 3, 1890, which was six months and 
three days after the fire occurred. It is not claimed by counsel for 
appellee that the limitation of time expressed in the policy for the 
commencement of an action for the loss sustained is invalid, and, so 
far as we have been able to ascertain from an examination of ad- 
judicated cases, such stipulations have been uniformly held valid 
and binding. But counsel contend that plaintiff could not have 
maintained an action against the company until August 138, 1889, at 
which time the company refused to pay the loss, and that the action 
was therefore commenced in time, although more than six months 
had elapsed since the happening of the fire. In other words, ap- 
pellee ciaims that the time of limitation did not commence to run 
at the date of the fire, but at the time when the cause of action 
accrued, and that all of the provisions of the policy, taken together, 
warrant that construction. Numerous authorities are cited in sup- 
port of appellee’s contention. The decisions in these cases are based 
upon the assumption that the provision in the policy postponing a 
right of action until proof of loss is made, or until a certain num- 
ber of days thereafter, is in conflict with the provision limiting the 
time within which an action may be commenced, and that these 
stipulations must therefore be harmonized by judicial construction. 
We cannot assent to this doctrine. The most careful reading of the 
provisions and stipulations in the policy now before us will fail to 
disclose any conflict therein. In the case at bar every stipulation 
in favor of the company was waived, excepting that providing for 
the proof of loss. After adjustment of the loss, and the waiver of 
all other conditions, appellee still had five and one-half months of 
the stipulated time remaining. No excuse or reason is given by 
him for his procrastination; and yet we are now called upon to sus- 
tuin the action, notwithstanding the delay in bringing it until after 
the contract limitation had expired, upon the ground that the con- 
tract really means something different from what it says. The par- 
ties stipulated that no action upon the policy “shall be sustained 
unless commenced within six months after the time the fire shall 
have occurred,” and that “the lapse of time shall be taken and ad- 
mitted as conclusive evidence” against the validity of any claim 
against the company. This language is certainly plain and unam- 
biguous. The other stipulations simply provide that no action shall 
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be commenced until certain things therein specified shall have been 
done; and the evident meaning of the whole contract is that no 
action shall be commenced before the doing of these things, nor, in 
any event, after the lapse of six months. This construction gives 
full force and effect to every stipulation and provision in the policy, 
and does violence to none. But it is urged by counsel for appellee 
that, inasmuch as the company has secured itself against being 
sued immediately on the occurrence of the loss, it must be pre- 
sumed not to have been the intention of the parties to suspend the 
remedy, and at the same time to provide for the running of the 
period of limitation. We are unable to perceive, however, how 
any such presumption can arise without, in effect, substituting an- 
other and different contract for the one made by the parties. It 
was but natural and reasonable for the insurance company to pro- 
tect itself against the cost and annoyance of an action until it could 
have an opportunity to investigate the circumstances attending the 
fire by which the loss occurred, and ascertain its liability, and de- 
termine whether to replace the property or pay the loss, or to re- 
fuse to pay it, if satisfied of the unjustness of the claim; and appellee, 
having consented to such a stipulation, should not now, in our 
opinion, be heard to object that the company thereby waived or 
extended the limitation of time for bringing an action. Itis proper 
to remark, in passing, that this policy differs essentially in the pro- 
vision respecting the limitation of actions from most, if not all, of 
those in controversy in the cases cited by appellee. In most of 
those cases a period of sixty days was reserved after proof of loss, 
before the expiration of which no action could be commenced. 
And in the leading case of Steen vs. Insurance Co. (89 N. Y., 315), 
cited by appellee, Danforth, J., says: “No doubt the appellant 
could have stipulated that the time of the fire should be taken as 
the event from the happening of which the limitation should run, 
but it would require distinct language to show that such was the 
intention of the parties. It is not used here. It is found in 
Schroeder vs. Insurance Co. (2 Phila., 286), one of the cases cited 
by appellant.” In the policy before us we have almost identically 
the same “distinct language” that was used in the policy in the 
Schroeder Case, and it is impossible to give it any different con- 
struction from the one there adopted. The following casés also 
support the view we take of this question: King vs. Watertown 
Ins. Co.,47 Hun, 1; Travelers Ins. Co. vs. California Ins. Co. (N. D.); 
Bradley vs. Insurance Co., 28 Mo. App., 7; Johnson vs. Insurance 
Co., 91 Tll., 92; Fullam vs. Insurance Co., 7 Gray, 61; Thompson vs. 
Insurance Co., 25 Fed. Rep., 296; Insurance Co. vs. Wells, 83 Va., 
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736; Tasker vs. Insurance Co., 58 N. H., 469. Holding, as we are 
constrained to do, that the action is barred by the lapse of time, it 
is not necessary to examine the other objections raised by appellant. 
The judgment of the court below is reversed, and the action 
dismissed. Scott, Hoyt, and Stiles, JJ., concur. 

Dunbar, J. (dissenting.) I am unable to agree with the majority 
opinion in this case, either in its logic or its conclusion. Of course, 
if the provisions in regard to limitation were considered without 
reference to any other provisions in the policy, there is no room 
for construction, and this action would have been barred upon the 
30th of July, but courts should not construe conditions in a con- 
tract as independent propositions segregated from the rest of the 
contract. This contract, like every other, must be construed with 
reference to all of its provisions, and especially must this provision 
be construed with reference to other provisions on the same sub- 
ject. The subject of this provision is limitation, or the time within 
which the company should be sued or should not be sued. But 
there is another provision in the policy,—that the company shall 
not be liable after the fire occurs until an examination is made of 
the loss, at such time or times as the company may require. This 
provision in the policy is on the same subject as is the provision 
relied upon by appellants. It is the subject of limitation, and pre- 
scribes the time during which the company cannot be sued for the 
loss. And the two provisions must be construed together, and the 
intention of the contracting parties must be gathered, not from any 
one express condition, but from the whole contract. Let us look 
' further at the provisions of this policy. The time within which this 
proof must be made is not limited, but the time shail be at such 
time as the company shall require, and the law will probably con- 
strue this to be a reasonable time. But there is another provision 
which gives the company sixty days more after the receipt of the 
proof to make up its mind whether it will rebuild or pay the money. 
During this sixty days additional the company cannot be sued, and 
if at the end of that time it concludes not to pay at all, probably 
one-half of the time allowed the insured has expired. And, as the 
fallacy of a position is best shown by. distorting it, I will presume 
that two more provisions granting additional time to the company 
are injected by them into the policy, and the time of the insured in 
which to seek his remedy shall be exhausted, and yet the language 
of the first provision in reference to the six-months’ limitation is 
perfectly plain and unambiguous. The general rule in regard to 
limitation is that it does not begin to run until after the right of 
action accrues. The very essence and central idea of the law is 
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that the party shall have the right during all the time within the 
statute to bring his action, and, if anything occurs to prevent the 
exercise of this right, the statute in the meantime is not running. 
It is true that this is so by provision of the statute, but it is a pro- 
vision so common, so generally understood, and so universally acted 
upon, that parties may well be supposed to have contracted for a 
shorter limitation with reference to conditions universally sur- 
rounding and attaching to statutes of limitation. The provision 
limiting the right of action to six months is inserted for the special 
benetit of the company. It is a restriction of the legal rights of the 
insured; and, if there are any doubts as to its proper import, those 
doubts should be resolved most strongly in favor of the insured, 
against whom it was intended to operate: Ames vs. Insurance Co., 
14N. Y., 253; Mayor, etc., vs. Insurance Co., 39 N. Y., 45; Hay vs. 
Insurance Co., 77 N. Y., 235; Steen vs. Insurance Co., 89 N. Y., 315; 
Chandler vs. Insurance Co., 21 Minn., 85; Killips vs. Insurance Co., 
28 Wis., 472; Martin vs. Insurance Co., 44 N. J. Law, 485; Ellis vs. 
Insurance Co. (lowa); Vette vs. Insurance Co., 50 Fed. Rep., 668. 
It is true that in many of the cases cited the language of the pro- 
vision is “ within six months [or twelve months, as the case may be] 
after the loss shall have occurred,” but those cases cannot be dis- 
tinguished in principle from those where the language employed 
is “six months from the time of the fire.” The time of the fire is 
the time of the loss, as a matter of course, and it is idle to multiply 
words in trying to show a difference where it does not exist. It is 
true the court in Steen vs. Insurance Co. (89 N. Y., 315), undertook 
incidentally to distinguish the language, but the attempt was a 
failure, and the courts generally, in holding in favor of the view 
urged by appellee, have placed their decisions squarely upon the 
ground that all the conditions of the policy must be construed 
together, and that, construing them together, the intention was 
gathered that the limitation did not begin to run at the date of the 
loss, but at the time when the right to sue accrued. In Vette vs. 
Insurance Co., cited above, the court says: “And when does the 
period of limitation begin to run, in view of other stipulations in 
the policy? It would seem reasonable to so construe the stipula- 
tions as to give the insured the full term of six months in which 
to sue after the right to sue has accrued; and this, I think, was the 
intent of the parties to the contract. The loss is not payable until 
sixty days after proofs are furnished, and by a further provision 
the assured is deprived of a right to sue until an award has been 
made, fixing the amount of the claim. In the meantime, according 
to this theory, the limitation prescribed by the policy is running 
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against the demand, and barring plaintiff of his remedy, although 
the time has not arrived when it is possible for him to maintain an 
action. Ordinarily a statute of limitations does not begin to run 
until a right of action has accrued,—that is to say, until the plaint- 
iff has full liberty to sue if he is so inclined; and I see no good 
reason for construing the special statute of limitations imported 
into this contract in such way as to make it operative during a 
period when by virtue of other stipulations in the contract the 
right of action is suspended.” To the same effect is Spare vs. 
Insurance Co.,17 Fed. Rep., 568; Chandler vs. Insurance Co., 21 
Minn., 85; Mayor, etc., vs. Insurance Co., 39 N. Y., 45; Ellis vs. 
Insurance Co., 64 Iowa, 507; Miller vs. Insurance Co., 70 Iowa, 704; 
Hay vs. Insurance Co., 77 N. Y., 235; Barber vs. Insurance Co., 
16 W. Va., 658; 2 May, Ins., § 479; Mix vs. Insurance Co., 9 Hun, 
397; Killips vs. Insurance Co., 28 Wis., 472; Murdock vs. Insurance 
Co., 33 W. Va., 407. In Friezen vs. Insurance Co. (36 Fed. Rep., 
352), the policy provided, just as this one does, that the action to 
recover upon the policy should be commenced within six months 
after the fire occurred, with a similar provision with regard to the 
time of payment, and the court held that these provisions should 
all be construed together, and the six-months’ limitation be reck- 
oned, not from the occurrence of the fire, but from the time the 
loss was due and payable. “In any other construction,” said the 
court, “the insured’s right of action might be barred before it 
had occurred.” Also in Case vs. Insurance Co. (83 Cal., 473), 
the provision is that there shall be no recovery unless suit or 
action shall be commenced within twelve months next after 
the fire, and provides also that no suit shall be commenced until 
after the loss is appraised. It was held that the limitation did not 
run from the time of the fire, but from the time the right of action 
accrued. Other courts, notably Johnson vs. Insurance Co., 91 IIl., 
92; Glass vs. Walker, 66 Mo., 32; Fullam vs. Insurance Co., 7 Gray, 
61; Bradley vs. Insurance Co. (28 Mo. App., 7),—have held that the 
letter of the limitation clause must govern, and that the period begins 
from theloss; but I think that the contention of the appellee is based 
both on the weight of authority and right reasoning. The courts 
must construe the contract so as to give force to all its provisions, 
if possible, and make them all operative and harmonious. It was 
the evident intention of the contracting parties that the statutory 
time of limitation should be shortened to six months, and that six 
months should be substituted instead of six years, as it would be 
under thelaw. Underthat provision, standing by itself, the insured 
would have had six months from the date of the fire during any 
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time of which he could have brought his action to recover his loss. 
But the company, for its own protection, imposed other conditions 
having indirect reference to and modifying the provisions giving 
the party the right to sue any time within the six months, so that 
it will be seen that, even for the benefit of the company, the sub- 
sequent condition of immunity from suit for a certhin time must 
have been made with reference to the first provision’ in relation to 
the limitation, and this provision must not be construed relatively 
in favor of the interests of one party and independently against the 
interests of the other. It seems plain to me that the provisions 
depend one upon the other, and must be construed together; that 
the parties understood that the company was not to be harassed 
with a suit until it had had ample opportunity to adjust the loss; 
and that the insured was to have the benefit, not of three months, 
or of four months, but of six months, to bring his action. 

On the proposition that Meesman made misrepresentations in 
his application in regard to the ownership of the land, that ques- 
tion was raised by the pleadings, and went to the jury, and the jury 
found for plaintiff under the instructions of the court, which cor- 
rectly stated the law. It was not a question of varying a written 
contract by parol testimony; it was simply a question of whether 
the insured or the agent of the company was responsible for cer- 
tain answers to certain questions in the application. One or two 
other points were made, but they are of trifling importance; and, 
even if errors were made, it was evidently without prejudice, and 
would not justify a reversal of the case. I think the judgment 
should be affirmed. 
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SUPREME COURT OF COLORADO. 


TRAVELERS INS. CO. or HartrorpD 
© vs. 
MURRAY.* 


When the admissibility of evidence will not be reviewed in case of failure to 
object, below. 


Where hernia is alleged from an accident in case of railroad employe, and 
the defense is chronic hernia, testimony of an engineer that he had 
been continuously at work prior to the accident is admissible. 


Evidence of a physician that insured had stated he had never before been 
ruptured to his knowledge, but had noticed a lump there for years, is not 
conclusive of chronic hernia where the testimony of other physicians 
and friends was against such hernia. 


Where a surgical operation in such case was followed by death, and death 


seemed inevitable without it, the accident was the proximate cause of 
death. 


The policy insured against ‘‘ death from bodily injuries effected through ex- 
ternal, violent, and accidental means,” but excluded death from hernia. 


Held, That the policy was liable in case of hernia resulting from external, 
violent, and accidental means. 


On the 17th of August, 1886, appellant issued and delivered to 
M. J. McDonald, at Leadville, a policy of insurance, called an “ac- 
cident policy,” on his life, for $1,500, payable, in case of his death, 
to his mother, Margaret Murray (appellee). McDonald, at the 
time of securing such policy, and for a long time previous thereto, 
and for some time subsequently, up to the time of the injury result- 
ing in death, was employed as fireman on an engine of the Denver 
& Rio Grande Railway. On the 28th day of January, 1887, 
McDonald, while in the discharge of his duties upon the engine, 
received an injury, supposed to be from slipping and falling, strik- 
ing his bowels upon some part of the machinery, causing rupture 
and inguinal hernia. An attempt to reduce it, and keep the pro- 
truding portion of the bowels in place by ordinary and artificial 
methods, proving unsuccessful, and the hernia becoming strangu- 
lated, in order to save his life a surgical operation was performed, 
which failed to accomplish that result, and on the 14th of February 
following he died. The appellant refused to pay the sum insured, 
and the mother, beneficiary under the policy, brought suit. The 
policy of insurance is copied entire in the complaint, the only por- 
tion of which necessary to a discussion and proper understanding 
of the case is as follows:— 


* Decision rendered, April 27, 1891. 





1892.} Travelers Ins. Co. vs. Murray. 265 


This insurance does not cover disappearance; nor injuries of which there 
are no visible mark upon the body; nor accident nor death or disability re- 
sulting wholly or partly, directly or indirectly, from any of the following 
causes, or while so engaged or so afflicted: * * * Medical or surgical 
treatment; * * * disease or bodily infirmity; hernia, fits, vertigo, sleep- 
walking. 

The written application of the deceased for insurance was put in 
evidence by appellant, in which occurs the following paragraph, 
which is all that is considered necessary to be copied: ‘‘I have 
never had, nor am I subject to, fits, disorders of the brain, or any 
bodily or mental infirmity, except as herein stated.” The special 
defenses pleaded in the answer, and relied upon by the appellant, 
after general traverses of the allegations in the complaint, were, in 
substance—First, that by the terms of the contract of insurance it 
was agreed that the policy of insurance should not cover death 
resulting wholly or partly, directly or indirectly, from hernia, and 
that the death was the direct result of hernia; second, that it was 
agreed that the policy of insurance should not cover death result- 
ing wholly or partly, directly or indirectly, from medical or surgical 
treatment, and that the cause of death was medical and surgical 
treatment, and no other cause; third (in the amended answer), that 
the application of deceased contained a warranty that he never had 
been, prior to such application, subject to any bodily infirmity, 
that the warranty was not true, and that deceased had hernia for a 
long time prior to making such application, and was at the time of 
the application subject to hernia—to which replications were filed 
putting in issue the allegations of the answer. A jury having been 
waived, the cause was tried to the court, resulting in a judgment 
for appellee for $1,500 and costs. 


Marxuam & Drtton and Harry Carr, for Appellant. 
J. L Morpsy and Browne & Putnam, for Appellee. 


Reep, C. (after stating the facts as above) 

Nearly all the errors assigned are based upon the admission and 
rejection of evidence; the first six being directed to the supposed 
error of the court in allowing Dr. Heron, the attending physician, 
and Patrick Harvey, the locomotive engineer under whom the 
deceased was employed, to testify to the statements made by the 
deceased immediately after the injury was received, in regard to 
the manner and character of the accident by which the injury was 
received. It appears from the evidence that no one saw the acci- 
dent, or knew of its occurrence or the injury until nearly half an 
hour after its occurrence; and that deceased was not conscious of 
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having received serious injury, and continued to perform his duties 
for about that length of time, when the engineer observed the 
changed appearance and apparent suffering of his fireman, and 
made inquiries in regard to its cause. The statements made to the 
engineer, and testified to by him, and those made to the physician, 
and testified to by him, being all the evidence in regard to the 
character of the accident, and the manner in which it occurred, it 
is insisted were hearsay, and incompetent, and erroneously 
admitted. It appears from the record that objections were made 
to the admission of such testimony by appellant’s counsel, on the 
grounds above stated, and the court admitted the physician’s testi- 
mony “subject to the objection to be decided upon the final hear- 
ing,” and afterwards admitted the engineer’s testimony “ subject to 
the motion to strike out.” The record does not show that any fur- 
ther objection or motion was made, or that the ruling of the court 
was afterwards or otherwise expressed, and no exception appears 
to have been taken at any time. The exception at the close of the 
trial was in these words: “‘ To which ruling of the court in finding 
the issues in favor of said plaintiff, and against said defendant, 
and in rendering judgment upon said finding in favor of the plaint- 
iff and against the defendant, the said defendant, by his counsel, 
then and there excepted.” This cannot, in any sense, be construed 
as an exception to the admission of the testimony of the physician, 
the engineer, or any other witness. Hence, under the well-estab- 
lished rule of this court, we are relieved from the necessity of pass- 
ing upon the admissibility of the testimony. The cause having 
been voluntarily submitted by both parties to a trial by the court 
without a jury, the testimony having been received by the court 
subject to a decision as to the competency thereof upon final hear- 
ing and upon a motion to strike out, and no further challenge to 
the testimony having been interposed, and no exception whatever 
having been reserved, we cannot properly sustain the assignments 
of error based upon the admission of said testimony. We may 
reasonably presume that counsel supposed at the trial, as we do 
now, that: the court of its own motion disregarded all improper 
testimony, and based its finding and judgment upon competent 
evidence only: Rolling vs. Board, 15 Colo. —. 

The questions to be determined upon the trial were: First. Did 
the deceased, while following his avocation and performing his 
duties, receive an injury which caused his death? Second. Was 
such injury one against which he was insured by the appellant? 
Third. Was the policy of insurance void by having been obtained 
through fraudulent misrepresentations of the insured ? 
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The proof of an injury having been received by the deceased was 
not dependent upon his declarations to the engineer or to his 
physician. If it had been, the admission of the testimony would 
probably have been more strenuously resisted at the trial. That 
there had been serious injury was obvious; its physical effects were 
patent and apparent. A brother of the deceased testified to seeing 
a bruise and discoloration upon the bowels of the deceased shortly 
after the alleged accident. The fact of the injury was at once 
established by the examination of the physician, and his testimony 
in regard to it, and supported by that- of all the physicians who 
made an examination. The fact of the injury having been received 
by the deceased while attending to his duties was established by 
evidence of Harvey, the engineer. These being the facts necessary 
to be proved, and they not having been dependent upon the state- 
ments of the deceased, the peculiar attendant circumstances of the 
accident that caused the injury were incidental and secondary. 

The seventh assignment of error is to the effect that the court 
allowed the witness Harvey to testify that the deceased had been 
continually at work for a long time previous to the injury,ete. We 
do not think this was error. The defense relied upon and sought 
to be established was that the deceased had for years been afflicted 
with chronic hernia, and any and all proper testimony to show his 
habits, health, vigor, and ability to perform continued hard labor, 
up to the time of the injury, was competent as refuting that sup- 
position: . McCarthy vs. Insurance Co., 8 Biss., 362. 

The other objections urged in regard to the admission of testi- 
mony appear to be far more technical than substantial. The 
special defense that the policy of insurance was fraudulently 
obtained by misrepresentations of his physical condition in the 
application for insurance, and that the deceased had been suffering 
from or subject to hernia for several years previous, is not sustained 
by the evidence. It is based entirely upon the statements of the 
deceased to the physician after he received theinjury. Dr. Heron’s 
testimony was: “The first day he was injured he told me he never 
knew he had a rupture. * * * He told me he never knew he 
was ruptured, or had any trouble, or had any hernia or a rupture 
there at all. He said he noticed a little lump there, and I quizzed 
him. I asked him how far back he remembered it, and he said 
there was a lump there at times; he did not know, but about eight 
years back.” This was substantially all upon which to base the 
defense, and, taken as a whole, is no admission whatever of the ex- 
istence of hernia. He says he never knew he was ruptured, or had 
any trouble. This is almost conclusive evidence that no such 
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trouble had existed, and that he had no definite idea of what a 
hernia was. It seems physically impossible that it could have 
existed that length of time, and he have no trouble or knowledge 
of it. Alarge number of physicians were examined as experts, and 
the weight of the evidence was clearly against the possibility of his 
having been afflicted with hernia previous to the injury. The 
mother, with whom he had always resided, and with whom he 
resided at the time of his death, testified to having seen frequently 
his person exposed at the point of the supposed hernia, and that 
none existed, and if, as supposed, a hernia was developed at an 
early age, she must have during all these years learned of its exist- 
ence. The brother, who had during all the years associated and 
slept with him, who had frequently seen his person exposed, said: 
“If there had been anything there, I would have seen it.” That 
he saw nothing, and his brother never complained. Several wit- 
nesses who knew him intimately, and had for a long period, testified 
to his continued good health, bodily vigor, and a condition abso- 
lutely incompatible with tbe supposed disability. In order to 
make the supposed defense available, the previous existence of the 
hernia must have been established affirmatively by competent testi- 
mony, like any other material fact. It could not be established by 
supposition or presumption. “Neither party is bound to prove 
negatives. Upon each rests the burden of proving the affirmative 
matter which he alleges, and upon which issue is taken:” McCar- 
thy vs. Insurance Co., supra. The statements to his physician in 
regard to the “lump” could, under no circumstances, be regarded 
as an admission for the purposes of this suit. The subject of the | 
policy of insurance was not under consideration, probably not 
thought of, by either party to the conversation. There is no testi- 
mony that during treatment, including the incision at the surgical 
operation, any evidence was found of the existence of a case of 
chronic hernia. If, as supposed by counsel of appellant, the 
admission by the court of the statements of the deceased in regard 
to the manner in which the injury was received was error, the state- 
ments of deceased to his physician in regard to the former exist- 
ence of ‘a lump, being of the same character, was a very weak basis 
upon which to build a defense to defeat the action. It is apparent 
that the trial court found, as a fact, that deceased had not been 
afflicted with hernia previous to the injury, and that the injury 
received was the proximate and sole cause of death. By “ proxi- 
mate cause” is meant that cause which directly precedes and pro- 
duced the effect, as distinguished from a remote cause. ‘‘ Whether 
a cause is proximate or remote does not depend alone upon the 
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closeness in the way of time in which certain things occur:” Cun- 
ningham vs. Lyness, 22 Wis., 245. “An efficient, adequate cause 
being found, must be deemed the true cause, unless some other 
cause not incidental to it, but independent of it, is shown to have 
intervened between it and the result:” Kellogg vs. Railroad Co., 
26 Wis., 223; McCarthy vs. Insurance Co., supra; Insurance Co. vs. 
Crandal, 120 U. S., 527; Mallory vs. Insurance Co., 47 N. Y., 52. 
After a careful examination of the evidence, we think it was ample 
to sustain the finding. 

There is no evidence whatever to establish the defense that the 
insured “died of medical and surgical treatment, and no other 
cause.” All the physicians who saw the case seem to have con- 
ceded that death was inevitable without a surgical operation. No 
charge of unskilfulness in performing the operation is made or 
suggested. That life was prolonged for quite a period by the 
operation is shown by the evidence. That the insured died of 
peritonitis resulting from the surgical operation is unimportant, 
when the fact is established that death was inevitable without the 
operation, and that, after a consultation of skilled physicians, the 
operation was resolved upon—necessarily dangerous—as the only 
possible means of preserving life. 

It is ably urged in argument that deceased died of hernia, a 
cause of death excepted by the policy. Although appellant in its 
third special defense, which is verified, averred “that the cause of 
said death was medical and surgical treatment, and no other 
cause,” which seems to be greatly at variance with the theory of the 
argument, counsel, perhaps, was not precluded by it. We cannot 
adopt the construction of the exception in the contract of insur- 
ance so ably urged. The hernia must be regarded as 
the result of the accident that caused the death; the cause 
of death; the force of the blow received; the consequent injury 
arising from the concussion, and the hernia as resulting. 
Deceased was insured against the accident by the terms of the 
body of the policy. Had he died of ordinary hernia not produced 
by a serious and violent injury, appellant would probably have been 
released from payment; but, when the hernia is the accidental re- 
sult of the force of the blow, it cannot be regarded as excepted. 
In this view, both the contract of insurance and the exception can 
be allowed to stand without doing violence to either,—a rule 
always adopted when practicable. If not so construed, the excep- 
tion must yield in this instance. It is “the fundamental rule of 
interpretation that policies of insurance are to be construed most 
strongly against the insurers who frame them:” Insurance Co. vs. 
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Crandal, supra; Burkhard vs. Insurance Co., 102 Pa. St., 262. It 
is now well recognized as a general rule that, where an exception 
to a policy of insurance, emanating from the insurance, is capable 
of two meanings, the one is to be adopted which is most favorable 
to be insured: Insurance Co. vs. Horner, 14 Colo., 391; May, Ins., 
§§ 172-179; Wood, Ins., §§ 141-146; Allen vs. Insurance Co., 85 N. 
Y., 473; Insurance Co. vs. Cropper, 32 Pa. St., 351. The business 
of the company is to insure against accident. The object of the 
insured in making the contract was to secure compensation and 
support in case of injury or disability arising from accident, and, 
in case of accidental death, to furnish a fund for the benefit of the 
mother. The contract in the policy for and on which he paid the 
consideration was to pay the mother $1,500, “if death shall result 
* * * from bodily injuries effected during the term of this insur- 
ance through external, violent, and accidental means.” That the 
contingency against which he insured did happen, and death en- 
sued, is uncontradicted; that the bodily injuries resulting in death 
were received “through external, violent, and accidental means” 
was established beyond controversy. Such construction must be 
given to contracts of this kind as was evidently contemplated by 
the parties, and, while so construing them as to protect the insurer 
against fraud, deception, and misrepresentation, give the insured 
the benefit of his contract and consideration for the premium paid. 
Where, as in this case, there was no evidence of fraud or intentional 
imposition, the defense must fail. We advise that the judgment 
be affirmed. Richmond, C., concurs. Bissell, C., dissents. 


Per Curntam. For the reasons stated in the foregoing opinion the 
judgment is affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


BERGMAN ET AL. 
v8. 
COMMERCIAL UNION ASSUR. CO 
SAME 


| | 
vs. | 


PHENIX INS. CO.* 


In case of endorsement of ‘loss payable to mortgagee ” at the request of in- 
sured, the mortgagee and not the mortgagor is the proper party in an 
arbitration, and an award through arbitration of the mortgagor and the 
company is not binding on mortgagee. 


W. O. Harris and R. T. Cotsron, for Appellanis. 
B. F. Buckner, fur Appellees. 
BEnneETT, J. 

These two cases are to be heard together. It seems that the ap- 
pellant, Bergman, took out a fire policy on his residence house 
situated on his farm in Jefferson County, in each of the appellee 
companies, for $2,500 each. The appellees indorsed on each policy, 
by the direction of the appellant, Bergman, that the loss on the 
policy, if any accrued, shou!d be paid to the appellant, R. T. Cols- 
ton, trustee, he holding a mortgage lien on said property to secure 
a larger sum than the aggregate sui of both policies, which policies 
were delivered to the mortgagee. The property was totally de- 
stroyed by fire. Each policy provides, in substance, that in case of 
loss, upon the request of either party, the loss shall be ascertained 
by arbitration, which arbitration shall be a precedent condition to 
the right to sue for the loss, and the value of the property as fixed 
by the arbitrators shall be conclusive upon the parties. For the 
reasons hereinafter appearing, it is unnecessary to decide whether 
the contract to arbitrate is a valid precedent condition to the right 
of the insured to sue for the amount of the loss, or as to whether 
the amount fixed by the arbitrators is conclusive upon the parties. 
The appellees called upon the insured, Bergman, to arbitrate said 
loss, to§which he agreed; and the loss was arbitrated, which was 
found to be about $3,800, not, as is contended, and, as we think, is 
shown by the proof, much more than half the value of the property. 
To the suit by the appellants, Bergman and Colston, to recover the 


* Decision rendered, January 21, 1892. 
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value of the house, the appellees pleaded said arbitration, and 
tendered the sum awarded. To this plea the appellants replied 
that the arbitration made with Bergman, was not binding upon 
either of the appellants; because (1) as Colston was the payee of 
the loss, Bergman was not the proper person to arbitrate said loss; 
and (2) as Colston was the proper person to arbitrate, and as it 
was made with Bergman without the knowledge or consent of 
Colston, the same was not binding. On the other hand, the ap- 
pellees contend that, under said contracts, the persons entitled to 
arbitrate were the insured and the appellees, and not Colston and 
the appellees. Consequently the arbitration was valid and binding 
on the appellants. The lower court concurred in that view, and 
found for the appellants the sum awarded by the arbitration. If 
that issue is decided in favor of the appellants, the case, without 
reference to the other issues, must be reversed. There is no doubt 
that the appellant, Colston, as mortgagee without an assignment of 
the policies, could compel the appellees to pay to him such portion 
of the insurance money, in case of loss, as would be necessary to 
satisfy the mortgage debt; and, if they paid it to the insured with- 
out the consent of Colston, the mortgagee, they, notwithstanding 
such payment, would be held liable to Colston to the extent that 
his mortgage security had been diminished by reason of such pay- 
ment. They would thus be liable upon the principle of the con- 
version of the fund to which the mortgagee was entitled for the 
payment of the mortgage debt. And the mortgagee would be en- 
titled to the value of the property destroyed, without reference to 
the amount that the mortgagor and the company had, after loss, 
agreed that it was worth. Such agreed value would not be bind- 
ing upon the mortgagee, because his mortgage covered the real 
value of the property, and not the ex parte value placed upon it by 
the mortgagor and the company. The mortgagee, conceding their 
honesty, would have the right to his say in fixing the value of the 
property mortgaged to secure his debt; and the company would 
be as much bound to answer to him for its real value, notwith- 
standing it had paid its value agreed on after loss, to the mortgagor, 
as it would be bound to pay the mortgagee the value of a horse 
mortgaged to him, notwithstanding it had paid to the mortgagor 
an agreed price of the horse. Now, if it were true that the terms 
of the policies required that the insured alone should arbitrate 
with the appellees, the mortgagee, Colston, would not be bound by 
that agreement, unless he made himself bound by it by accepting 
its terms; because, as he already held a lien on the property, and 
as he would be entitled to the insurance money in case of loss, he 
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would not be bound by any agreement as to the manner of ascer- 
taining that loss, unless he was a party to the agreement. There- 
fore he could claim the value of the property without regard to 
such an agreement, and unmeasured by its terms. If it be said, to 
allow this, the company would be held for the value of the property 
by a rule different from the one that it made with the insured, it 
may be answered that to compel the mortgagee to be controlled by 
the rule agreed on by the mortgagor and company would compel 
him to be controlled by a rule that he did not make. So, as the 
company had legal notice of his right, and that he would be en- 
titled to the loss, its contract with the mortgagor, as between the 
mortgagee and it, must succumb to the right of the mortgagee. 
But the indorsement of the policy by appellees for the benefit of the 
appellant, Colston, and his acceptance of the indorsement, bound 
him to the terms of the policies in reference to the arbitration, as 
well as to other things; and, if it be true that the policies require 
that the insured alone shall arbitrate with the appellees, then the 
appellant, Colston, is bound by its terms in that regard. But the 
policies do not confine that matter to the insured and the appellees. 
The policies say “the parties;” which term, in our opinion, means 
the parties in interest. And that party in a case like this, in our 
opinion, is the mortgagee to whom the loss is made payable, and 
not the insured. The loss was made payable to him, the mort- 
gagee, by the act and consent of the companies and the insured. 
The act was equivalent to an assignment of the losses to him, which 
placed him in as favorable a position as assignees generally, where 
the obligor has notice of the assignment. And it is well settled in 
such cases that the obligor and obligee can do nothing, without 
the consent of the assignee, that will affect the interest assigned. 
As long as the mortgage debt that the assignment of the loss was 
intended to additionally secure remains unpaid, the mortgagee’s 
right to the full and fair value of the property destroyed cannot be 
controlled by any act of valuation by the insured and the company, 
made without the mortgagee’s consent. The arbitration made by 
them without the mortgagee’s consent was a valuation of the prop- 
erty and the disposition of the mortgagee’s right without his con- 
sent. Natural justice forbids that the mortgagee’s rights shall be 

arbitrarily disposed of in that way. But has not the insured, the 

mortgagor, an interest in the value of the property also? Yes; but 

he has invested the mortgagee with a legal right to that interest 

by the assignment of the loss, it is true, in trust for the payment of 

the mortgage debt, and when the mortgage debt is satisfied, the 


mortgagor is entitled to the balance, if any; but, nevertheless, the 
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mortgagor has invested the mortgagee with the legal right to the 
loss for said purpose; and, as said, natural justice would require 
that the mortgagor’s right to fix the value in case of a conflict of 
right be postponed to the right of the mortgagee, and that mort- 
gagee be permitted to fix the value of the property destroyed, in 
order that the object of the transfer may be fully and fairly real- 
ized, he being responsible to the mortgagor for any abuse of the 
trust: See Brown vs. Insurance Co., 5 R. I., 398; Harrington vs. 


Insurance Co., 124 Mass., 131; Wood, Ins., § 370. The judgment 
is reversed. 


SUPREME COURT OF MINNESOTA. 


STERLING FIRE INS. CO. 
vs. 
BEFFREY EtT AL.* 


When, by reason of a sale and conveyance of the insured premises, without 
the consent of the insurer, a fire insurance policy has become void as toa 
mortgagor owner and his successor in interest, but, by the terms of the 
instrument, is still in force as to the mortgagee, and in it the company 
has been expressly authorized, in case of a loss, to pay the whole amount 
of the debt to the mortgagee, and take a transfer and assignment thereof, 
and of all securities held for its payment, the mortgagor or his successor 
have no beneficial interest in the policy, and cannot compel an applica- 
tion on the debt of the amount due upon a loss. 


The amount due on a loss under such a policy and such circumstances is not 
a fund for the payment of the mortgage debt, but becomes a fund for the 
reimbursement of the insurance company. 


C. D. & Tuos. D. O’Brien, for Appellant. 
H. C. Truespaz, for Respondent. 
Couns, J. 

By the terms of the mortgage it was agreed that the buildings 
upon the premises should be kept insured for the benefit of the 
mortgagee, and this agreement was complied with; the policy issued 
by plaintiff insurance company containing’ the usual clause in such 
cases, that the amount of the loss, if any, should be paid to the 
mortgagee to the extent of her interest. It was also stipulated 
that unless written consent was indorsed upon the policy, it should 
become void upon a sale, transfer, or conveyance of the property 
by the insured mortgagor. There were further stipulations and 
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conditions in the policy which, as part of the contract of insurance, 
must be given full force and effect, unless we are to make a new 
contract for the insurer and insured. These were that, as to the 
interest of the mortgagee in the policy, it should not be invalidated 
by any act of the mortgagor or owner of the property; and also 
that should the company, claiming that as to the mortgagor or 
owner all liability had ceased to exist, pay to the mortgagee any 
sum for loss under the policy, it should, to the extent of the pay- 
ment, but subordinate to any claim of the mortgagee for an unpaid 
balance, be subrogated to the rights of the latter under any or all 
securities held by her for the payment of the debt. Or, a most im- 
portant provision in this case, the company might, at its option, 
pay to the mortgagee the whole amount of the debt, and receive a 
transfer and assignment thereof together with all securities held 
by her for its payment. These provisions and conditions of the 
contract do not seem ambiguous. As to the montgagor, and as to 
his grantee, the company owed no duty or obligation upon the sale 
and conveyance of the premises by the mortgagor, some four 
months prior to the fire. The policy had, by reason of avery plain 
condition therein, become void, except as to the mortgagee. Her 
interest had been protected and preserved by means of another 
plain provision or condition of the same instrument. And equally 
as plain and unmistakable was another provision or condition of the 
policy, binding upon all parties, of course, to the effect that, in the 
event of a loss after a forfeiture by the mortgagor or owner of the 
property, or after all liability as to either had ceased to exist, the 
insurance company might pay the loss, and be thereby subrogated 
to the rights of the mortgagee, to the extent of the payment, or, at 
its option, pay the whole debt, and take a transfer or assignment 
thereof from the mortgagee, together with.all securities held by her 
for its payment. In other words, to adopt, with a slight variation, 
the language found in one of the cases hereinafter cited, the insur- 
ance contract was conditioned that the amount due for a loss oc- 
curring after all liability to the mortgagor or the owner of the 
property had ceased to exist by reason of some act which as to 
either rendered the policy void, should not be a fund for the pay- 
ment of the mortgage debt, but that, upon payment of the amount 
of the insurance or loss, or, at the option of the insurer, upon pay- 
ing the whole debt to the mortgagee, and procuring from her a 
transfer and assignment of the same, with all securities held for its 
payment, the mortgage debt should be a fund for the reimburse- 
ment of the plaintiff company. The contract was in explicit terms 
that after acts of the mortgagor or owner of the property which 
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invalidated it as to them, the insurance should be exclusively for the 
indemnity of the mortgagee; that the mortgagor, or those claiming 
under him, should have no beneficial interest in the policy; that 
payment to a mortgagee should not discharge the mortgage lien, 
but subrogate the insurer to the rights of the mortgagee; and, 
further, that if, instead of paying the amount of the loss to the 
mortgagee and securing rights through subrogation, the plaintiff 
company elected so to do, it could pay the entire debt to the mort- 
gagee, and by means of a transfer and assignment thereof, and of 
the securities, succeed to her claim and interest, without restriction: 
Allen vs. Insurance Co., 132 Mass., 480; Ulster Co. Sav. Inst. vs. 
Howe Ins. Co., 73 N. Y., 161; Stinchfield vs. Milliken, 71 Me., 567. 
This was the contract between the parties as found in the policy, 
and there is no reason why it should not be enforced as made. 
Judgment affirmed. 


UNITED STATES CIRCUIT COURT. 


SovurHERN District oF GEorGiaA, WESTERN DIVISION. 


INGERSOLL 
v8. 
KNIGHTS OF GOLDEN RULE.* 
Where evidence as to suicide is conflicting and evenly balanced, death from 


accident will be presumed. 


Insurable interest is not necessary in the beneficiary of a contract of a benevo- 
lent society where the insured is authorized to change the beneficiary. 


Prazopy, Brannan & Harcner and Marton Erwin, for Plaintiff. 
A. A. Dozier and G. C. Cuanpter, for Defendant. 
Speer, J. 

W. J. Ingersoll brought suit in the City Court of Columbus against 
the Knights of the Golden Rule, an insurance or benevolent asso- 
ciation, chartered by the state of Kentucky, and carrying on its 
business in this state. The agency at Columbus is denominated 
‘Castle Columbus No. 31,” of which castle Charles A. Redd bears 
the title of “Commander,” and performs the duty of agent. The 
suit is for $2,000, and $400 as accrued assessments, upon a certifi- 
cate conferring the order of knight upon S. M. Ingersoll. The 
acieaieiaiacaacataidsieniamiairpaenieeaenemtitmsumeaneenee 
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defendant thereby became liable upon the death of Ingersoll to 
pay his legal representative $2,000, with the accrued assessments. 
The declaration avers that S. M. Ingersoll in his life performed all 
the conditions of the policy, and, having taken out the same for the 
benefit of the plaintiff, W. J. Ingersoll, died on the 28th day of 
August, 1889; and, although due proof of death has been made, 
the Knights of the Golden Rule have refused to pay the sum due 
the plaintiff, or any part thereof. The policy sued on contains the 
following proviso :— 

Ifthe comrade herein named should commit suicide, whether sane or in- 
sane, it shall render the certificate, and all claims under it, or upon the order, 
null and void, and the supreme commandery shall not be liable for the above 
sum, or any part thereof, except the accrued assessments. 

By its plea the defendant tendered $241, which it insists is the 
sum of the accrued assessments, and by further plea insists that it 
is wholly relieved from liability upon the policy, for the alleged 
reason that the insured, 8. M. Ingersoll, committed suicide. An 
additional plea denied that the plaintiff had an insurable interest 
in the life of the deceased, and that it was a wager policy. 

The cause having been removed to this court, the issues were 
tried on the 5th day of November, 1890, and a verdict was rendered 
for the plaintiff for the sum of $2,241.41, and the costs of suit. A 
motion for new trial having been thereafter made, the following 
order was taken, the parties consenting thereto:— 

It is ordered that the motion for new trial in above-stated case be granted 
upon the following terms agreed upon by counsel for plaintiff and defendant, 
to wit: That the case be submitted for trial to the presiding judge without 
the intervenion of a jury, upon the evidence already taken in said case, as 
agreed upon in the brief of evidence filed on the motion for a new trial, and 
that it be assigned for trial on June 3d next, peremptorily. In open court, 
May 25, 1891—Signed by the judge presiding. 

On the day named in the order the case was heard, and the pre- 
siding judge, having taken time for consideration, has reached a 
conclusion upon the following considerations :— 

With reference to the plea that the plaintiff, W. J. Ingersoll, had 
not an insurable interest in the life of S. M. Ingersoll, and that the 
certificate was issued as a wager policy, it is to be observed that 
they were brothers. The Supreme Court of the United States in 
the case of Warnock vs. Davis (104 U. S., 779), decision rendered 
by Mr. Justice Field, remarks as follows:— 

It is not easy to define with precision what will in all cases constitute an 
insurable interest, so as to take the contract out of the class of wager policies. 


It may be stated generally, however, to be such an intgrest arising from the 
relation of the party obtaining the insurance, either as creditor of or surety 
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for the assured, or from the ties of blood or marriage to him, as will justify 
a reasonable expectation of advantage or benefit from the continuance of his 
life. It is not necessary that the expectation of advantage or benefits should 
be always capable of pecuniary estimation; for a parent has an insurable in- 
terest in the life of his child, and the child in the life of his parent, a husband 
in the life of his wife, and a wife’in the life of her husband. The natu- 
ral affection in cases of this kind is considered as more powerful, as 
operating more efficaciously, to protect the life of the insured than any 
other consideration. 

The nature of the relationship by blood or marriage sufficient to 
constitute the insurable interest has been much mooted. A step- 
son has been held to have no insurable interest in the life of his 
step-father (Society vs. McDonald, 122 Pa. St., 324); and a grand- 
child not to have an insurable interest in the life of the grand- 
father, on account of relationship (Burton vs. Insurance Co., Ind.); 
nor a son-in-law in a mother-in-law who has no visible means of 
support, and whom he keeps and maintains (Stambaugh vs. Blake, 
Pa.), and in the case of Whitmore vs. Supreme Lodge, ete. (100 
Mo., 36), it was held, to give validity to a life insurance policy, the 
person who secures it must have a pecuniary interest in the life of 
the person assured. It does not, however, appear necessary to the 
existence of insurable interest in this case to rely upon the fact that 
S. M. Ingersoll and W. J. Ingersoll were brothers. The insurance 
was taken by S. M. Ingersoll himself on his own life for the benefit 
of his brother. This is clearly authorized: Insurance Co. vs. 
Schaefer, 94 U.S.,460; Insurance Co. vs. France, id., 561. Besides, 
the insurance was had in a mutual benefit association. The policy 
provided that the beneficiary might be changed at the will of the 
insured. Article 8, § 15, of the constitution of the order, likewise 
provides for a change of the beneficiary; and, while it is true that 
a certificate was originally taken out for the benefit of the wife of 
S. M. Ingersoll, it was afterwards abandoned, and a new certificate 
issued in behalf of the plaintiff. It is observable that S. M. Inger- 
soll and his wife were living separately at the time of his death; 
and while this separation had been of short duration, and was no 
doubt entirely justifiable in the wife, it is not improbable that the 
domestic difficulties of the insured had occasioned the change in 
the person of the beneficiary. Be this as it may, in view of the 
character of the insurance, it was the legal right of S. M. Ingersoll 
to do so, whatever the motive may have been. The power of a 
member of a mutual benefit aid association to alter the rights of 
those declared by the charter to be beneficiaries is to be determined 
by its constitution and by-laws: Sanger vs. Rothschild, 2 N. Y. 
Supp., 794. It is, mhoreover, true that, in vases of policies of insur- 
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ance or benefit certificates issued by societies of this character, the 
beneficiary has no vested interest in the certificate until the death 
of the insured member. Up to this time the insured may change 
his designation of the beneficiary at will, and against the consent 
of such beneficiary: Sabin vs. Grand Lodge, etc.,8 N. Y. Supp., 
185; Supreme Conclave Roval Adelphia vs. Cappella (Cir. Ct., E. D. 
Mich.) See, also, Brown vs. Grand Lodge (Iowa); Association vs. 
Kirgin, 28 Mo. App., 80. It is also true in associations of this 
character that the mere fact that the beneficiary has no pecuniary 
interest in the life insured does not render the contract void as 
against public policy: Association vs. Blue, 120 Ill., 121; Vivar vs. 
Supreme Lodge, etc. (N.J.) See, also, Johnson vs. Supreme Lodge, 
ete. (Ark.); Order of Mutual Companions vs. Griest (Cal.); Knights 
of Honor vs. Watson, 15 Atl. Rep., 125; Manning vs. United 
Workmen, 86 Ky., 136; Byrne vs. Casey, 8 S. W. Rep., 38; Schil- 
linger vs. Boes, 85 Kv.; Titsworth vs. Titsworth (Kan.); Milner vs. 
Bowman (Ind). 

On the issue of suicide by the insured presented by the defend- 
ant’s plea, we feel obliged, after a careful analysis of the evidence, 
to hold in favor of the plaintiff. The insured was a very intem- 
perate man. He had been drinking heavily for some time before 
hisdeath. He was also addicted to the use of opium. It appeared 
from the evidence that he had been in the habit of procuring at 
different times, from different persons, considerable quantities of 
landanum. He had also been drinking for some time large quan- 
tities of blackberry wine. In fact, according to the testimony of 
several witnesses, this was his favorite beverage and stimulant. On 
the night before his death he purchased a bottle containing several 
ounces of laudanum. During the night he repaired to the resi- 
dence of his mother-in-law, where his wife was living, and made 
several attempts to get in, but was defeated in his purpose. He 
was furnished, however, with bedding, and slept in the yard. The 
next morning very early he repaired to a bar-room, and with a man 
named Duke consumed a pint of whisky. He then returned to the 
house of his mother-in-law, and renewed his efforts to have an in- 
terview with his wife. The town marshal was sent for, and on his 
arrival this official, who it seems had much friendship for the de- 
ceased, requested him to go away with him. The deceased at once 
consented to do so, but after going a short distance said: “I have 
a bottle of wine in the bedding there; let me getit.” No objection 
was made, and, having taken a bottle from the bed-clothes on the 
ground, the insured asked his friend to drink with him, which invi- 
tation was declined. Having been furnished with a tumbler, he 
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poured a quantity of fluid from the bottle, and, after mixing it with 
water, drank it, and immediately exclaimed, “This is not Wine; 
this is the genuine drink;” and, apparently feeling immediately the 
effect of the terrible quantity of poison he had taken, he exclaimed, 
“TI want to die right here, in the presence of my wife and children;” 
and ina few moments was a corpse. It is true that in the night, 
during his efforts to see his wife, he threatened to kill himself, and, 
while there is much conflict of evidence about the important facts 
of the case, we have reached the conclusion that these threats were 
merely the vaporings of a drunken man, who was seeking to play 
upon the affection of his wife, and to compel her to return to his 
home. The truth appears to be that the unfortunate man, stupefied 
by drink over night, and perhaps also by the effect of the laudanum 
he had taken, was rendered by his drinking in the early morning 
incapable for the time of distinguishing between the bottle of 
laudanum and the wine which by all the proof he had been drink- 
ing. The evidence showed the liquids to be of the same color. It 
is not likely that he would have invited his intimate friend to drink 
poison with him. The evidence, however, as to the motive and 
purpose of the insured, and as to the dispute whether the fatal act 
was intentional or accidental, is quite evenly balanced, and we are 
largely controlled in this finding by the rule laid down by Mr. Justice 
Harlan for the Supreme Court of the United States in the case of 
Insurance Co. vs. MeConkey (127 U.S., 667). The learned justice 
remarks :— 

In respect to the issue as to suicide, the court instructed the jury that 
self-destruction was not to be presumed. In Mallory vs. Insurance Co. (47 
N. Y., 52, 54), which was a suit upon an accident policy, it appeared that 
the death was caused either by accidental injury or by the suicidal act of the 
deceased. ‘‘ But,” the court properly said, ‘‘ the presumption is against the 
latter. It is contrary to the general conduct of mankind; it shows gross 
moral turpitude in a sane person.” Did the court err in saying to the jury 
that upon the issue as to suicide the law was for the plaintiff, unless that 


presumption was overcome by competent evidence? This question must be 
answered in the negative. 


Upon a review of the evidence, made the more anxiously for the 
reason that the parties have thought proper to submit the case to 
the presiding judge without the intervention of the jury, we find 
no legal reason to reach a conclusion different from that ex- 
pressed in the verdict of the intelligent jury to whom on the first 
trial all the evidence was submitted. Judgment will be rendered 
accordingly. 
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SUPREME COURT OF PENNSYLVANIA. 


CLARK kT AL. 
v8. 
WESTERN ASSUR. CO., or ToronTo.* 
The policy was upon electric lamps, electric fixtures, and appurtenances in a 


certain hotel. There were other policies insuring household goods and 
fixtures of every description. 


Held, That these were not other insurance within the meaning of the contri- 
bution clause, to the extent of their whole amount. 


J. C. Dory, Parrerson & Smita, and Prer & Bratr, for Appellants. 
J.S. & E. G. Ferauson, for Appellee. 
Paxson, C. J. 

The plaintiffs took out a fire policy in the defendant company in 
the sum of $1,250 upon “electric lamps, shades, wires, and all other ; 
electric fixtures and appurtenances,” while contained in the build- 
ing known as the “ Monongahela House,” in the city of Pittsburgh. 
The property insured by this policy was destroyed by fire on De- 
cember 5, 1889, the amount of loss thereon being $2,120. This 
suit was brought to recover the amount of loss under the policy. 
Upon the trial below the issue was narrowed down to the single 
question, was there a double insurance on the property? The 
policy in question contained the following clause: “This company 
shall not be liable under this policy for a greater proportion of any 
loss on the described property, or for loss by or expense of removal 
from premises endangered by fire, than the amount hereby insured 
shall bear to the whole insurance, whether value or not, by solvent 
or insolvent insurers, covering such property; and the extent of 
the application of the insurance under this policy or of contribu- 
tion to be made by this company in case of loss may be provided 
for by agreement or condition written hereon, or attached or ap- 
pended hereto.” The whole amount of insurance on the buildings 
and contents was $170,000. This was made up of several policies 
issued to different owners for their individual interests therein. If 
there was a double insurance as to all of them, the amount the 
plaintiffs would be entitled to recover in this suit would be the 
proportion that $1,250 bears to $170,000 upon a loss of $2,120. In 
other words, they would get $7.50. The learned judge below held, 
however, that the double insurance only applied to two policies of 
ia iecdeepieeend cco acai et aca cn 
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$2,500 each, thus making the whole insurance upon this one item 
$6,250, and that the amount for which the defendant company was 
liable under this view was $424, with interest, for which a verdict 
was rendered. The two policies referred to were those of the 
Northern Assurance Company of London. The property insured 
in these policies was described as follows: “On household goods 
and furniture, stoves, wines and liquors, and similar articles, em- 
bracing the whole stock belonging to the assured while contained 
in the brick building known as the ‘Monongahela House.’ It is 
understood and agreed this policy covers also fixtures of every de- 
scription while contained in the buildings herein described.” It 
wil be seen at a glance that to apply the doctrine of double insur- 
ance to the whole of the policies issued by the London Northern 
Assurance Company would work palpable injustice, for the reason 
that those policies cover other property not embraced in the special 
policy issued by defendant company, and there is nothing in the 
_ record to show how much of those policies was applicable to 
“electric lamps, shades, wires,” etc., and how much was applicable 
to the other property covered thereby. To say, therefore, there 
was double insurance to the whole amount of those policies, as be- 
fore observed, would work injustice, and lead to a result not prob- 
ably contemplated by the parties. No better illustration of this 
view can be given than the one before stated, viz., that, had all the 
policies contained this provision, the plaintiff would have recovered 
$7.50, or a dividend upon the premiums paid by him. 

In Sloat vs. Insurance Co. (49 Pa. St., 14), there was a policy of 
insurance in one company which covered the building only of the 
party insured, and a subsequent policy in another company cov- 
ered the building, machinery, shafting, belting, tools, lathes, planes, 
drills, and stock, finished and unfinished, and it was held that it 
was not a case of double insurance. The opinion in that case was 
delivered by Justice Read, who cites and approves the definition 
of “double insurance’’ as given by Mr. Arnold, as follows: 
“Double insurance takes place when the assured makes two or 
more insurances on the same subject, the same risk, and the same 
interest. If there be double insurance, either simultaneously or by 
successive policies, in which priority of insurance is not provided 
for, all are insurers and liable pro rata. All the policies are con- 
sidered as making out one policy, and, therefore, any one insurer 
who pays more than his proportion may claim a contribution from 
others who are liable. Fire policies usually contain express and 
exact provisions upon this subject.” This case was decided in 
1865. Justice Read cites: Insurance Co. vs. Scribner, 5 Hill, 298, 
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a case decided twenty-one years before that time, and says: “I 
cannot find that this decision has ever been impugned or denied 
by any judicial tribunal in the state of New York.” Sloat vs. In- 
surance Co. has been the law of this state for over a quarter of a 
century, and we would not disturb it now, unless for grave reasons. 
It has been accepted and acted upon in the adjustment of losses. 
Moreover, it has been expressly recognized as law by later cases. 
It was contended that Merrick vs. Insurance Co. (54 Pa. St., 277), 
overrules it, but this is not the case, as will appear from an exam- 
ination of the later case (Insurance Co. vs. Roedel, 78 Pa. St., 19), 
where it was said: ‘We do not think Merrick vs. Insurance Co. 
(54 Pa. St., 277) is sufficiently upon this point to overrule Sloat vs. 
Insurance Co. (49 Pa. St., 14).” It is true this is criticised as only 
a per curiam opinion, but wby it should have less weight for that 
reason is not clear. A per curiam is the opinion of the court, in a 
case in which we are all of one mind, and so clear that we do not 
think it necessary to elaborate it by any extended discussion. Not 
only was Sloat vs. Insurance Co. not overruled in Insurance Co. vs. 
Roedel, but it was expressly followed in that case. Insurance Co. 
vs. Kepler (106 Pa. St., 28) does not, and was not intended to, 
overrule Sloat vs. Insurance Co. On the contrary, it is expressly 
recognized. The question of double insurance was not decided in 
that case. I quote from the opinion: “It is, perhaps, an open 
question whether, under the authority of Sloat vs. Insurance Co., a 
double insurance exists in the case in hand, for the reason that the 
Kreidersville policy covered some articles not insured in the de- 
fendant’s policy. But the language of condition seventeen of the 
policy in suit is broader in its terms than the clause of the policy 
in the case referred to. It says, speaking of additional insurance, 
that it is ‘on the property hereby insured, or any part thereof.’ 
Without deciding this point, therefore, we will treat this as a case 
of double insurance to the extent that the Kreidersville policy cov- 
ered the same property as was insured by the defendant company.” 
The opinion then proceeds to show that, even if it was a case of 
double insurance, the defendant company was liable to the full 
amount of its policy. I have endeavored to show that the authority 
of Sloat vs. Insurance Co. has not been shaken by any subsequent 
decision of this court. We are now asked to overrule it because 
Insurance Co. vs. Scribner, cited by Justice Read, has been over- 
ruled in New York by Ogden vs. Insurance Co. (50 N. Y., 388). 
With the highest regard for the able and learned judges who de- 
cided that case, we are not disposed to follow them in this instance. 
We can only do so by overturning our own cases, and we have not 
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been convinced that they are erroneous. Our own rule is a safe 
one, and easily understood. Had the policies of the London Com- 
pany covered nothing but the property insured by the defendant, 
there would have been no difficulty; nor would there have been 
had those policies specified the sum applicable thereto. Aside 
from this, the case in hand differs in a material point from Ogden 
vs. Insurance Co., supra. In that case there was a total loss, ex- 
ceeding largely the whole amount of all the insurance. That this 
fact was not without weight with the court is apparent from the 
following extract from the opinion: “ We refrain from expressing 
an opinion now upon the several phases which might be developed 
under an insurance of this character in case of partial loss, confin- 
ing our adjudication to the case before us, which was that of a total 
loss of the whole subject insured by all the policies.” In any view, 
the result reached in the court below was wrong, although this may 
have been caused by the manner in which the case was tried. To 
apply the whole of the London policies to the property covered by 
the defendant’s policy, would be unjust and illogical. Judgment 
reversed, and a venire facias de novo awarded. 


SUPREME COURT OF IOWA. 


ANTES, GARN & CO. 
v8. 


WESTERN ASSURANCE CO., Appellant.* 


The proofs of loss represented that the contract had in all things been com- 
plied with. The company, incidentally learning that excessive other 
insurance existed, demanded further proofs regarding g other insurance. 


Held, That such demand was not a waiver forfeiture on open of such other 
insurance. 


Bots, Hustep & Botzs, for Appellant. 
O. C. Miter and J. D. Nicuots, for Appellee. 

GRANGER, J. 
The policy in suit contained a provision as follows:— 


if the assured shall have or shall hereafter make any other contract of in- 
surance, whether valid or not, on the property hereby insured or any part 
eas pels ob Aaa. al ci a Ni te eed sis Be I 
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thereof, without the consent of this company written hereon, then and in 
every such case this policy shall become void. 

The company consented to additional insurance to the amount of 
$18,000. At the time of the loss the additional insurance on the 
property exceeded the allowence by the company to the amount of 
$6,000, and the policy is thereby avoided unless the company has, 
by its acts, waived the condition of the policy as to such excess, 
which is the contention of the plaintiff. 

The policy also contained the following provisions:— 

Persons sustaining loss or damage by fire shall forthwith give notice of said 
loss to the company and as soon after as possible render a particular account 
of such loss signed and sworn toby them, stating whether any and what other 
insurance has been mage on the same property, giving copies of the written 
portions of all policies thereon, * * and until such proofs are procured 
* * the loss shall not be payable. 

After the fire plaintiff made proof of loss in writing, and the de- 
fendant company sent its agent to adjust the loss. The loss 
occurred October 24, 1884. The written proof of loss, made there- 
after, contained the following as to additional insurance:— 

“That in addition to the sum insured by said policy on said 
property there was concurrent other insurance made thereon to the 
amount of twenty-four thousand dollars, as particularly specified 
in schedule A hereto attached, besides which there was no other 
insurance thereon.” . 

The company required the plaintiff to file additional proofs 
“giving copies of the written portions of all policies thereon ” ex- 
cept the policy in suit. This the plaintiff did at an expense of some 
twenty-five dollars. The agent of the company sent to make the 
adjustment was one A. A. Crandall, and during his investigations 
he received information that there was excessive additional insur- 
ance, and by letter he informed the general agent of the company 
‘of the fact. This information was not obtained by Crandall from 
an examination of the policies, but from conversations with adjust- 
ers for other companies and an examination of an “apportionment 
sheet.” Appellee states the following as the rule of its contention: 

“Tfin any negotiations or transactions with the insured, after 
knowledge of forfeiture, the insurance company recognizes the con- 
tinued validity of the policy, or does acts based thereon, or requires 
the insured by virtue thereof to do some act or incur some trouble 
or expense, the forfeiture is as matter of law, waived.” 

It cites for its support, Hollis vs. Ins. Co., 65 Iowa, 454. With- 
out accepting the rule as broadly as stated, it may be said that the 
rule is correct where the company, with full knowledge of the facts 
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out of which the forfeiture of the policy arose, by its acts, recog- 
nized the policy asa valid and subsisting contract, and induced 
the plaintiff to act in that belief and to incur trouble and expense, 
it would be a waiver of the conditicn under which the forfeiture 
arose. But the facts in this case do not bring it within the rule. 
The record is not authority for saying that when the company re- 
quired the additional proofs it was in full possession of the facts as 
to the excessive insurance. 

It is true that the company had information of that character, 
but it does not appear to have been such that the company could 
know it was true. 

The plaintiff had not admitted it. It had stated in its proofs 
that the additional insurance on the property ewas $24,000, but it 
was stated in the proofs that nothing had been done, by or with its 
privity or consent, to violate the conditions of the policy or render 
it void. Thus, upon the face of the proofs made, plaintiff was main- 
taining that there was no excessive insurance that avoided the 
policy. The written proofs were a contradiction of the information 
received through Crandall, and it is not to be said under such a 
state of facts, that the company in asking for the proofs as the 
plaintiff had agreed to furnish them, was acting with full knowledge 
that there had been a forfeiture. Supposing, for a moment, that 
the written proofs had contained an admission in terms, that at the 
time of the loss there’ was $6,000 of excessive insurance, and we 
have a plain application of the rule claimed, for then there would 
be no necessity for furtber proofs, and to then place the plaintiff at 
further expense and trouble would be to recognize the policy as 
valid, for it is not to be presumed that such proofs would be re- 
quired uncer a policy known and intended to be treated as void. 
This case, in principle, though differing somewhat as to its facts, is 
like Fitzpatrick vs. Ins. Co. (53 Iowa, 335). The particular difficulty 
in the way of adjustment in this case, was the fact of excessive in- 
surance, and this is the particular in which the company was re- 
quiring the proofs to be made more specific and in conformity with 
the contract, that thereby it might be aided by the plaintiff's own 
proofs to know the facts. This case is a good illustration of the 
justice of our holding, for, if the plaintiff company had observed 
the requirements of the policy in making its proofs of loss, the 
proofs would have been a plain denial of any claim on the part of 
the plaintiff, for there was excessive insurance that avoided the 
policy. The company, in asking for the additional proofs, was ask- 
ing for what it was entitled to under its contract and the law. This 
is not a case of hardship. The plaintiff had, by its act in taking 
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additional insurance, elected to avoid this policy and at the time of 

the loss had no claim against the company. Its right of action, if 

any, depends upon the company’s having, after the loss, so acted as 

to create a liability. The undisputed facts show that it has not. 
The judgment is reversed. 


SUPREME COURT OF PENNSYLVANIA. 


NEW ERA LIFE ASS’N 
v8. 
ROSSITER.* 


The signed application identified by insured and entries in the company’s 
books are admissible as evidence in a suit for assessments where the in- 
sured denies having the policy, and proof that deaths occurred for which 
he was liable to assessment, when uncontradicted, justify an instruction 
to find for the company. 


Action by the New Era Life Association of 1876, for the use of 
J. M. Wiestling, receiver, against Edwin B. Rossiter, to recover cer- 
tain assessments upon two life insurance policies. Defendant ap- 
peals. At the trial the plaintiff called the defendant as a witness, 
who identified his signature to the applications for these policies; 
and the applications were thereupon received in evidence over de- 
fendant’s objection. Plaintiff called upon the defendant to produce 
the policies, and defendant denied that he had them. Thereupon 
plaintiff introduced in evidence, over defendant’s objection, the 
books of the association, which showed that policies had been is- 
sued to defendant. The court instructed the jury as follows: 
“This action is brought by J. W. Wiestling, as receiver for the New 
Era Life Association of 1876, against Dr. Edwin B. Rossiter, to 
recover certain assessments made upon two policies of life insur- 
ance which it is claimed he had effected in the plaintiff company, 
This was a mutual insurance company, and the principle of such 
an association is easily understood. It is simply an agreement be- 
tween a number of persons that upon the death of either the sur- 
vivors will pay a certain amount of money to make up the amount 
of the policy of the one sodying. * * * Fromthe testimony in 
this case it appears that the defendant had obtained a policy for two 
thousand dollars upon his life, which elapsed some time in 1881, 
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From the time he became insured until the policy was lapsed there 
were certain deaths occurred among the insured in the company, 
for which he was assessed. Now, if he was insured, and these 
deaths occurred, and he was assessed, and notice given him, he 
ought to be made to pay. The testimony discloses that he did 
have such a policy, that there were certain deaths, and that certain 
assessments were made, and, if you believe the testimony of Mr. 
Alexander, the proper notice of such assessments was mailed to the 
defendant; and therefore, in the absence of any contradictory testi- 
mony upon policy No. 1,643, the court feels in duty bound to say to 
you that the plaintiff has made out such a case as would entitle 
you, and require you, to give a verdict in favor of the plaintiff for 
the amount of the assessments upon that particular policy.” 


G. R. Fox & Son and Irvine P. Wanaer, for Appellant. 
Grorce N. Corson and Rost. Snoperass, for Appellee. 


Per Curiam. 

A careful examination of this case has failed to convince us that 
the learned judge below committed error either in his charge, or 
his rulings upon questions of evidence. It wasa case for the jury, 
and was fairly submitted. The verdict was in favor of the plaintiff 
on policy No. 1,643, and in favor of the defendant on policy No. 
2,389. We think that substantial justice has been done and done 
in an orderly manner. Judgment affirmed. 





Atitna Life Ins. Co. vs. Ward. 


SUPREME COURT OF THE UNITED STATES. 


ETNA LIFE INS. CO., or Hartrorp, 
vs. 
* WARD.* 


Evidence of the wife that a physician prescribed alcoholic stimulants in her 
presence is admissible where the defense is intemperance. 


Where the policy stipulated that it should be void if the insured should so 
far impair his health as to become intemperate, and the court instructed 
to that effect, an additional instruction that it was not necessary that 
such impairment should result in death was properly refused. Nor was 
it error to instruct that impairment or death resulting from alcoholic 
stimulants, taken in good faith under medical advice, was not a violation 
of the stipulation. 


An instruction that the jury may reject the diagnosis of a physician testify- 
ing as to cause of death was not error. 


Where the jury are instructed that the evidence need not be convincing 
beyond a reasonable doubt, it is not predjudicial error to instruct that it 
must decidedly preponderate. 


A refusal to charge that the evidence of the attending physician as to cause of 
death is prima facie, and a charge instead, that it is entitled to the weight 
of a learned physician who had personal knowledge, and saw the msured 
shortly before his death, is not error. 


This was an action on a policy of life insurance. There have 
been three trials of it by jury, in each of which there has been a 
verdict in favor of the plaintiff for the full amount of the policy. 
The case was before us at October term, 1887 (Insurance Co. vs. 
Davey, 123 U. S., 739: see 17 Ins. J., 114, 18 Ins. L. J., 811), where 
the judgment of the court below on the first verdict was reversed, 
and a new trial ordered because of certain erroneous instructions 
to the jury in the charge of the court. The case as now presented 
is as follows:— 

The defendant in error, Ada Ward, formerly Ada Davey, was the 
wife of William A. Davey, of Jersey City, N. J.,and the beneficiary 
named in a policy of life insurance issued by the plaintiff in error 
on the life of Mr. Davey for the sum of $10,000, dated July 16, 
1879. Mr. Davey died on the 6th of August, 1881, at Alexandria 
Bay, N. Y., and within ninety days thereafter, to-wit, August 16, 
1881, his widow gave to the company due notice and proofs of his 
death, as required by the terms of the policy, and demanded pay- 
ment of the amount named therein, which was refused, and there- 
upon this action was brought. So far as the present status of the 
case is concerned, the defense to the action is that there was a 
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breach of that condition in the policy on the part of Mr. Davey, 
which provided that if he “shall become so far intemperate as to 
impair his health or induce delirium tremens,” then the policy 
should become null and void. On the trial of the case, before 
Judge Green and a jury, the plaintiff, to maintain the issue on her 
part, introduced evidence showing the death of Mr. Davey, and 
also certain papers constituting proofs of loss, including the cer- 
tificate of death of the deceased by Dr. Rae, the family physician. 
In this certificate the following questions and answers occur:— 


(3) Was his last illness occasioned, or had his general health been impaired, 
by any pernicious habits? Answer. He was in the habit of using stimulants 
and a great deal of tobacco. Probably they impaired his health. (5). Was 
his health impaired by intemperance? A. See answer to 3. 6. Was his death 
caused, directly or indirectly, from intemperance? See answer to 3. 


The plaintiff thereupon rested her case. The defendant intro- 
duced the evidence of a large number of witnesses to prove the 
breach of the above-mentioned condition in the policy. All of 
them were associated with him while he was at Alexandria Bay— 
most of them boatmen engaged in rowing on the St. Lawrence 
River, clerks and keepers of hotels, a bell-boy, the physician who 
attended him in his last illness, and two medical experts. ‘The evi- 
dence of these witnesses was to the following effect: In the even- 
ing of the 24th of July, 1881, Mr. Davey arrived at Alexandria 
Bay, on the St. Lawrence River, on his annual fishing excursion to 
that place, and put up at the Crossman House. He seemed at 
that time to be in delicate health; and one of the witnesses at least 
testified that he shuffled in his walk while going up to the hotel. 
From that date up until Monday, August the 1st, William White, 
the boatman, testifies that the deceased was on the river every day 
with him, from 8 or 3 a. m. until the middle of the afternoon or in 
the evening, and that while on the river the deceased drank about 
a quart of brandy daily. In addition thereto, according to the 
testimony of the bell-boy at the hotel, the saloon-keeper, and 
several boatmen, he drank at the bar of the Crossman House 
every evening, quite freely,.and sometimes in the morning before 
breakfast; and frequently went across the river to Lockport, and 
to another place known as the “Island View House,” kept by one 
Theodore Lear, and drank heavily of brandy at both places, as 
testified to by the respective keepers and bar-tenders of those 
hotels. The bell-boy at the Crossman House testifies that very 
often during the period mentioned he had several drinks sent to 
his room in the evening, and sometimes in the morning; and that 
on the afternoon of Tuesday, August 2d, at the request of Mr. 
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Davey, he carried two quart bottles of liquor to his room—one of 
brandy or whisky and the other of gin. On going to his room on 
the morning of Wednesday, the 3d of August, the bell-boy says 
those two bottles were empty, and Mr. Davey was sitting in bed in 
a very weak and nervous condition, his clothing and the bed cloth- 
ing spattered with blood, and there was considerable blood in the 
slop-jar beside the bed. The bell-boy notified tie proprietor of 
the hotel of the affair, and he, together with Frank Bruce, a clerk 
at the hotel (who was then studying medicine, and has since 
graduated in that science, and is now a practicing physician), went 
to Davey’s room. They at once sent for Dr. L. C. Watson, a prac- 
ticing physician at that place. Dr. Watson testified that Davey 
said to him that he had been cautioned by his family physician 
that if he persisted in “having these times” he would have hemor- 
rhage of the stomach, which would probably kill him. And then 
looking at the blood, he said: “There is the blood, and I suppose 
it is all up with me now.” Bruce and Dale also testified that Davey 
complained of seeing pitch, fire, and smoke in the room when none 
existed; and Bruce further testified that Davey imagined that 
somebody was trying to saw off his limbs, and that there was a 
heavy pipe lying across his chest, and exhibited various other symp- 
toms usual in cases of acute alcoholism or delirium tremens. At 
times he was quite violent, called continually for liquor, but by and 
by calmed down very materially, so that by the time his family 
physician, Dr. Rae, and Mrs. Davey arrived, he had sunk into a 
state of exhaustion and quietude. 

The evidence on the part of the defense tended to show that 
Davey’s death was superinduced by an excessive use of ardent 
spirits, which brought on delirium tremens; and the evidence of 
two physicians who were examined as experts was to the effect that 
the symptoms described indicated that Mr. Davey suffered from 
delirium tremens, and that any one drinking brandy to the extent he 
did, as testified to by the witnesses for the defense, would greatly 
impair his health, and bring about death. The evidence in rebuttal 
was given by witnesses who had been acquaintances, neighbors, 
business associates, intimate friends, and members of his family, 
who stated that they were familiar with his habits of life. Their 
evidence was to the effect that no sign of intoxication or intem- 
perate use of liquor was ever seen by them during a period of 
many years immediately preceding his death, though all spoke of 
his constant use, in a moderate degree, of alcoholic liquors. The 
result is that the evidence of witnesses who were associated with 
the deceased at Alexandria Bay is inconsistent with the idea of a 
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moderate use of liquor by him, or with any idea other than that his 
last illness and death were due to excessive drinking of alcoholic 
liquors; while on the other hand the evidence of his neighbors, 
friends, business associates, and family was, though, in one sense, 
of a negative character, to the effect that his whole course of con- 
duct and habits were at variance with the course of life pursued 
by him just before his death, as testified to by the witnesses for the 
defense. One witness only for the plaintiff, a Mr. Mattoon, an 
elderly gentleman, saw Davey at Alexandria Bay in the summer of 
1881, before he was taken violently ill. He did not stop at the 
same hotel as Davey, but saw him five or six times for short periods 
of thirty minutes or more, between the date of his arrival, July 
23d, and July 31st, at all of which times he was apparently sober. 
Dr. Rae, the family physician, who furnished the certificate of 
death, arrived at Alexandria Bay about noon on Friday, the 4th, 
and left about three o’clock in the afternoon of the following day, 
before Davey died. At the trial, among other things, he testified 
that when he arrived he fownd Davey in a dying condition; but 
when questioned as to the cause of death he adhered to the state- 
ments made in the certificate of death furnished by hin, testifying 
on this point as follows: “ You certified that he was in the habit 
of using stimulants? Answer. Yes, sir. Question. And that was 
true? A. Yes, sir. Q. And by stimulants you wish us to under- 
stand alcoholic liquor? A. Yes, sir. Q. And when you say, 
‘ probably they impaired his health,’ that was your opinion at that 
time? A. Yes, sir. Q. You don’t deny that it was your judgment 
that they impaired his health? A. They mean tobacco and liquor 
together. Q. I ask you about stimulants—nothing about tobacco. 
You don’t deny that in your judgment they impaired his health? 
A. I said they probably did. Q. I don’t ask you what you said in 
your certificate, and if you will pay attention to the question we 
will get along faster. You don’t deny that it is your judgment 
that they impaired his health,do you? A. No, sir. Q. You adhere 
to the statements that are contained in the certificate? A. Yes, 
sir; as far as I know.” There was also some evidence given by 
Mrs. Davey, over the objections of the defendant, to the effect that 
Mr. Davey took stimulants upon the advice of a Dr. Kellerman, of 
New York City, since deceased, quite frequently during the day; 
and that for several years previous to his death Mr. Davey had 
been suffering from lung trouble, at several times having had 
hemorrhages. At the close of the testimony, which was quite 
voluminous, the defendant requested the court to direct the jury to 
bring in a verdict in its favor, but this the court refused to do, and 
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the defendant excepted. The jury returned a verdict in favor of 
the plaintiff for the full amount of the policy, and, judgment hav- 
ing been entered on the verdict, the defendant prosecuted this 
writ of error. 


Wayne MacVeacu and Turron G. Strona, for Plaintiff in Error. 
Joun Lryn and Corttanpt Parker, fur Defendant in Error. 


Lamar, J., after stating the facts as above, delivered the opinion 
of the court. 

The chief difficulty in the way of a connected review of this case 
lies in the great number of errors assigned by the plaintiff in 
error, embracing exceptions to the admission of evidence during 
the progress of the trial, and to the charge of the court, and also 
to refusals to charge as requested. They are sixty-six in number, 
covering ten pages of the printed record. They are, however, 
reduced by the brief of counsel to forty-five specifications grouped 
under twelve different headings. As we cannot discuss them 
singly in the order in which they are presented without being 
involved in an entanglement of multiform and somewhat incon- 
sistent propositions, we will endeavor to dispose of the most 
material points under our own arrangement. 

When the case was here before, speaking of the clause in the 
policy which is now in dispute, we said: “If the substantial cause 
of the death of the insured was an excessive use of alcoholic 
stimulants, not taken in good faith for medical purposes or under 
medical advice, his health was impaired by intemperance, within 
the meaning of the words ‘so far intemperate as to impair his 
health, although he may not have had delirium tremens, and 
although, previously to his last illness, he had not indulged in 
strong drink for such a long period of time or so frequently as to 
become habitually’ intemperate. Whether death was so caused is a 
matter to be determined by the jury under all the evidence:” 123 
U. S., 748, 744, 8 Sup. Ct. Rep., 331. Accordingly, on this trial of 
the case, to rebut the evidence offered by the defense tending to 
show an excessive use of liquors on the part of the deceased, the 
plaintiff sought to show that the deceased had taken stimulants at 
various times, sometimes in considerable quantities, upon the 
advice of his physician. The first, second, and third specifications 
of error are that the court erred in allowing Mrs. Davey to answer 
certain questions put to her with reference to the fact of the 
deceased having taken stimulants upon the advice of his physician. 
As the questions were in proper form, and as such evidence was 
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germane to the issue, there was no error in allowing her to answer 
them. It was shown that Dr. Kellerman, who prescribed stimu- 
lants for Mr. Davey during his lifetime, was dead at the time of the 
trial, and, as Mrs. Davey testified that she was present when the 
prescription was given, and afterwards prepared the stimulants for 
her husband in accordance with that prescription, the evidence was 
properly admitted. 

Without referring to the other exceptions relating to the evi- 
dence, none of which, we think, were well taken, we will proceed 
to the consideration of the specifications of error which relate to 
the instructions given and to those refused. The first specification 
ef error which we think proper to notice is that the court erred in 
refusing to give the following instruction: “To establish the breach 
of the condition of the policy, ‘become so far intemperate as to 
impair his health,’ it is not necessary to satisfy the jury that his 
health was impaired to the extent of causing death.” It is our 
opinion that this request was properly refused. The court had 
already given the substance of it to the jury, as a fundamental 
proposition underlying the entire body of the charge, in the fol- 
lowing terms: “But this contract was made by the company and 
Mr. Davey upon certain expressed conditions, seven in all, which in 
clear and positive language limit in various ways the rights and 
obligations of both the contracting parties. It will be necessary 
for you, gentlemen, to consider, however, only one, or, to speak 
more accurately, only part of one, of these conditions. It is the 
third, as you will find them numbered in the body of the policy or 
contract, which you will have before you. In that condition you 
will find these words: ‘If the insured shall become so far intem- 
perate as to impair his health or induce delirium tremens, this 
policy or contract shall become null and void.’ In other words, so 
far as this suit is concerned, the contract between the AXtna Life 
Insurance Company and Mr. Davey was this: For the consideration 
of the sum of $233.60, to be paid by Mr. Davey to the insurance 
company annually during his life, that company insured his life for 
ten thousand dollars, upon the expressed condition, nevertheless, 
that if Mr. Davey became so far intemperate as to impair his health, 
or became so far intemperate as to induce delirium tremens, then 
and in the case of the happening of either of these alternatives 
the contract became null and void, and the company would be 
liable no longer under it.” “If the company have satisfied you 
that he has done either one or the other—that he has become so far 
intemperate as to impair his health, or by his intemperance 
has induced delirium tremens—a complete defense to this suit 
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has been made, and your verdict would be for the defendant.” 
“T think it proper, before I call your attention to the evidence 
which has been given, and which I shall do very briefly, to 
explain as clearly as I can what is meant by the words, ‘so far 
intemperate as to impair health or induce delirium tremens.’” 
“Mr. Davey agrees that he will not become so far intemperate as 
what? Why, become so far intemperate as to impair his health, or 
so far intemperate as to induce delirium tremens. If impairment 
of health or if delirium tremens is caused by or followed his 
intemperance, then the degree of intemperance which has been 
forbidden by this condition has been reached. Thus you will per- 
ceive that if a single debauch, lasting for a period of a few days, 
or it may be a single day only, results in the impairment of health 
or in delirium tremens, it will be clearly that intemperance which 
is positively forbidden.” After this full and explicit instruction 
there was certainly no error in refusing the request to repeat it in 
different language. 

Five of the exceptions relate to the charge given by the court 
with reference to the liquor taken by the deceased on the advice of 
his physician, and four relate to the refusal of the court to charge 
as requested by the plaintiff in error on the same point. Those 
parts of the charge that are excepted to are as follows: “If the 
jury should believe that the efficient, controlling cause of the death 
of William A. Davey was the excessive and continuous use of 
strong drinks for several days and nights immediately preceding 
his death, yet if they believe that it was taken in good faith for medi- 
cal purpose under medical advice, such use was not a violation of 
that condition of the policy which declares that it shall be null and 
void if he shall become so far intemperate as to impair his health 
or induce delirium tremens.” ‘“ Whether the health of William A. 
Davey was impaired by the use of alcoholic stimulants not taken 
in good faith for medicinal purposes or under medical advice is a 
matter to be determined by the jury under all the evidence.” “Tf, 
on the other hand, the testimony does not so satisfy you [that Mr. 
Davey became so intemperate in the use of alcoholic spirits as to 
impair his health, or that, at Alexandria Bay, in 1881, he indulged 
in the use of alcoholic liquor to such an extent as to induce 
delirium tremens], or if you are convinced that all the liquor which 
he used was used in good faith, under medical advice, and for 
medical purposes, as claimed by the plaintiff, then your verdict 
should be for the plaintiff.” “It is in evidence that Mr. Davey did 
take alcoholic stimulants under medical advice. If his taking them 
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was only under such advice and only in such quantities as pre- 
scribed by [his] physician, even if impairment of health followed, 
yet the policy would not become void.” “If, from all the testi- 
mony in this case, you conclude that Mr. Davey’s condition in this 
respect was produced by a strict, fair, and bona fide following of 
Dr. Kellerman’s prescription, then that impairment of health, if 
there was any, which it is alleged existed, known as cirrhosis of the 
liver, does not avoid this policy.” There certainly can be no 
objection taken to these instructions when considered in the 
abstract, nor do we think there is anything in the context of the 
charge that'in any degree militates against this view. On the con- 
trary, in immediate connection with the last paragraph of the 
charge above objected to, the court called particular attention to 
the prescription of Dr. Kellerman, as testified to by Mrs. Davey, 
aud further stated: “ That prescription was, as Mrs. Davey gives it 
to us, to take an egg with sherry wine in the morriing and a milk 
punch before retiring at night, and brandy and water, if he needed 
it, during the day. I leave it entirely with you to say whether, if 
you believe the witnesses of the defendant and some of the wit- 
nesses for the plaintiff as to the habit of Mr. Davey in the use of 
intoxicating liquor for many years prior to his death, you can con- 
scientiously say and declare that such was a bona fide following of 
medical advice; otherwise the condition is broken if the impair- 
ment of health follows.” These charges were not detrimental to 
the defendant, as to the law of the case, and fairly put the case to 
the jury upon this point. The refusals to charge, as above specified, 
were justified, because the effect of the charges as requested would 
have been to utterly nullify those portions of the charge above set 
forth, which we have just stated properly put before the jury the 
law of the case. In that connection the court went to the utter- 
most limit it could go in the premises by saying that “there was 
nothing in the case, so far as I remember, to justify the jury in 
finding that the quantity of liquor which Davey, according to the 
evidence of some witnesses, drank at Alexandria Bay in the sum- 
mer of 1881, was taken in good faith for medicinal purposes.” On 
this branch of the case, therefore, we conclude there was no error 
ou the part of the court below in the conduct of the trial. We 
think the law, as enunciated by us when the case was here before, 
was so stated to the jury that the defendant could not have been 
prejudiced in any particular. Sixteen of the specifications of error 
are but variant forms of the motion made at the close of the testi- 
mony to have the court direct the jury to bring in a verdict for the 
defendant. It is not necessary to consider them in detail. There 
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was evidence in the case going to discredit in some particulars the 
evidence offered by the defense to prove the breach of the condi- 
tion in the policy, and it was eminently proper that all of that 
evidence should be taken into consideration and weighed by the 
jury, under proper instructions from the court, in arriving at their 
verdict. 

It is claimed, however, that on the merits of the defense the 
action of the court below was erroneous both as to whatit charged 
and as to its refusals to charge; and those objections form the basis 
of seven other specifications of error. The charge of the court on 
the merits of the defense was to the effect that the burden of proof 
was on the defendant to establish its defense satisfactorily in the 
minds of the jury. In respect to this, after referring impartially, 
and somewhat in detail, to the evidence, the court said: ‘If, on the 
other hand, the testimony does not so satisfy you, or if you are 
convinced that all the liquor which he used was used in good faith, 
under medical advice, and for medical purposes, as claimed by the 
plaintiff, then your verdict should be for the plaintiff. In weigh- 
ing this testimony I desire you to be guided by two principles 
which control in this case, and the first is this: That the burden of 
proof is upon the defendant in this case—that is, the obligation is 
upon it to prove the facts relied upon by it as a defense. ‘The 
plaintiff is not called upon to prove that these facts did not exist. 
It is its duty to present to you evidence which is to satisfy your 
mind. Such evidence need not be so convincing as to make the 
effect beyond reasonable doubt, but the weight of the testimony 
must decidedly preponderate on the side of the defendant. The 
other principle is this: You are to be governed, as I have said, by 
the weight of evidence. Now, the evidence in the case is of two 
kinds, positive. and negative, and you must distinguish between 
them. If a number of creditable witnesses have testified that they 
have frequently seen a party intoxicated or visibly under the in- 
fluence of strong drink, their testimony is not to be rejected 
because an equal number of like credible witnesses testify thut 
they never saw the partyin such a condition. The testimony in the 
one case is positive, in the other case it is negative, and both state- 
ments may be true. The witnesses for the plaintiff say that they 
never saw Mr. Davey intoxicated, or so under the influence of 
liquor as not to be able to attend to his business. This testimony, 
of itself, does not negative or overcome the positive testimony of 
those who declared under oath that they had seen him intoxicated. 
You must weigh the testimony as a whole, and let the result of 
your deliberations be such as commends itself to sound reason and 
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conscientious judgment.” In our opinion this charge of the court, 
with the exception of the statement that “‘ the weight of the testi- 
mony must decidedly preponderate on the side of the defendant” 
(which will be noticed hereafter), was, to say the least, quite as 
favorable to the defendant as it had the right to demand. The 
specidl charges prayed, so far as they were in accordance with 
law, were embraced in the charge as given. 

A few of those specifications of error, however, require special 
mention. One of them grows out of a request to charge, made by 
the plaintiff, to-wit, that “if those opinions [of physicians] are 
founded on testimony giving what-is called the ‘history of the 
case, the jury must determine whether that history is true. 
Therefore, if the jury do not credit the stury of William White and 
Andrew Duclone, whose relation is stated to have been given to Dr. 
Watson, the jury have the right to reject his diagnosis; and they 
have the right, anyhow, if they do not confide, under all the evidence, 
in his skill and experience in cases of this sort.” The court gave 
that charge as follows: “The first part of that charge is that these 
opinions are founded upon testimony giving what is called the 
‘history of the case,’ and you must determine whether that history 
is truee You must determine whether the facts upon which the 
hypothetical questions are based have been proved or not to your 
satisfaction. I also charge you that you have the right, if you do 
not confide in Dr. Watson’s skill and experience, under the evi- 
dence in this case, to reject his diagnosis.” The exception is to 
these words: “I also charge you that you have the right, if you do 
not confide in Dr. Watson’s skill and experience, under the evidence 
in this case, to reject his diagnosis.” It is not conceived that there 
is any error in that part of the charge. The jury were the judges 
of the credibility of the witnesses White and Duclone, and in 
weighing their testimony had the right to determine how much 
dependence was to be placed upon it. There are many things 
sometimes in the conduct of a witness upon the stand, and some- 
times in the mode in which his answers are drawnfrom him through 
the questioning of counsel, by which a jury are to be guided in 
determining the weight of and credibility of his testimony. That 
part of every case, such as the one at bar, belongs to the jury, who 
are presumed to be fitted for it by fheir natural intelligence and 
their practical knowledge of men and the ways of men; and, so 
long as we have jury trials, they should not be disturbed in their 
possession of it, except in a case of manifest and extreme abuse of 
their function. Neither do we consider that there was any error in 
that part of the charge specifically excepted to therein. The jury 
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were not told that they could reject the evidence of Dr. Watson, but 
simply his diagnosis of the case—that is, his conclusion as to the 
nature of the disease from the various symptoms detailed by him. 
It may be true that Dr. Watson was fully as competent to diagnose 
the disease—if not more so—than the jury. But the province of 
the jury was to determine if the deceased died from the effects of 
acute alcoholism or delirium tremens, as claimed by the defendant, 
and in arriving at their conclusion they were required to weigh the 
evidence bearing upon that issue. The evidence of Dr. Watson 
was relevant, and tended to prove the defense, but the weight to be 
given it lay with the jury. It was not the province of the court to 
direct the jury to accept the diagnosis of the case made by Dr. 
Watson. To have done so would have been to reject all the evi- 
dence offered by the plaintiff tending to establish a contrary con- 
clusion, and would have had the effect to direct the jury to return 
a verdict for the defendant. We think the court committed no 
error in this particular. 

Two of the specifications of error relate to the charge of the 
court, and its refusal to charge as requested, on the question as to 
whether Mr. Davey’s death was occasioned by exposure to the sun 
or sunstroke. The court was requested to charge; in this con- 
nection, that “there is nothing in the ease to justify the jury in 
finding that Davey, in the summer of 1881, had a sunstroke.” The 
court refused to give that charge in so many words, but said: 
“You will remember that counsel in summing up for the plaintiff 
alluded to certain symptoms, which were proved, which he claimed 
were evidences of sunstroke. There certainly has been no one 
who testified here that Mr. Davey had a sunstroke, in those words; 
but you are the judges of the evidence, as I have stated before, to 
say whether he was suffering from exposure to the sun or sunstroke, 
or whether he was suffering, as the other witnesses testify, from 
alcoholism, or the other diseases named. Otherwise I decline to 
charge as asked. This leaves the matter entirely with you.” We 
think the charge as given was as favorable to the defendant as it 
had the right to demand. It left the question with the jury, and 
that was eminently proper. 

The most important specification of error in the entire list is as 
follows: “'The court erred in charging the jury that ‘the weight of 
the testimony must decidedly preponderate on the side of the 
defendant.’” Objection is particularly made to the use of the word 
“decidedly ” in this connection. The argument is that the effect 
of that part of the charge was to direct the jury to return a verdict 
for the plaintiff unless the evidence introduced by the defendant 
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to establish its defense should satisfy them beyond a reasonable 
doubt that the defense had been made out. The phrase “ decidedly 
preponderate ” is not technically exact with respect to the weight 
and quantity of evidence necessary and proper to justify a verdict 
in civil cases. If, therefore, this clause of the charge stood isolated 
from any other part of it bearing upon the same subject-matter, 
there would be serious objection to it. But we think the immediate 
context, as above quoted, shows that no such meaning can be fairly 
derived from it as is claimed by the defendant. On the contrary, such 
meaning is excluded in the same sentence, where the jury were 
told that “such evidence need not be so convincing as to make the 
effect beyond reasonable doubt; ” and then immediately follows the 
clause objected to. We think the clause, when taken in connection 
with the whole tenor and effect of the entire charge, and especially 
in view of the immediate context, could not have misled the jury in 
the premises. 

Eight other specifications of error relate to the effect to be given 
to the certificate of death furnished by Dr. Rae, the defendant con- 
tending that such certificate was of itself prima facie evidence of 
the fact that the deceased came to his death from the effects of 
alcoholic stimulants, etc.; and that that certificate must be over- 
come by the plaintiff to justify a recovery by her. On this point 
the court charged the jury as follows: “ Now, gentlemen, as a mat- 
ter of law, I charge you that this certificate is not to be taken or 
accepted by you as conclusive evidence of the truth of the facts 
therein stated, nor is the plaintiff bound by this statement nor 
estopped from proving to your satisfaction a different cause of 
death. It is entitled to the weight which you would give an opin- 
ion of a learned physician as to the cause of his death, who saw 
the person spoken of shortly before his death, and who had per- 
sonal knowledge of the person for some time previous to his death. 
Especially must that weight be given to this statement when, as in 
this case, the person who made the certificate, Dr. Rae, testifies 
before you that he adheres now to the opinion he expressed in that 
paper.” And in the refusals to charge specifically on the question, 
as prayed by the defendant, the court did not depart from this 
general charge in any material respect. We think the charge as 
given embodies the law of the case on the point at issue, and, 
therefore, that the objections to it are without avail. Upon the 
whole case we do not think that the defendant was in any manner 
prejudiced by any of the rulings of the court on the trial of the 
case. It may be that if we were to usurp the functions of the jury 
and determine the weight to be given to the evidence, we might 
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arrive at a different conclusion. But that is not our province on & 
writ of error. ‘In such a case we are confined to the consideration 
of exceptions, taken at the trial, to the admission or rejection of 
evidence, and to the charge of the court and its refusals to charge. 
We bave no concern with questions of fact, or the weight to be 
given to the evidence which was properly admitted: Minor vs. 
Tillotson, 2 How., 392, 393; Zeller’s Lessee vs. Eckert, 4 How., 
289; Dirst vs. Morris, 14 Wall., 484, 490; Prentice vs. Zane, 8 How., 
470, 485; Wilson vs. Everett (U. 8.8. C.). Judgment affirmed. 


SUPREME COURT OF TENNESSEE. 


SEPTEMBER TERM, 1891. 


AMERICAN ACCIDENT INS. CO. 
vs. 


NORMENT. 


The policy insured against death within ninety days of accident. A letter 
from the wife beneficiary to company, prior to death of insured, claiming 
indemnity for loss of time, gave date of accident, which was more than 
ninety days prior to death. Disability did not occur until a week after 
accident. 


Held, That the letter did not preclude the wife from showing a mistake in the 
letter, and that the accident occurred within the ninety days. 


The policy required immediate notice at the home office. The accident was 
not deemed serious for some weeks. Several weeks after it appeared 
serious the local agent was notified, who thereupon notified the company, 
and an investigation was made. 


Held, That the question of timeliness of notice was for the jury. 


Where the company refused to furnish blank proofs of death, unless insured 
would sign an admission that immediate notice was not given, the ques- 
tion of waiver of proofs of death is for the jury. 


Lurton, J. 

On the 18th March, 1890, the American Accident Insurance Com- 
pany issued to W. T. Norment an accident policy of insurance for 
$5,000. This policy was for the term of one year, and insured him 
in the sum of $25 per week against loss of time, not exceeding fifty- 
two consecutive weeks, resulting from bodily injuries effected during 
the term of this insurance, “through external, violent, and acci- 
dental means;” “or, if death shall result from such injuries alone 
within ninety days, will pay the sum of $5,000 to Virginia F. Nor- 
ment, his wife.” Norment died on the 26th June, 1890, and his 
widow sued, alleging that his death occurred as the result of an 
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accidental external injury, received by him while said policy was in 
force. There was a trial by jury; verdict and judgment in favor of 
the plaintiff below. 

The first error assigned is that the death did not occur within 
ninety days after sustaining an accidental injury, and as a conse- 
quence of such injury alone. There was conflicting evidence as to 
the cause of the death of the insured. There was evidence tending 
to show that deceased had fallen upon a slippery sidewalk, striking 
the back of his head, and that his death resulted from this inj ury. 
There was likewise evidence tending to show that death was caused 
by disease having no direct connection with thisinjury. There was 
a post mortem examination, and conflicting opinions from the at- 
tending medical men as to the cause of death. The question as to 
whether death resulted alone from accidental external injury was 
submitted to the jury under a correct charge, and, under the well- 
settled rule of this court, the finding of the jury, being supported 
by material evidence, cannot be disturbed. There was evidence 
that this accidental injury occurred on the 23d March, 1890, and 
there was evidence that the date when this injury was received was 
March 30th. If it occurred on the tarlier date, then the death did 
not occur until after expiration of ninety days. If it was sustained 
on the later date, then Mr. Norment died within ninety days there- 
after, and within the terms of the policy. Mrs. Norment’s letter to 
the company, notifying it of the injury, stated the 23d of March as 
the day of injury. This letter was written before her husband’s 
death, and with a view of claiming the indemnity against loss of 
time resulting from the injury. We do not think this concluded 
her from showing, if she could, that she was mistaken in this. date. 
The date was not then material, as Mr. Norment was not disabled, 
so as to be prevented from attending to his ordinary business, for 
fully a week after sustaining the injury,and no indemnity was 
claimed or paid for any disability between the two dates. The 
weight of evidence, seems to have been in favor of the date origin- 
ally stated by Mrs. Norment, but there was evidence, if credited by 
the jury, sufficient under the rule to support a finding in favor of 
the latter date. The first and third assignments, being substan- 
tially the same, are overruled. 

The fourth condition of the policy was in these words: ‘“ Imme- 
diate written notice of an accidental injury or death for which claim 
may be made must be given to the company at Louisville, Kentucky, 
with full particulars thereof, when, where, and how it occurred, 
with full names and address of the insured, and failure to give such 
notice shall invalidate all claims under this insurance; and unless 
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affirmative and positive proof of death, or loss of limb or sight, or 
duration of disability, is so furnished within six months from date 
of death, or within thirty days from date of the termination of the 
period of total disability, then all claims based thereon shall be 
forfeited to the company. No legal proceedings for recovery here- 
under shall be brought within three months after receipt of such 
proof at the office of the company in Louisville, Kentuciy, nor at 
all, unless begun within one year from date of alleged accident.” 
Plaintiff in error insists that no such notice was given of this injury 
as is required by the clause quoted, and that no proof of injury or 
death was received at the office of the company at Louisville before 
institution of this suit. There was evidence that plaintiff went to 
the office of the local agent more than once for the purpose of noti- 
fying him of this injury sustained by the assyred. Not finding the 
agent in, she notified a female clerk in the office, and asked her to 
see that the agent called upon Mr. Norment. Of this the local 
agent was notified, who thereupon in writing notified the office at 
Louisville of the claim. The home office at once notified the local 
agent to investigate the matter. At the request of the local agent 
the physician of the company called to see Mr. Norment, and made 
an examination. This was on the Ist of June. Afterwards the 
general agent from Louisville, together with the company’s sur- 
geon, called upon and took statement of plaintiff, and examined the 
assured. This general agent, as testified to by Mrs. Norment, then 
said to her that by her delay Mrs. Norment had forfeited all claims 
under the policy; but that the company did not desire to take any 
technical advantage, and that the case should be investigated on its 
merits, ete. In addition to all this actual] notice, plaintiff procured 
a friend to write to the home office asto this claim. After the death 
of Mr. Norment the company’s surgeon participated in a post mor- 
tem examination, held for the purpose of ascertaining cause of 
death. The learned circuit judge charged the jury that it must ap- 
pear that written notice had been given within a reasonable time 
after the injury was sustained, but that written notice might be 
waived, and it was for the jury to look to all the circumstances, and 
say whether written notice had been given, or, if not, had such 
notice been waived, and had such notice been given within a rea- 
sonable time? The notice to the local agent was given some time 
between the first and last of May. The seriousness of the injury 
did not become apparent until early in April. The notice to local 
agent was not in writing, nor was it given by plaintiff or assured 


personally to the Louisville office. When a policy requires notice 
of an injury or loss to be given in writing to the home office it is 
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not always necessary that it be given by the assured himself. It is 
sufficient if it is given at the request of the assured by the agent of 
the insurer. Here the local agent was requested to investigate this 
accident. He wrote the company under this notice received by 
him. Written notice from the local agent of the insurers has been 
held sufficient where such notice was the result of information 
communicated by the assured: 2 Wood, Ins., 938, 939. The pur- 
pose of such notice is to give the insurer opportunity to investigate 
for itself the cause and extent of the injury. This actual notice was 
received by the company, and the case in fact investigated. The 
jury might well, on the facts shown as to this investigation, both 
before and after death of assured, find that written notice had been 
waived, and that actual notice had been given within a reasonable 
time. 

The very able counsel for the company has very earnestly argued 
that, even if all this be so, this suit was premature. That it was 
brought within less than three months after death of assured and 
before the receipt of proofs of injury and death at office of the com- 
pany in Louisville. The court was, on this point, requested to 
charge “ that no legal proceedings for recovery upon the policy sued 
on could be brought until after the expiration of three months after 
receipt of affirmative and positive proof of death of the insured at 
Louisville; and if, from the evidence, it should appear that this suit 
was brought before proof of the death of Mr. Norment was received 
by the company, or before the expiration of three months after 
such proof was received by the company at its office in Louisville, 
Kentucky, then your verdict should be for the defendant.” This 
was charged, with this modification: “That request is the law, as 
I have heretofore charged you. If you find from the proof that the 
notice was waived, and suit brought within three months after the 
waiver of the condition, then the plaintiff can recover.” Elsewhere 
the jury had been charged as to what facts would constitute a 
waiver under the policy. Counsel now insist “that there is no evi- 
dence in the record to justify a charge that the provision of this 
clause of the policy had been waived.” It is a mistake to assume 
that the jury were charged that this provision of the policy had been 
waived. The jury were instructed that it might be waived, but the 
fact of waiver was left to their determination. We have already 
recited the facts concerning actual notice of both injury and death, 
and of the investigation actually made by the insurer. In addi- 
tion, we may add that plaintiff, through her agent, did in writing 
notify the company of the death of her husband, and request blank 
forms for proof of injury and death. To this the company replied, 
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declining to make an investigation until Mrs. Norment should sign 
and return the agreement in the following words: “ I hereby agree 
that, in the event of the American Accident Company making an 
investigation of my claim against them for injuries received by my 
husband, W. T. Norment, on the 23d March, 1890, they shall not be 
considered to have waived the failure on my part to give immediate 
notice of the injury.” She declined to sign this paper, being un- 
willing to fix the 23d of March as the date of injury, thereby cutting 
off her claim that the death of her husband had resulted from an 
injury received within ninety days prior to his death. She again 
requested “information in regard to proof of claim,” etc., and 
asked an early reply. The company again declined to proceed un- 
less she would sign the agreement previously sent. A third letter 
was written, requesting “instructions and blank forms for proofs 
of death,” Again the company refused to send such blanks or in- 
vestigate unless she would sign an agreement identical with the 
first sent save in omission of day or injury. Upon this repeated 
refusal to give instructions or send blanks this suit was brought. 
The agreement last sent was prejudicial to the claim of plaintiff, 
in that it was in effect an admission that she had failed to give im- 
mediate notice of the injury. This construction was possible, and 
indeed probable, and it is clear that to have signed it would have 
put her case in peril. This she was not bound todo. The refusal 
to aid her with instructions or forms, or to investigate, unless she 
would prejudice her case by signing an agreement which the in- 
surer had no right to require her to sign, was evidence upon which 
the jury could well predicate a verdict of waiver of proofs of death. 
This, together with the fact that the company had in fact investi- 
gated before the death of assured, and been represented at the 
post mortem after his death, make a clear case of waiver of the 
technical proofs of death required by policy. This conduct was 
equivalent to an absolute refusal to consider or settle the case. 
When the insurer waives proofs of injury or death, and refuses out 
and out to treat as to liability, save upon prejudicial and illegal con- 
ditions, suit may be brought at once, notwithstanding the clause 
postponing the suit until ninety days after receipt of proofs of in- 
jury. A provision exempting an insurer from suit for a definite 
time after proofs of loss have been made will be waived wherethere 
has been a waiver of such proofs and a refusal to pay: Lawson, 
Rights, Rem. & Pr., §§ 2084, 2086, and cases cited; 11 Amer. & 
Eng. Enc. Law,349, 350, and cases cited. The result is that we find 
no error in the charge or refusal to charge. Affirm the judgment. 


VOL. XXI.—20. 





Supreme Court ¢f Louisiana. 


SUPREME COURT OF LOUISIANA. 


PURVES 
ae 


GERMANIA INS. CO. 
SAME 
vs. 
FIREMEN’S INS. CO.* 


The insurer may either expressly or by implication waive the preliminary 
proof and the certificate of loss. 

There was an implied, ifnot an express, waiver of the defects of the certifi- 
cate. 

The contract of insurance is one of indemnity. 


The insurer obligates himself to make good such loss or damage as may be 
sustained, not exceeding the amount of the policy. 


The evidence of the value of another plant than that destroyed by fire, and 
for which indemnity under a policy is claimed, tends to establish the 
value of the destroyed plant. 

It is not conclusive, and will not be maintained, when a number of witnesses 
testified as to the capacity and value of the destroyed plant. 


Buck, Dryxetsrret & Harr, for Appellants. 
JosepH N. Wotrson (B. R. Forman, of counsel), for Appellee. 


Breavx, J. 

Plaintiff was the owner of generators, ferment tanks, mash-tubs, 
vinegar tanks, and such implements as are needfulin carrying on 
the business of manufacturer of vinegar. He also had vinegar in 
tanks and in store at his plant, one-half of which was insured in the 
Germania Insurance Company in the sum of $5,000, and the other 
half, in a similar amount, in the Firemen’s Insurance Company, as 
follows: On generators, ferment tanks, mash-tubs, and vinegar 
tanks, and such other implements usual to their trades as vinegar 
manufacturers, $5,500; on stock of vinegar in store and in tanks, 
$2,300; on boiler, pump, and machinery, $1,000; on stock of sugar 
and molasses in barrels, $950; on empty barrels, $200; on office 
furniture, $50; total $10,000. The policy issued by the Firemen’s 
Insurance Company is dated the 13th day of December, 1888, and 
that issued by the Germania Insurance Company is dated the 16th 
day of November, 1889. At the end of the year they were renewed 
and continued another year. At the time the policies were issued 





* Decision rendered, Jan. 4, 1892. Syllabus by the Court. 





1892.) Purves vs. Insurance Companies. 307 


the property belonged to the Southern Vinegar Company. In March, 
1889, it was sold to plaintiff for $4,000. The policies were trans- 
ferred in due form. Onthe 3d day of July, 1890, the plant was 
nearly all destroyed by fire. 


The following is a detailed list furnished by plaintiff: Sixty-two 
generators, each containing 30 bushels of beech shavings. Each 
generator contained 8,370 gallons of vinegar. Also 6 gallons of 90 
grains vinegar, and 10 gallons of a lower grade. Thirty large gen- 
erators, which contained, each, 120 bushels of beech shavings; und 
8 barrels of 80 grains vinegar; besides, 18 gallons, also, of a higher 
grade, and 25 of lower grades. Two tanks. Appurtenances on 
tanks. Six “knocked down” cisterns. Vinegar on hand, 6,550 
gallons. Two tanks with 3,000 gallons low wines, on and three 
tanks with 9,000 gallons of mash. 


The property is valued in the *‘ proof of loss ” at $7.084.32 
The property saved is valued 1,514.11 


$5,570.21 

The generator is a vessel of second-hand (oak) wine-casks. They 
are placed uprightly. They have a top and heading. The topsare 
perforated, and placed in the vessel, resting on the shavings; the 
others cover them. Beech shavings are placed in the vessel and 
pressed. Afterwards the generator is charged with vinegar, which 
saturates the shavings. Thus saturated, they will last as many as 
15 years for vinegar manufacturing purposes. A preparation called 
“mash” is the first process. It consists of molasses water and 
yeast fermented. It is poured into stills and distilled into low 
wines. It passes to a receiving tank, and from it to. the generator, 
where the vinegar is formed. The vinegar is daily drawn from the 
generators. The case was tried by jury; verdict was for plaintiff. 

EXCEPTION. 


The defendant’s exception to the prematurity of the action pre- 
sents the first question which arises for our decision. It was re- 
ferred to the merits by consent of all parties. A few days subsequent 
to the fire the plaintiff sent his preliminary proofs to adjust the loss 
to the defendants. They were returned as incomplete. Others 
were written on the 16th of July, and a few days afterwards placed 
in the defendants’ hands, and they acknowledged the receipt in 
writing, mentioned no defects, and did not present any objection. 
One of these was mislaid. On the adjuster’s request, another copy 
was furnished. In the certificate appended to the proof the notary 
did not certify that he was the nearest notary to the place of the 
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fire, and that he had no interest in the loss. The plaintiff testifies 
that this omission was waived by the adjuster. The adjuster testi- 
fies that he only waived the clause of the policy relating to the 
notary’s residence. On defendants’ notice, plaintiff produced his 
books as required. He was also examined at length as to his loss, 
at which examination defendants’ adjuster was present, and pro- 
pounded such questions as he saw proper. The adjuster wrote out 
his estimate of loss, which was not accepted. On the 21st of Au- 
gust a certificate was made by another notary, setting forth that he 
was without interest or concern in the loss. Plaintiff testifies, sub- 
stantially, that it was intended as cumulative, and not as a waiver 
of the final proof in possession of the defendants. In September 
the defects of the original certificates were called to plaintifi’s at- 
tention, and he was notified that the 2d of that month was the date 
of proof. Considering that the first proof was returned for correct- 
ion; that the second was retained by defendants; that the assured 
submitted his books, and that he was examined as to his loss by 
defendants; that a second copy was furnished of mislaid copy, and 
a second certificate was prepared as additional formality; that no 
notice of any defect was given prior to September, after further at- 
tempt at settlement had been abandoned—the case will not be dis- 
missed. If the adjuster’s conduct would induce an honest belief 
that the proofs then being made were all the company required, 
and the assessed did so believe, the jury might find that formal 
proofs were waived: Wheeler vs. Association (Minn.), 47 N. W. 
Rep., 149. The facts in the case of Daul vs. Insurance Co. (35 La. 
Ann. 99) are similar in many respects. The court held that the 
assured may waive preliminary proof, either expressly or by 
implication. 
ON THE MERITS. 

The contract of insurance is one of indemnity. The insurer ob- 
ligates himself to make good such loss or damage as may be sus- 
tained, not exceeding the amount of the policy. The defendants 
contend that the amount claimed exceeds the value of the property, 
and that part of the property destroyed was not covered by the 
policy. In interpreting the contract we will commence by charg- 
ing up the value of the property in regard to which there is less 
difference. The 30 large generators‘are not overvalued at $22 
each—$660. The witnesses do not materially differ about these, 
and the defendants substantially admit the correctness of the esti- 
mate. The records do not disclose that 62 generators at $8.50 is 
an overcharge; total $527. The defendants admit that they are 
worth about $7 each. One of the witnesses for plaintiff, who is one 
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of the directors of the defendant company, the Germania, and who 
was president of the Southern Vinegar Company, from whom plaint- 
iff bought the piant, testified that they cost alargeramount. With 
reference to the vinegar shavings, this witness said that it takes a 
bushel of shavings to every 10 gallons’ capacity; that he bought 
the shavings, und in buying them followed that proportion; that 
while he was connected with the management they took out about 
half of the shavings, and charged the generators with fresh shav- 
ings. The witnesses differ materially respecting the number of 
bushels of shavings. We have determined to adopt that proportion 
in establishing the quantity in the small generators, viz., 10,354 at 
28 cents, $289.90. This proportion will not be followed in so far as 
relates to the large generators, for the reason that the companies 
have admitted a larger number; and one of their witnesses on the 
subject testified that 100 bushels were placed in several of these 
generators, charged under his direction. These large generators 
produced more, proportionally, than the small ones. The number 
of 100 is taken as correct; making, total, 3,000 bushels, at 28 cents, 
$840. The quantity of vinegar in the tank has given rise to a num- 
ber of estimates. The vinegar could not be measured in the gen- 
erators at any time after they were charged, for the least handling 
would have destroyed them. After weighing the conflicting testi- 
mony, and endeavoring, as far as possible, to make it conform to a 
proportionate number of shavings used, we conclude that the 62 
generators contained each 65 gallons of vinegar—4,03U gallons, at 
16 cents, $644.80. We make a proportionate deduction from the 
quantity of the vinegar fluid in the large generators to the number 
of bushels of shavings found by us, viz., five-sixths—$1,440. The 
witnesses have all testified that the vinegar is all used in saturating 
the shavings, except possibly comparatively few gallons at the bot- 
tom of the generators. In throwing away part of the saturated 
shavings, as was proven, some of the vinegar must also have been 
lost. Of this we have kept account by making deductions as above. 
There are amounts charged for vinegar in process of manufacture 
and vinegar manufactured in the generators at the time of the fire. 
The total is $241.82. Part of this is for the manufactured article, 
not yet drawn; amount, $95.90. It was merchantable vinegar, 
which would have been drawn that day, had not the fire occurred. 
The remainder is for vinegar that settles at the bottom of the ves- 
sel. This remainder, viz., $145.92, is not sustained by the evidence. 
The plaintiff claims the value of two tanks and appurtenances de- 
stroyed, $76. This also is covered by the policy. The claim for 
“knocked down ” cisterns is not within the terms of the insurance. 
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On statement 2 of the “ proof of less,” it is claimed under the fol- 
lowing reference to the property in the policy, viz.: “One stock 
of vinegar in store and in tank, mash, and ‘low wines.’ The mix- 
ture in process of manufacture is not vinegar, and is not included 
within the terms of the policy insuring vinegar; nor is it included 
within the clause insuring implements of the plant. It was not an 
instrument of the plant, nor a tool, utensil, or vessel, and, there- 
fore, it is not animplement. The president of the company, who 
insured the plant originally, so understood. The insured, testify- 
ing, says: “I claim nothing out of the company, nothing but the 
loss of the vinegar and the generators.” It is proven that plaintiff 
lost, in addition, 6,550 gallons of vinegar; that is, 5 barrels of vine- 
gar, worth $458.50; and 17} barrels of vinegar saved. Plaintiff 
admits in his testimony that there should be deducted an amount 
on statement 3 of $48.51, and from said $485.50. An amount, it is 
claimed, should be deducted for depreciation in the value of the 
property. The testimony to prove depreciation is conflicting. We 
have appraised the implements of the plant and the vinegar 
separately at their value. We did not consider the value of the 
plant as a whole. Its life is at least 10 years. It was established 
not long since. It had been repaired and improved. It was in 
good order. Our conclusion will not admit of deduction for de- 
terioration. The value of the property destroyed amounts to 
$5,032.10; from which we deduct the amount for which the property 
damaged sold, $148.26; vinegar sold, $48.51; balance, $4,835.33. 

The fermentation and distillation of mixtures in the manufacture 
of vinegar was a new subject to us. We have given it our best at- 
tention, and concluded that the verdict should be reduced to said 
amount. There being two judgments in the case as consolidated, 
each judgment is amended and the amount reduced. 

Joun T. Purves vs. Germania Insurance Company, CoNnsoLiDATED. 

It is, therefore, ordered, adjudged, and decreed that the verdict 
and the judgment appealed from in said case be amended by re- 
ducing the same from $2,732.95 to $2,417.65, with interest at the 
rate of 5 per cent per annum on the last-mentioned amount from 
judicial demand. As amended, judgment is affirmed; plaintiff and 
appellee to pay costs of appeal. 

Joun T. Purves vs. Firremen’s Insurance Co., ConsoLipaTED. 

It is ordered, adjudged, and decreed that the verdict and the 
judgment appealed from be amended by reducing it from $2,732.- 
95 to $2,417.65, with interest thereon at 5 per cent from judicial 
demand. As amended, judgment affirmed; plaintiff and appellee 
to pay costs of appeal. 
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SUPREME COURT OF MICHIGAN. 


AU SABLE LUMBER CO. 
v8. 


DETROIT MANUFACTURERS’ MUT. FIRE INS. CO.* 


The policy forbade the use of open lights, but permitted necessary repairs. 
The attention of the secretary was called to the tact that such lights 
might be necessary for repairs, when the application for insurance was 
made, and replied that repairs were permitted in the policy. 

Held, That the use of open lights wheh necessary for repairs was not a 
policy violation. 

The employment of a person exercising the care of a watchman is sufficient 
compliance with the requirement, though not in name a ‘‘ watchman.” 


The absence of a watchman for a few minutes to obtain a key needed in his 
duties as watchman is not a violation of the policy requirement that he 
should be at all times on the premises. 


Wisser & Draver, for Appellant. 
A. McDonett and De Vere Hatt, for Appellee. 


McGratg, J. 

Defendant, a mutual company, issued a policy covering plaintiff's 
saw-mill, machinery, etc., which was afterwards consumed by fire, 
and this suit is brought to recover the loss. The policy contains 
the following printed clauses: ‘“ Permission given for $45,000 con- 
current insurance herewith, running nights, and making necessary 
repairs and alterations or improvements at all times, and to use 
refined kerosene or lard-oil, or gas generated on the premises, for 
lights. For a more particular description of the insured property 
reference it made to the original application and survey No. 1,466, 
on file, which is hereby made a part of this policy, and a warranty 
on the part of the assured.” ‘(1) Deposit note. The said insured 
has become a member of said company by depositing, in addition 
to the cash premiums, his note for the sum of $675, payable as 
therein specified, but in no event shall the said insured be called 
upon to pay more than the face amount thereof. (2) Application. 
This insurance is based upon an application of the insured, filed in 
the office of this company, of even number and date with this 
policy, which application is made a part of this contract, and a 
warranty on the part of the insured; and if the insured shall fail 
to keep any of the agreements therein contained, this company 
shall not be liable in case of loss under this policy. (3) Warranty. 
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The insured, by the acceptance of this policy, hereby warrants that 
any application, survey, plan, statement, or description connected 
with procuring this insurance, or contained in or referred to in this 
policy, is true, and shall be a part of this policy; that the insured 
has not overvalued the property herein described, nor omitted to 
state to this company any information material to the risk; and 
this company shall not be bound under this policy by any act of, 
or statement made to or by, any agent or other person which is not 
contained in this policy or in any written paper above mentioned.” 
The application contains the following :— 

Are you the sole owner of the property to be insured (exclusive of the 
land)? Yes. Age of building? Rebuilt 1882. Is it occupied by owners? 
Yes. What is the present cash value of property to be insured, exclusive of 
land and property not specified? $60,000. What is the value of land? Is 
there any incumbrance? Yes. What is the amount and character of incum- 
brance, to whom payable, and when? $28,000. A. Chesebrough. Will be 
paid off this year. What part of principal or interest is past due and unpaid ? 
None. Do you own the land in fee-simple? Yes. If land is leased, when 
does lease expire? Does lease contain privilege of renewal? Is there any 
litigation, present or threatened, affecting the title to any part of the prop- 
erty ? No. How much insurance is there on the property in addition to this 
application? About $35,000. Is it concurrent? Yes. Is there any insur- 
ance by mortgagee in his own name to your knowledge? No. Do you agree 
to keep watchman on the premises at all times when not in operation? Yes. 
Is smoking” permitted, except in office? No. Have you any reason to fear 
incendiarism? No. Do you agree not to use movable, open lights on the 
premises insured? Yes. Do you agree to keep barrels of water and buckets 
on each floor? Yes. And the undersigned applicant hereby warrants the 
above answers to be full, true, and material to the risk, and agrees that the 
statements contained in the contract in reference to occupation, title, incum- 
brance, and other insurance shall be continuing warranties. 


Defendant resisted payment, on the ground that the agreements 
on the part of the plaintiff to keep a watchman upon the premises, 
and not to use movable, open lights on the premises, had been vio- 
lated. W. P. Coulter was the secretary of the company, and 
solicited and took the application which was filled out partly by 
‘Mr. Carrington, the secretary and treasurer of the plaintiff com- 
pany, and partly by Mr. Coulter. It appeared that Coulter applied 
to Carrington for the application, saying that he had looked the 
property over, and wanted a policy thereon; that in filling out the 
application, Carrington, referring to the question regarding the use 
of open lights on the premises, told Coulter that he (Carrington) 
had been connected with saw-mills for twenty years, and that a 
mill could not be repaired without the use of torch-lights, and that 
they were necessary for use, and Coulter replied, “Why, in our 
policies we give you permission to repair at all times;” that these 
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torch-lights were in use by plaintiff at that time, and Coulter knew 
that fact. The fire occurred on Saturday, the 5th of April, at about 
9 o’clock at night, before the mill commenced operations for the 
season, and while they were engaged in making repairs and fitting 
the mill out for the season’s work. On the date named, the en- © 
gineer and fireman had been engaged at the pony engine, a part of 
which had been taken out and sent away for repairs, and they were 
putting the parts together. They were at work under the engine- 
room floor, putting the pipes together, and used a torch or flam- 
beau; that this light was lighted as the use of that particular kind 
of light was necessary, and, when not needed, was extinguished; 
that its use was occasional; that it was used where, on account of 
a spray of water, or by reason of the inability to throw the light 
from a lantern on the point desired, a lantern could not be used; 
that certain of the repairs that were being made upon that day 
could not have been made with an inclosed light; that it was safer 
to use the torch than a lantern, under some circumstances; that 
on the day in question no lights were left by those who were mak- 
ing the repairs; that for general lighting purposes an electric-light 
was used in the mill; that the torch-light was used in the engine- 
room only, or around the belts or hot boxes while a spray was being 
put on. One of the witnesses, when asked why it was necessary to 
use the flambeau, said: ‘Because you have to get so close to any 
particular piece of machinery that you cannot use a lantern. In 
shifting a belt, if the belt runs off a pulley part way, it takes two 
men; one holds the lantern or the flambeau, and the other drives 
the wedge until the belt runs perfectly true on the pulley; and you 
could not use anything else there, because it would be dangerous 
if you should strike the lantern with the belt. You have got to get 
close to it, and it might make an explosion. Then, another thing 
is, you can put your hind over it in a second, and crush the light 
out of it. It is just like a tallow candle, that you can put your 
hand over it in an instant and put it out. Where there is a hot- 
water box where you put your hand on it, put a spray on, you 
cannot use a lantern for it. You hold this right next to it, and 
water does not affect it any. The spray of water flying into it does 
not affect it. It certainly was necessary, because you cannot get 
anything close, and you can push this right into a piece of 
machinery, and get a perfect light right where you cannot use a 
lantern.” This testimony came from defendant’s witnesses, and 
was in the main drawn out by defendant, and was uncontradicted. 
The watchman went on duty a few minutes before 6 o'clock, after 
those engaged in repairing had left and closed up the mill. It was 
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not claimed that there was any connection between the use of this 
torch-light and the fire. The facts then are that the policy itself 
gives permission to make necessary repairs, and to use refined 
kerosene (the article used in this torch) for lights, and it further 
appeared without contradiction or dispute that it was necessary to 
use the torch-light in making the repairs. The granting of per- 
mission to make repairs naturally presumes increased hazard in the 
doing of the thing permitted, and that permission must be deemed 
to have included all the incidents of that privilege, or the right to 
do whatever was usual and necessary in the course of such repairs. 
The agreement, therefore, not to use open, movable lights must be 
construed to relate to the general and ordinary use of lights in and 
about the mill, and not to the special and necessary use in making 
the repairs permitted by the express terms of the policy. 

As to the keeping of the watchman, it appeared that the mill had 
been shut down in December of the previous year; that in the 
meantime, and up to the time of the fire, a night watchman had 
been employed, who went on shortly before 6 o’clock p. m., and re- 
mained there until the next morning; that from December up to 
the time of the commencement of the repairs, in the latter part of 
February, there had been no person about the mill in the day time, 
who was denominated a “ watchman,” but from the time the watch- 
man left in the morning, until he came on again in the evening, the 
mill was in charge of the book-keeper and barn-man, whose duty 
it was to look after and care for the property; that, after the re- 
pairs were commenced, other persons were also about the mill. 
These facts were undisputed. The object of the agreement re- 
specting the watchman was the care and supervision of the mill 
property, and, if the care and supervision was exercised by any one, 
it cannot be material that such person was not called a “ watch- 
man.” The functions of a watchman need not necessarily be per- 
formed by a person called a “ watchman,” in order to protect both 
parties. If performed by the proprietor himself, it cannot be said 
that the agreement has been violated. But this mill was destroyec 
during the presence of a watchman in the actual performance of 
his duties, and not in the absence of a watchman. The policy does 
provide that if certain specified articles are kept upon the premises 
without permission, or if the insured shall make any false repre- 
sentation of the condition, situation, or occupancy, or shall conceal 
any fact material to the risk, or in case of overvaluation, etc., the 
policy shall be void, but it does not provide that it shall be void if 
the agreements are not observed. It simply provides that, “if the 
insured shall fail to keep uny of the agreements therein contained, 
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this company shall not be liable in case of loss, under this policy.” 
This provision differs from the other provisions referred to. If it 
was intended that any failure to keep a watchman rendered the 
policy void, the parties would have so declared. If they had, and 
no watchman had been kept, and the watchman’s duties had not 
been performed, the policy could not have been subsequently 
validated, without the consent of both parties, or something 
equivalent to a waiver of the breach. The agreement here was 
reciprocal, and this clause in the policy must be construed as 
though the words “ during such failure” followed the word “ policy.” 
The use of the words “in case of loss” in this connection are un- 
necessary, unless they refer to a case of loss during such failure. 
But it is insisted that the watchman was absent from the mill when 
the fire occurred. It appears that the watchman went on duty a 
few minutes before 6 o’clock p. m.; that he went through the mill, 
and then closed and fastened the doors; that he then visited the 
machine-shop and other buildings about the premises, and closed 
them; that, observing that the oat-bin at the barn was not locked, 
he recollected that he had taken the padlock and key to get it 
fixed, and had left it at the boarding-house, and had forgotten to 
bring it with him when he came to go on duty; that the boarding- 
house was about 300 feet from the mill, and he went over there, 
was not in the house but a minute or so, got the lock and key, and 
came back; that, as he came out of the boarding-house, he heard 
the ery of “Fire!” whereupon he hastened to the mill, opened the 
door, and discovered that it was on fire. This temporary absence 
of the watchman cannot be regarded as a violation of the terms of 
the agreement contained in this application. The watchman con- 
templated by the agreement was the one usually kept upon mill 
premises, having the usual and ordinary duties of watchmen upon 
such premises, and the watchman here was engaged in the per- 
formance of these duties. His trip to the boarding-house was 
directly in the line of his duty. There was no dispute as to the 
facts, and no error in the court’s direction to the jury to find for 
the plaintiff. The judgment is affirmed, with costs. 
The other justices concurred. 





Supreme Court «f Florida. 


SUPREME COURT OF FLORIDA. 


HANOVER FIRE INS. CO. 
vs. 


LEWIS Et AL.* 


Where a plea to an action brought upon a policy of fire insurance is inter- 
posed, alleging that no preliminary proofs of loss have been furnished by 
the assured, according to the provisions of the policy requiring such proofs 
as a condition precedent to the right to sue thereon, a replication to such 
plea is bad that simply alleges ‘‘that proofs of loss were furnished on 
blank forms furnished to plaintiffs by defendant for that purpose,’ with- 
out alleging that the proofs so furnished were in accordance with the 
requirements of the policy ; and a demurrer to such replication should be 
sustained. 

G. and E. were partners in a general banking business, and as such partners 
were the sole owners of a house and the land upon which it was situated, 
which house they insured against loss by tire, the policy issued to them 
containing the following provision: ‘‘If the property be sold or trans- 
ferred, or any change take place in the title or possession, whether by 
legal process or judicial decree, or voluntary transfer or conveyance, it 
should render the policy void.’”’ After the issuance to them of the policy, 
but prior to the destruction of the property by fire, G. ‘and E. adinitted 
W. into their firm as a partner, upon a verbal agreement that he was to 
have nointerest in the properties of the former firm, but a fixed interest 
only in the profits of the firm’s business generally. Held, that this did 
not give to W. any interest in the insured property, nor work such 
change in the title. ownership, or possession of the property as would 
avvid the policy under the above-quoted provision therein. 

Where the insurers, after receipt of proofs of loss, in a correspondence by let- 
ter repeatedly call upon the assured for further or more particular infor- 
mation as to the interest or ownership that a party named in the proofs 
has in the insured property, and in such correspondence and otherwise 
are silent as to any other defect in the form or substance of such proofs, 
and fail to call the attention of the assured to any other defect that may 
exist in the proofs furnished, such silence and failure of the insurers to 
call the attention of the assured thereto held to be a waiver on their part 
of any defect in such proofs not discovered by them to the assured; and 
held that, where the particular matter or information asked for in such 
correspondence is not requested to be furnished in verified form, such 
failure to request verification thereof isa waiver of that formality. Held, 
further, that the information asked for by letter, when supplied by letter, 
will be treated as supplementary to such proofs upon the particular sub- 
ject to which they relate. Held, further, that such proofs of loss and let- 
ter correspondence supplementary thereto are admissible in evidence at 
the trial to establish the fact that the requirements of the policy as to 
the furnishing of preliminary proofs of loss have been complied with 
before institution of suit. 

Where the assured inadvertently make an incorrect statement or mistake in 
the preliminary proofs of loss furnished to the insurers after loss, such 
statement or mistake may be afterwards corrected and explained by parol 
testimony at the trial of a suit upon the policy, where the same explana- 
tion or correction has been asked for by letter and given in substance by 
letter prior to the institution of the suit. 


ee 


* Decision rendered, Dec, 7, 1891. Syllabus by the Court. 
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In the trial of a suit upon a policy of fire insurance, an unverified estimate of 
the cost of replacing the destroyed property made by a party while in life, 
but at the time of the introduction of such estimate deceased, is inadmis- 
sible in evidence for any purpose; and the fact that the party who made 
such estimate is dead at the time the same is offered in evidence does not 
render such estimate admissible. 

Where a policy of fire insurance contains the following provision: ‘‘In case 
(differences shall arise touching any loss or damage after the proof thereof 
has been received in due form, the matter shall, at the written request of 
either party, be submitted to arbitrators indifferently chosen, whose 
award in writing shall be binding on the parties as to the amount of such 
loss or damage, but shall not decide the liability of the companies, re- 
spectively, under this policy,” —held to be a valid and binding covenant, 
and that when the parties under its provisions have submitted the find- 
ing of the amount of such loss to such arbitration, they are mutually 
bound as to the “‘amount”’ of the loss by the award of the arbitrators, 
unless such award, under proper pleadings, is avoided for fraud or other 
matter legally recognizable as vitiative thereof, and that, unless so 
avoided, the assured are limited in their right of recovery to the amount 
so awarded. 

The arbitration provided for under such provision in a policy of insurance 
does not undertake to oust the courts of their jurisdiction, and is not ob- 
noxious to law. Neither is it necessary that such arbitration should be 
conducted in accordance with the statute: McClel. Dig. p. 105 et seq. 
Neither is it necessary, to make such award available, that the same 
should be accepted or acted upon in any way by the parties. Neither is 
it necessary, to render such award available as a defense in limitation of 
the amount of recovery, that the amount of such award should be paid or 
tendered. Such an award, when specially pleaded in limitation of the 
recovery sought for, is admissible in evidence upon the trial of a suit 
upon the policy. 

It is error for the trial court in a charge to the jury to supply any fact from 
other facts adduced in evidence, but should leave every fact, and its 
establishment or non-establishment, to the determination of the jury alone. 


Where a policy of insurance provides that the amount of the loss insured 
shall be due and payable sixty days after the furnishing by the assured 
of proofs of loss as provided by the policy, the assured are entitled to in- 
terest upon the amount of their recovery from a date sixty days after the 
furnishing by them of such proofs of loss. 

W. A. Brount and Frep T. Myers, for Plaintiffin Error. 


R W. Wis, for Defendants in Error. 
Taytor, J. 


On the 15th of August, 1885, George Lewis, Edward Lewis, and 
William C. Lewis, styling themselves as partners under the firm 
name of B. C. Lewis & Sons, instituted their action in assumpsit in 
the Circuit Court of Leon County against the Hanover Fire Insur- 
ance Company, a corporation of the state of New York, having an 
agency at Tallahassee, in Leon County, for the recovery of one- 
half of the amount of a policy of insurance for $5,000, issued to 
them on April 18, 1882, by the Germania Fire Insurance Com- 
pany and the Hanover Fire Insurance Company, as underwriters, 
wherein each of said companies, severally, each for itself, and not 
one for the other, became the insurers, for one-half the amount of 
said policy, for a term of three years; the said policy containing a 
covenant that in the event the assured had to resort to judicial 
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proceedings to enforce their claims under said policy, it should not 
be necessary to proceed against each of the insurers, but that such 
action might be brought against either of said companies, and that 
the other should be bound and concluded by the result of such 
action in the same manner and to the same effect as if it had been 
prosecuted against each of them separately with the like result. 

To the declaration in the cause the defendant company inter- 
posed five pleas, as follows: (1) Non-assumpsit; (2) nil debet; 
(3) that the plaintiffs did not, before the institution of their suit, 
make and furnish to defendaut proofs of their alleged loss in ac- 
cordance with the requirements of the policy of insurance sued 
upon; (4) that subsequent to the issuance of the said policy of in- 
surance, and before the occurrence of the said fire, there took place 
a change in the title and possession of the said property described 
in the said policy of insurance, in that the plaintiff William C. 
Lewis, who had no interest therein when the said policy was issued, 
became in part an owner thereof with the plaintiffs George Lewis 
and Edward Lewis, and entered into possession thereof with them 
before the said fire; (5) that if the plaintiffs are entitled to recover 
from the defendant, they are entitled to recover only the sum of 
$2,086.374, with interest thereon, because the said plaintiffs and 
defendant, on the 10th day of April, A. D..1885, submitted to an 
arbitration consisting of B. F. Langley and T. J. Rawls, together 
with a third person to be chosen by the said arbitrators, if neces- 
sary, the appraisal and estimate, at the then cash value, of the dam- 
age by the said fire to said property, which appraisal and estimate 
by them, or any two of them, in writing, was to be binding on both 
parties as to the actual cash value of or damage to the said prop- 
erty, but without reference to any other question or matters of 
difference within the terms and conditions of the insurance, a copy 
of which said submission to arbitrators is hereto annexed marked 
“A,” and made a part of this plea. And thereupon, to-wit, on the 
11th day of April, A. D. 1885, the said Langley and J. M. Wilson, 
the third party chosen by the said arbitrators to determine with 
them the said question, did make, write, and deliver to the said 
plaintiffs and the defendant their award and appraisal in the prem- 
ises, and by such award and appraisal did appraise and arbitrate 
the damage done by the said fire at the sum of $4,172.76. 

To the first and second of these pleas the plaintiffs joined issue. 
To the third and fifth pleas the plaintiffs demurred, which demurrer, 
upon subsequent argument, was overruled. 

To the defendant’s fourth plea the plaintiffs interposed a repli- 
cation in avoidance of the defense of a change of title in the prop- 
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erty insured anterior to the fire that is set up in the defendant’s 
fourth plea. After the overruling of their demurrer to the third 
and fifth pleas of the defendant, the plaintiffs replied to the said 
pleas, as follows: “The plaintiffs, as to the third plea, say that 
they did make and furnish to defendant proofs of their loss on 
blank forms furnished to plaintiffs by defendant for that purpose, 
and were not, therefore, required to furnish other. The plaint- 
iffs, as to the fifth plea, say that the so-called ‘arbitration’ was not 
in accordance with:the statutes of this state in such cases made and 
provided, nor in accordance with the terms of the policy of assur. 
ance between plaintiffs and defendant, nor with the ‘special agree- 
ment’ for submission to two builders; that said two builders, nor 
either one of same, with a properly constituted umpire, have made 
‘no’ award in accordance with said agreements; that the so-called 
‘award’ has not been accepted, nor acted upon by either party, 
but was promptly repudiated by plaintiffs, and defendant so ad- 
vised; that said agreement of submission was in no sense legal, just, 
or equitable, and had no binding force, in that its effect was to 
bind one party only to the prospective award; that one arbitrator 
was committed in favor of one party, and the umpire relied wholly 
upon the statements of the arbitrator or arbitrators, without per- 
sonal knowledge and without testimony.” 

To this replication to the third plea the defendant demurred, 
and at the same time moved to strike out the replication to the 
fifth plea. Upon subsequent argument the demurrer to the repli- 
cation to the third plea was overruled; but the motion to strike out 
the replication was granted. 

At this stage of the proceeding, by leave of the court, the plaint- 
iffs amended their declaration by striking out the name of William 
C. Lewis, as a party plaintiff, and by styling their suit “George 
Lewis and Edward Lewis, formerly partners under the firm name 
of B. C. Lewis & Sons,” as plaintiffs. Upon this amendment of 
the declaration the defendant withdrew its first plea of non-assump- 
sit, and pleaded the others over to the declaration as amended. 
The plaintiffs then filed a replication to the defendant’s third plea, 
substantially the same that they before interposed to same, which 
replication was demurred to again by the defendant, and the de- 
murrer again overruled, which ruling was erroneous. The demur- 
rer of the defendant to the replication to defendant’s third plea 
should have been sustained, for the obvious reason that the replica- 
tion demurred to does not allege that proper proofs of loss were 
made by the plaintiffs and furnished to the defendant, or that 
proofs were thus made and furnished’ in compliance with the 
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provisions for such proofs in the policy contained as one of the eoy- 
enants therein, but simply alleges that “proofs of their loss were 
furnished to defendant by plaintiffs on blank form furnished to 
plaintiffs by defendant for that purpose,” when the pith of the third 
plea, to which it was intended as a reply, was that no proofs “ in 
accordance with the requirements of the policy sued upon” had 
been furnished. The replication does not dispute or take issue 
upon this assertion in the plea, but undertakes to side track the 
defense tendered by the plea, by substituting proofs made on a 
blank form for the proofs called for by the provisions of the policy. 
The proofs furnished as alleged in this replication, though filling 
up the blanks in a dozen set forms, may still have fallen far short 
of filling the requirements of the policy sued upon. 

Upon defendant’s fourth plea the plaintiffs joined issue. To the 
fifth plea the plaintiffs interposed a replication containing 26 num- 
bered grounds of objection. Upon the filing of this replication the 
defendant moved the court to require the plaintiffs to elect the 
ground therein upon which they would rely, and to strike out the 
others. This motion seems, from the record, to have been 
“oranted,” and then by a subsequent order of the court it was 
specifically ordered that the ground of the replication “contending 
for a tender of the amount of the award set up in the fifth plea” 
should be stricken out. Afterwards the plaintiffs seemed to have 
abandoned their replication to the fifth plea, and filed a general 
joinder of issue thereon. This disposes of the pleadings in the case, 

On te 20th of January, 1888, the cause was tried before a jury, 
and resulted in a verdict for the plaintiffs in the sum of $3,000, 
Motion for new trial was made and denied, and judgment for $3,000 
entered against the defendant company, and from this judgment 
the case is brought here upon writ of error. 

The errors assigned are as follows: (1) The overruling of de- 
fendant’s demurrer to plaintiffs’ replication to third plea; (2) the 
admission in evidence of the papers denied to be proofs of loss; 
(3) the admission of the testimony of Edward Lewis as to William 
C. Lewis’s interest in the property insured; (4) the admission in 
evidence of the letters between plaintiffs and defendant; (5) the 
admission of the testimony of Edward Lewis as to whereabouts of 
T. J. Rawls; (6) the refusing to admit in evidence the arbitration 
and award between plaintiffs and defendant; (7) the giving of each 
and every of the special charges asked by the plaintiffs; (8) the re- 
fusing of each and every of the special charges asked by the de- 
fendant; (9) the refusing of defendant’s motion for a new trial. 
These assignments will be considered in the order in which they come- 
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The first assignment has already been disposed of, and held to 
be error. 

The 2d, 3d, and 4th assignments will be discussed together, as 
they raise the same or closely kindred questions. It seems that 
when the policy of insurance sued upon was issued, George Lewis 
and Edward Lewis alone composed the firm of B. C. Lewis & Sons, 
to whom the policy was issued, and that they alone, as such part- 
ners, at the time of the issuance of the policy, owned and held the 
legal title to the property covered by the policy. As testified to 
by Edward Lewis, subsequent to the issuance of the policy, but 
prior to the loss by fire, William C. Lewis was taken into the firm 
as a member thereof to share in the profits alone to a certain limited 
‘extent. It is contended for the plaintiff in error that this worked 
a change in the title, possession, interest, and ownership in the as- 
sured property, giving to the new partner, William C. Lewis, an in- 
terest therein to such an extent as to avoid the policy under the 
following covenant therein: “If the property be sold or trans- 
ferred, or any change take place in title or possession, waether by 
legal process or judicial decree, or voluntary transfer or convey- 
ance,” it should render the policy void. In that clause of the pol- 
icy providing for the furnishing of proofs in case of loss it is fur- 
ther stipulated, as follows: “Ifthe interest of the assured be other 
than the entire and sole ownership, the names of the respective 
owners shall be set forth with their respective interests therein cer- 
tified to by them.” In the proofs of loss that were furnished to 
the defendant company after the fire, and that were subsequently, 
at the trial of the cause, admitted in evidence over the defendant’s 
objection, we find the following statement sworn to by Edward 
Lewis and William C. Lewis: ‘The property insured belonged, at 
the time of the fire, to B.C. Lewis & Sons, a firm composed of 
George, Edward, and William C. Lewis, and at the time of effecting 
the insurance it belonged to B. C. Lewis & Sons, a firm composed 
of George and Edward Lewis.” After the receipt of this proof of 
loss by the defendant company a correspondence, by letter, of con- 
siderable length was had between the insurers and assured, which 
letters were subsequently admitted in evidence over the defend- 
ant’s objection. In the first of these letters, dated May 22, 1885, 
from the defendant to the plaintiffs, in which the receipt of the 
proofs of loss is acknowledged, no objection is raised to the form 
or sufficiency of the proofs furnished except that the plaintiffs are 
asked therein for information as to the “nature and extent of Wil- 
liam C. Lewis’s interest in the present firm of B. C. Lewis & Sons.” 
To this the plaintiffs replied, under date of May 26, 1885: “ W. C. 
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Lewis, as stated in proof of loss, is a partner in our firm, having 
been admitted January 1, 1883, with a fixed share of profits.” This 
did not seem to satisfy the defendant company, as they again wrote 
on May 29, 1885, to the plaintiffs, asking them to “state what share 
of the ‘Glenwood’ property was owned by William C. Lewis, as a 
member of the firm, at the time of the fire.” To this the plaintiffs 
replied on June 2d: “W.C. Lewis had no interest in the Glen- 
wood property, except as stated in our letter of 26th May.” Innone 
of this correspondence is the objection urged that the explanation 
of W. C. Lewis’s connection with the property should be under oath; 
and in none of this correspondence is there any other objection or 
question raised with reference to the proofs of loss, either as to 
their form or substance. The plaintiffs,in reply to the inquiries of 
the defendant in relation to this matter, state distinctly that W. C. 
Lewis had no interest in the property, but was limited to a fixed 
interest in the profits of the firm’s business. What further infor- 
mation could have been reasonably desired or given on the subject 
it is difficult for us to see. To have demanded more presents the 
appearance on the part of the defendant of a desire to quibble at 
straws. It was an error very natural to be made by men not ex- 
pert in the nice distinctions growing out of the ownership of part- 
nership properties to state, as was done in these proofs of loss, that 
the incoming partner, William C. Lewis, owned an interest in the 
insured property; but when the matter is drawn pointedly to their 
attention the true explanation is at once made, showing that he in 
reality has no interest in the property of the firm as originally com- 
posed, but only a fixed interest in the protits of the business gener- 
ally. In the light of the explanation given by Edward Lewis in 
his testimony, as to the terms upon which William C. Lewis was 
admitted into the firm, we are of the opinion that he did not ac- 
quire any such interest in the property as would avoid the obliga- 
tion of the defendant to pay the loss. In this case, according to 
the evidence of Edward Lewis (and it is nowhere contradicted), no 
written contract of partnership was gone into when William C. 
Lewis entered the firm. Nothing was done except to admit him 
to membership by a verbal agreement that he was to have a fixed 
interest only in the profits of the general business. With this tes- 
timony we are of the opinion that he did not acquire any such in- 
terest in this property as would defeat the right of George and Ed- 
ward Lewis to recover upon this policy. In Lindley on Partnership 
(volume 1, p. 329) it is said that “the only true method of deter- 
mining, as between the partners themselves, what belongs to the 
firm and what not, is to ascertain what agreement has been come 
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to upon the subject. If there is no express agreement, attention 
must be paid to the source whence the property was obtained, the 
purpose for which it was acquired, and the mode in which it has 
been dealt with.” To the same effect is Pars. Partn., § 366. Ap- 
plying this test by getting from Edward Lewis, on the stand, the 
agreement between the partners here, the result is that William C. 
‘ Lewis, on entering the firm, acquired no interest in its properties, 
but a prospective interest only in the profits of the business gener- 
ally: Stumph vs. Bauer, 76 Ind., 157. We do not think there was 
any error in admitting in evidence the proofs of loss furnished to 
the defendant, nor in admitting the correspondence that passed in 
reference thereto between the defendant and the plafntiffs, nor in 
permitting Edward Lewis, on the stand, to testify fully as to the 
status of William C. Lewis in the firm. The correspondence was 
directly pertinent to and explanatory of the only point in the proofs 
of loss to which the defendant excepted, and, not being demanded 
under oath, we think the requisite of being verified by oath must 
be held to have been waived: Marthinson vs. Insurance Co., 64 
Mich., 372; Insurance Co. vs. Kelly, 32 Md., 421; West vs. Insur- 
ance Co., 27 Ohio St., 1; Ayres vs. Insurance Co., 17 Iowa, 176. 
The part of Edward Lewis’s evidence objected to was directly perti- 
nent to the same point, and we think was clearly admissible. It 
amplified and explained fully William C. Lewis’s status towards the 
insured property, the only apparent subject of contention between 
the parties as to the sufficiency of the proofs of loss; which explan- 
ation and correction of the proofs of loss, we think, was proper at 
the trial, and in accordance with law: Insurance Co. vs. Huckber- 
ger, 52I11., 464; Insurance Co. vs. Stevens, 48 Ill., 31; McMaster vs. 
President, etc., 55 N. Y., 222; Hubbard vs. Insurance Co., 33 Iowa: 
325; Insurance Co. vs. Schwenk, 94 U. S., 593; Maher vs. Insurance 
Co., 67 N. Y., 283; Mosley vs. Insurance Co., 55 Vt., 142; Willis vs. 
Insurance Cos., 79 N. C., 285; May, Ins., § 465; 2 Pars. Cont., p. 461. 
The cases cited by the defendant’s counsel in support of their con- 
tention all involved personal property, where the incoming partner 
was admitted to full partnership in the assets of the former firm, 
where those assets consisted entirely of personalty, and have no 
applicability to the question here. 

The fifth assignment of error, we think, is well taken. The 
whereabouts of T. J. Rawls, or the question as to whether he was 
alive or dead, could not have any relevancy to any issue in this case; 
and we are at a loss to understand the object of the inquiry as to 
his whereabouts, unless it be, as is contended by defendant’s coun- 
sel, an effort to make admissible as evidence at the trial an 
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estimate of the items and cost of replacing the destroyed property, 
purporting to have been made by T. J. Rawls, deceased. Even for 
this purpose we do not think the inquiry as to his whereabouts was 
pertinent or proper, as the fact of his decease did not render any 
estimate on the subject made by him admissible evidence. Had 
he been alive, his estimate, to be proper evidence, would have to 
be verified by his oath; and the fact of his decease did not render 
his unverified estimate, made while in life, any more competent as 
evidence than if the same had been offered during his life-time. 
The sixth assignment of error is well taken, and is fatal to the 
verdict and judgment in this cause. Incorporated in the policy 
sued upon, as one of the covenants therein, is the following provis- 
ion: “In case differences shall arise touching any loss or damage, 
after proof thereof has been received in due form, the matter shall, 
at the written request of either party, be submitted to arbitrators, 
indifferently chosen, whose award in writing shall be binding on 
the parties as to the amount of such loss or damage, but shall not 
decide the liability of the companies, respectively, under this pol- 
icy.” In pursuance of this provision, the insurers and insured, 
after the loss, entered into the following agreement in writing for 


submission of the sole question of “amount” of loss to two builders 
or arbitrators :— 


New York Underwriters’ Agency, composed of the Germania and Hanover 
Fire Insurance Companies, of New York. Special agreement for submission 
to two builders. It is hereby agreed by B. C. Lewis & Sons, of the first part, 
and the Germania and Hanover Fire Insurance Companies, of the city of 
New York, of the second part (each acting for itself), that B. F. Langley 
and T. J, Rawls, together with a third party to be chosen by them, if neces- 
sary, shall appraise and estimate at the true cash value the damage by fire on 
the 2d day of January, 1885, to the property belonging to B. C. Lewis & 
Sons, as specified below, which appraisement and estimate by them, or any 
two of them, in writing, as to the amount of such loss or damage, shall be 
. binding on both parties; it being understood that this appointment is with- 
out reference to any other question or matters of difference within the terms 
and conditions of the insurance, and is of binding effect only so far as regards 
the actual cash value of or damage to such property covered by policy No. 
20,195 of said companies, issued at the Tallahassee, Fla., agency. The prop- 
erty on which damage is to be estimated aud appraised is the 2}-story frame 
building, with shingle roof, situated about seven miles north-east from Talla- 
hassee, known as the ‘‘Glenwood Property.” And it is expressly understood 
and agreed that said builders are to take into consideration the age, condi- 
tion, and location of said premises previous to the fire, and also the value of 
the walls, material, or any portion of said building, saved; and after mak- 
ing an estimate of the cost of replacing said building a proper deduction shall 
be made by them for the difference (if any) between the value of a new oF 
replaced building and the one insured. Said builders are hereby directed to 
exclude from the amount of damage any sum for previous depreciation from 
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age, location, ordinary use, or any cause whatever, and simply to arrive at 
the damage actually caused by said fire. Witness our hands at Tallahassee, 
Fla., this 10th day of April, 1885. 
[Signed] B. C. Lewis & Sons. 
[Signed] GERMANIA & HANOVER FIRE INs. Cos., 
Per Cuas. C, FLEMING, Spl. Agt. 


Then follows the oath of the said two builders, as follows:— 


Declaration of builders. State of Florida, County of Leon—ss.: We, the 
undersigned, do solemnly swear that we will act with strict impartiality in 
making an appraisement and estimate of the actual damage to the property 
of B. C. Lewis & Sons, insured by the Germania & Hanover Fire Insurance 
Companies, of New York, agreeable to the foregoing appointment, and that 
we will return to said company a true, just, and conscientious appraisement 
and estimate of damage on the same, according to the best of our knowledge, 
skill, andjudgment. Witness our hands this 10th day of April, A. D., 1885. 

[Signed] B. F, LANGLEY, 

[Signed] T. J. RAWLs. 
Subscribed and sworn before me this 11th day of April, A. D. 1885. 

[Signed] W. C. Lewis, Notary Public. 


Then follow the findings or award, signed by one of said build- 
ers and an umpire alleged to have been selected by them, to-wit :— 


Award of Builders. To the Germania and Hanover Fire Insurance Compa- 
nies, of New York: Having carefully estimated and appraised the damage by 
fire to the property of B. C. Lewis & Sons, agreeably to the foregoing ap- 
pointment, we hereby report that, after having taken into consideration the 
age, condition, and location of the premises previous to the fire, and making 
proper deductions for the walls, materials, and portions of building saved, we 
have appraised and determined the damage to be four thousand one hundred 
and seventy-two 75-100 dollars ($4,172.75.) Witness our hands this 11th day 
of April, 1885. 

[Signed] B. F. LANGLEY. 
[Signed] J. M. WILson. 

This submission to arbitration and the award that followed were 
specifically set up as a special defense by the fifth plea of the de- 
fendant. This plea was demurred to by the plaintiffs, and the de- 
murrer was overruled by the court, and the plea sustained as a valid 
defense; yet, afterwards, on the trial, when the defendant sought 
to substantiate its plea by introducing the agreement of submission 
and the award in evidence, its admission was refused, by the court, 
unless it should also offer to introduce evidence that the amount 
awarded had been paid or tendered by the defendant to the plaintiffs, 
and this, too, after a replication to this plea had been held by the 
court to be bad, that contended for payment or tender of the amount 
awarded before the award could be available as a defense. 

Ever since the decision in 1853 in the House of Lords, by Cole- 
ridge, J., of Avery vs. Scott (8 Exch., 499), it has been uniformly 
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held in England and in this country that provisions like this in a 
policy of insurance for the ascertainment and settlement of the 
amount of loss or damage by submission to arbitrators are proper, 
legal, and binding on the parties, and do not fall within that class 
of arbitraments that undertake to oust the courts of their jurisdic- 
tion, and that are therefore obnoxious to the law: Wolf vs. Insur- 
ance Co., 50 N. J. Law, 453; Gauche vs. Insurance Co., 4 Woods, 
102; Adams vs. Insurance Co., 70 Cal., 198; Trott vs. Insurance Co., 
1 Cliff, 489; Zallee vs. Insurance Co., 44 Mo., 530,—in which it is 
held that such a submission is not, in the accepted legal sense of 
the term, a submission to arbitration, but merely an appraisal, and 
that it was not necessary to have the appraisers sworn: Elliott vs. 
Assurance Co., L. R. 2 Exch., 237; Howard vs. Railroad Co., 24 
Fla., 560. The parties in this case, in pursuance of this valid and 
binding provision in the policy here sued on, entered into a solemn 
written compact submitting the matter of the “amount” of the loss 
or damage to two arbitrators or appraisers of their own choosing, 
with power in them to choose a third as umpire in case of their 
failure to agree. The appraisers thus chosen have awarded or 
fixed the amount of the loss at $4,172.75. Why the assured are not 
bound by their agreement of submission and this award that followed 
we cannot comprehend from anything exhibited in the record. It 
is true that promptly after:the rendition of the award they notified 
the insurers of their determination not to abide the same; but part- 
ies cannot thus arbitrarily rid themselves of the binding force and 
effect of their solemn contracts. By this award: they were bound, 
and to the amount awarded were they limited in their right to re- 
cover, unless they could have shown under proper pleading such 
fraud or other matter as would inlaw have avoided the same: Bur- 
chell vs. Marsh, 17 How., 344. In the record there is not one scin- 
tilla of evidence even tending or attempting to show either irregu- 
larity, unfairness, or fraud in the procurement of this submission 
or in its conduct or result, and we must, consequently, hold that, 
in the absence of any such circumstances to avoid it, it is binding 
as to the extent of the loss on the assured as well as upon the in- 
surers. Such submission does not come within the catalogue of 
arbitraments provided for in our statute (McClel. Dig., p. 105 et 
seq.), and need not have been conducted in accordance with the 
statute. Neither was it necessary that the award of the appraisers, 
touching such special question submitted to them, should have 
been accepted or acted upon in any way by the respective parties; 
neither was the agreement to submit such special question to arbi- 
tration a unilateral undertaking binding only on one of the parties 





1892.] Hanover Fire Ins. Co. vs. Lewis et al. 327 


thereto; because, upon the face of that covenant, in the policy sued 
upon that makes provisions for the appraisement of the amount of 
the loss, and also in the subsequent agreement submitting said 
special question to two builders, it is expressly stipulated that the 
findings of such arbitrators as to the amount of the damage should 
be binding on both parties. Hence, if after such ascertainment of 
the amount of the loss, it should be found that the insurers were 
legally liable for such loss, they at once became bound for the 
“amount” ascertained and awarded by such arbitrators. The fact 
that the amount thus fixed by the arbitrators was not paid or tend- 
ered has nothing to do with the question whatever. Both in the 
policy and in the subsequent submission to the appraisers the lia- 
bility of the insurers was expressly excepted and reserved from the 
consideration of said arbitrators. The naked question submitted 
to them was: What is the amount of the damage here? Whether 
the insurers were legally liable, or obligated to pay that loss, was 
not submitted to them, and did not enter into their sphere of in- 
quiry, nor into their award, and depended upon the settlement of 
divers other independent circumstances and conditions growing out 
of the contract between the parties. As before stated, the refusal 
of the court below to admit in evidence this agreement for submis- 
sion to arbitration and the resultant award, under the objection 
apparently urged, was fatally erroneous. By that award, until 
avoided in some legally recognized way, each one of the underwrit- 
ing companies, in the event of their legal liability for the loss, was 
obligated for one-half part of the amount thereof, $4,172.75. But 
one of the companies is sued here, and the verdict against it is for 
$3,000, which we find to be considerably in excess of one-half part 
of the amount of the award, by which the parties were bound, and 
to which they were limited in a recovery. 

The seventh assignment of error is the giving of each and every 
of the instructions given by the court to the jury of the court’s own 
motion, and those requested by the plaintiffs, but in the briefs of 
counsel this assignment seems to have been abandoned, except as 
to the instruction lettered “E,” which is asfollows: “The letter of 
the defendant acknowledges receipt of proofs of loss as of May 20, 
1885. The: interest, then, in the event of your finding for the 
plaintiffs, begins to run from July 20, 1885.” This instruction, we 
think, was erroneous. It dealt too strongly with the facts, and sup- 
plied in reality a fact itself; that is, the exact date from which in- 
terest began to accumulate in the event of a recovery by the plaint- 
iffs. The jury are the sole judges of facts, and they alone determine 
the establishment or non-establishment of every material fact in a 
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cause. Had this instruction directed them that the plaintiffs were 
entitled to interest, in the event of their recovering, upon the 
amount of the recovery from a date sixty days after the furnishing 
of proofs of Yoss, and left it to the jury to determine whether proofs 
of loss had been furnished or not, and when, it would have been 
a proper charge. But, in view of the absence of any conflict of evi- 
dence as to the time when the defendant received the proofs of 
loss, we do not think the giving of this charge could be held to be 
reversible error. The other instructions given and excepted to 
counsel have ignored in their briefs, and consequently we will treat 
them as abandoned. 

The eighth assignment of error is the refusal of the court to give 
nine instructions requested by the defendant. After what has been 
said upon the various questions arising in this case we do not deem 
it necessary to discuss this assignment further than to say that the 
court below, upon another trial, can conform its rulings upon the 
questions raised by said refused instructions to the views and 
opinions herein expressed. 

The ninth assignment of error, the refusal to grant a new trial, 
it follows from what has been said, must be sustained. A new trial 
should have been granted. 

The judgment of the court below is reversed, with instructions 
that a new trial be awarded. 


SUPREME COURT OF MICHIGAN. 


JENNIE F. GOULD 
v8. 
DWELLING HOUSE INS. CO.* 
Failure to furnish proofs of loss within the time stipulated, under penalty of 


forfeiture, will forfeit the right to sue. 


The policy provided that no agent should have power to waive its provision 
: unless by endorsement on the policy. 


Held, That representations of the agent regarding a delay of the adjustment, 
leading to the belief that the policy would be paid, was not a waiver of 
timely proofs. - 


Lona, J. 
Defendant at its agency at Bay City, issued a policy of insurance 
to plaintiff, insuring her in the sum of $250 on her dwelling-house 
in West Bay City. On September 20, 1889, the property insured 


* Decision filed, Feb. 12, 1892. 
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was totally destroyed by fire. Notice of loss was given defendant’s 
agent the following morning. On November 15, following, plaintiff 
forwarded proper proofs of loss, which defendant refused to receive 
on the ground that they were not furnished in time required by the 
policy. 

There is no dispute but that the plaintiff owned the property in 
fee; that the building was totally destroyed; that her loss was $400. 

Defendant contended in the court below: 1. That the proofs of 
loss were not furnished within the thirty days after the fire, the 
time limited by the policy. 2. That at the time of the fire the build- 
ing was vacant and unoccupied. 

The court directed the verdict in favor of the defendant. 

Plaintiff brings error. 

The policy provides :— 


This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if a building described, whether intended for 
occupancy by owner or tenant, be or become vacant or unoccupied or not in use. 


In another clause of the policy it is provided :— 

In case of loss or damage, under this policy, the insured shall give imme- 
diate notice thereof in writing to this company, protect the property from 
further damage, etc., * * * and within thirty days after the loss or dam- 
age by fire or lightning, shallrender a statement to this company, signed and 
sworn to by said insured, stating knowledge of the insured as to the time and 
origin of the loss by fire or lightning; the interest of the insured and of all 
others in the property; tho cash value of each item thereof and the amount 
of loss thereon; all incumbrances thereon; the title to and incumbrances on 
the ground upon which the property insured is situate: ali other insurance 
whether valid or not, covering any of said property ;.a copy of all the descrip- 
tions and schedules in all policies; any changes in the title, use, occupation, 
location, possession, or exposures of said property since the issuing of this 
policy ; by whom loss or damage took place; and shallfurnish, if required, 
verified plans and specifications of any building destroyed or damaged ; and 
shall also, if required, furnish a certificate of the magistrate or notary public 
(not interested in the claim as a creditor or otherwise, nor related to the in- 
sured) living nearest the place of the loss, stating that he has examined the 
circumstances and believes the insured has honestly sustained the loss to the 
amount that such magistrate or notary public shall certify. 


In another clause of the policy it is provided :— 

No suit or action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity unless the insured shall have fully com- 
plied with all the foregoing requirements, nor unless commenced within six 
months after the fire or damage by lightning; and if any suit or action shall 
be commenced after the expiration of six months, the lapse of time shall be 
taken and deemed as conclusive evidence against the validity of such claim, 
any statute of limitation to the contrary notwithstanding. 


It is claimed upon the part of the plaintiff in this case: 1. That 
the failure to make the proofs within the thirty days as required 
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by the policy only postponed the right of action until they were 
supplied, but that the plaintiff could not sue upon the policy for 
the loss until such proofs were furnished. 2. That the company 
waived all right to have the proofs of loss furnished within the 
thirty days through its local agent at Bay City. 

The first proposition of plaintiff's counsel is based upon the rul- 
ing of this court in the case of Tubbs vs. Ins. Co., 84 Mich., 646. 

In that case it was shown that the proofs of loss were not made 
within thirty days provided by the policy. There was no limita- 
tions in the policy as to the time within which suit must be brought; 
nor did the policy contain any provision that the failure to furnish 
such proofs of loss within thirty days should work a forfeiture. 

The policy simply provided that until such proofs, plans and 
specifications and certificates should be furnished and such exami- 
nation had, the claim should not be due and payable. 

It was held in that case that the failure to make the proofs 
within thirty days did not operate as a forfeiture, but only post- 
poned the right of action until they were supplied. 

In the present case there is a limitation in the policy upon the 
time within which suit must be brought, and there is a further 
claim in the policy, providing that no action shall be sustainable in 
any court unless the insured shall have fully complied with all the 
foregoing requirements, nor unless commenced within six months 
after the damage by fire. One of the requirements was the furnish- 
ing of the proofs of loss within thirty days after the fire, and the 
bringing of suit within six months. 

In Blossom vs. Lycoming Fire Ins. Co. (64 N. Y., 162,) the policy 
contained a clause requiring the assured in case of loss to furnish 
proofs thereon within thirty days. The plaintiff failed to furnish 
the proofs required until some four months after the fire. These 
proofs were required by the company and they refused to pay the 
loss on the ground that the proofs came too late. It was held that 
the refusal of the court below to non-suit the plaintiff was error; 
that proof of loss within the time prescribed was necessary unless 
waived. The court followed the rule laid down by it in Savage vs: 
Howard Ins. Co., 52 N. Y., 502, and Underwood vs. Farmers J. S 
Ins. Co., 57 N. Y., 500. The same rule is laid down in 2d Wood on 
Insurance, 930, and Scarmon vs. Germania Ins. Co., 101, 111, 621. 

The court below was therefore not in error in holding that the 
failure to furnish the proofs within thirty days as required by the 

policy operated as a forfeiture of plaintiff's rights to bring or main- 
tain a suit upon the policy. 
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The case is distinguishable from Aurora F. & M. Ins. Co. vs. 
Cranwick (36 Mich., 293), as that policy did not declare the effect 
of the failure to furnish the proof in time. 

Upon the second point it is urged that there was a waiver of 
these provisions of the policy by the agent of the defendant com- 
pany at Bay City. That the next morning after the fire, the plaint- 
iff notified the local agent of the company of the loss and that he 
notified the company. There is no doubt but that was a sufficient 
notice of the loss under the ruling of this court in Watertown Ins: 
Co. vs. G. & B. Sewing Machine Co., 41 Mich., 131. The waiver 
claim, however, is based upon the following facts: That a day or 
two after the fire, plaintiff saw the agent and asked him if he had 
heard from the company. He said “No, but it would be all right.” 
She saw him again in a few days thereafter and he said the adjuster 
was sick; that just before October 17, following, she again saw the 
agent and he told her that the adjuster of the company had been 
here and made an examination and refused to pay the loss because 
the fire had been caused through the neglect of some one; that the 
agent gave her to understand all the time until the adjuster came 
that everything would be all right and that she would get her pay, 
and she supposed it would be all right, or otherwise she would have 
seen her attorney about it. 

It appears that the agent, Mr. Hood, with whom she talked had 
represented the company since 1880, and he testified that he had 
countersigned policies, received applications for insurance, solicited 
insurance, passed upon risks, collected premiums, and receipted 
therefor; and in some special instances had settled and adjusted 
losses upon receiving special directions from the company to do so. 

It is claimed that this is sufficient showing that the company had 
waived the right of being furnished with proofs of loss within 
thirty days. 

The policy, however, contains the clause: “This policy is made 
and accepted subject to the foregoing stipulations and conditions; 
together with such other provisions, agreements and conditions as 
may be indorsed hereon, or added hereto, and no officer, agent or 
other representative of this company shall have the power to waive 
any provision or condition of this policy except such as by the terms 
of this policy may be subject of agreement indorsed herein or added 
hereto, and as to such provisions and conditions, no officer, agent 
or representative shall have such power or be deemed or held to 
have waived such provisions or conditions, unless such waiver, if 
any, shall be written upon or attached hereto, nor shall any ~ 
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privilege or permission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or attached.” 

This is the last condition appearing upon the face of the poliey. 

It must be presumed that the plaintiff in accepting the policy of 
insurance and in her subsequent dealing with the agent relative to 
the furnishing of proofs of loss, had knowledge that the agent had 
no power to waive any of the terms and conditions of the policy, 
. and the necessity on her part to furnish her proofs of loss within 
the time prescribed by the policy, as a pre-requisite to her bringing 
and maintaining a suit for the recovery of her loss. This restric- 
tion upon the agent’s power to waive the provisions of the policy 
was plainly printed upon the face of the policy, and it cannot be 
successfully maintained that the company has no right to restrict 
the powers and duties of its agent. 

It must be held in the present case that this power was expressly 
limited by the policy and known to the insured and binding upon 
her. The case falls clearly within the ruling of this court in Cleaver 
vs. Ins. Co., 65 Mich., 527. 

As it was the duty of the court under this holding to direct the 
verdict in favor of the defendant, we need not pass upon the other 
questions raised. The judgment must be affirmed with costs. 

The other justices concurred. 


ae An cca 


SUPREME COURT OF NORTH CAROLINA. 


LOVICK 
vs. 
PROVIDENT LIFE ASS’N.* 


The policy provided that the contract was embraced in the policy, applica- 
tion, and by-laws. The by-laws provided that there should be oppor- 
tunity for reinstatement. The mortuary notices stated that no premium 
would be received or reinstatement made after date of payment unless in- 
sured was alive and in good health. 

Held, That reinstatement did not mean reinsurance, and where insured was 
in good health prompt application, after default in premium, entitled to 
reinstatement. 

Held, That the fact that insured had passed the age for insurance of new 
members, did not justify a refusal of reinstatement. 


Statement of Facts. 


The defendant corporation executed to the plaintiff its policy of 
insurance, whereby it insured the life of the plaintiff’s father for the 





* Decision rendered, Feb. 16, 1892. 
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sum of $1,000, in consideration of certain premiums specified to be 
paid semi-annually by the plaintiff, and also certain assessments, 
when made from time to time. This policy contained, among 
others, these provisions:— 

The contract between the parties hereto is completely set forth in this policy, 
the application therefor, and the by-laws of the association, taken together. 
* * ¥* Tt is further declared and agreed that, in case this obligation of the 
association under this contract be defeated by failure of any of the consider- 
ations or by the violation of any of the covenants or considerations of this 
contract, all payments which shall have been made to the association on ac- 
count of this contract shall be deemed forfeited to the association. 


In the by-laws of the defendant it is provided among other things, 
as follows :— 


Only as many members as shall pay their mortality assessments within 
thirty days after date of notice shall be counted in determining the assessment 
basis of a death claim. Others shall be deemed forfeited in like manner as 


those who fail to pay annual dues, with opportunity for reinstatement on 
similar conditions. 


It is further provided that 


Any member failing to pay his semi-annual premium and pro rata assess- 
ment at the death of a member or members within thirty days after date of 
notice, or according to the terms stated in the notice, shall forfeit his or her 
membership, and all moneys previously paid into the treasury of the 
association. 

The plaintiff failed, as the court below held, to pay the premium 
due upon said policy on the 15th day of June, 1889, whereupon the 
defendant declared that the plaintiff, on account of such failure, 
had forfeited and lost all right and claim under the policy, and had 
likewise forfeited to it all the premiums and assessments he had 
theretofore paid, in pursuance of the stipulations therein contained. 
It appeared that the failure to pay this premium was occasioned by 
the inadvertent sending of a check to pay the same in a letter ad- 
dressed to a former agent of the defendant. The plaintiff intended 
to pay it, and sent a check for the purpose within time for the de- 
fendant to get it, if the letter inclosing it had been properly ad- 
dressed. The plaintiff thereupon, on the 8th of July, 1889, applied 
to the defendant for “reinstatement” of his policy of insurance; 
the plaintiff having sent check on the 28th of June, 1889, to pay the 
unpaid premium. The defendant returned this check, saying: “I 
herewith return the check, as it cannot be accepted, on account of 
the payment being overdue and the policy forfeited.” In his ap- 
P:ication for “ reinstatement ” of his policy the plaintiff said to the 
defendant :— 


The policy I hold is on the life of my father, and he is in perfect health, and 
will get certificate from any physician in this city as to my statement. Will 
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also refer you to anybody in this place as to my standing. I merely make 
this statement to show you that I am not aspeculator in the insurance busi- 


ness. Please try to get me right this time, and I will try to keep right in the 
future. 


The defendant refused to grant this application, saying :— 

You were fully aware that Mr. Nicholson [to whom the letter was inad- 
vertently addressed] was not collecting for the association, and had no con- 
nection with it, and that you had for years past been paying direct to the 
office at Baltimore, under specific directions to do so. The fault is, therefore, 
clearly your own. I regret to say that it will be impossible for you to insure 
your father in the Provident [the defendant] on account of the fact that he 
is beyond the age at which we write insurance. 


Inclosed, you will please 
find your checks. 


Nevertheless the plaintiff received notice on June 18, 1891, of 
quarterly dues of one dollar, and continued to receive notice of 
assessments for the months of July, September, and October of 
1889, and sent checks for amounts. These checks, however, were 
all returned; the defendant saying in its letter of July 17, 1889: 
“The policy has been forfeited, and cannot be reinstated.” The 
defendatt said in its mortuary notices to plaintiff:— 

No payment will be received, reinstatement made, after the last day of pay- 
ment, except upon the condition that the insured is alive and in good health. 

Upon the foregoing material facts the court below held “ that 
the plaintiff applied within a reasonable time, to wit, July 8, 1889, 
to have his policy reinstated in defendant association, and offered 
to show that his father, Henry J. Lovick, the person upon whose 
life the policy was written, was alive, in good health. That said 
application was refused. That said refusal was wrongful, and that 
by reason thereof a cause of action accrued to the plaintiff; and 
that said policy has no surrender or other equitable value, nor does 
it contain any terms, by means whereof its present value may be 
ascertained. The defendant having violated the terms of its con- 
tract, by wrongfully refusing to reinstate the plaintiff, put an end 
thereto. And that plaintiff is entitled to recover the amount paid 
thereupon; it not appearing what, if any, benefit the plaintiff en- 
joyed during the continuance of said policy.” The court gave judg- 
‘ment in favor of the plaintiff for the aggregate of the premiums 
paid, with interest after July 18, 1889, and for costs. The defendant 
excepted and appealed. 


Gro. H. Snow, for Appellant. 
O. H. Guton, for Appellee. 


Merriwoy, C. J. (after stating the facts) 
When on the trial the plaintiff closed his introduction of evi- 
dence, the defendant demurred ore tenus thereto, and insisted that, 
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accepting and treating it as a true embodiment of the material facts 
of the case, the plaintiff could not recover, because he failed to pay 
a premium as required by the terms of the policy of insurance in 
question, and by such failure this policy became absolutely for- 
feited and inoperative; and likewise all premiums and assessments 
paid by the plaintiff on account of the policy were forfeited to the 
defendant, and the latter was not bound to reinstate the plaintiff 
or the policy, or continue it inforce for any purpose. In our judg- 
ment this contention is not well founded. Thecourt below decided 
that the policy was forfeited by the failure of the plaintiff to pay 
the premium therein required to be paid at the time it came due. 
No question in that respect arises here, as the plaintiff failed to 
prosecute his appeal taken. Then was the plaintiff entitled, under 
the contract of insurance, to be reinstated as a policy-holder, and 
have his policy continued in force, upon the payment of the prem- 
iums due and unpaid? We concur with the courtin holding that 
he was. The contract of insurance was not wholly embraced by 
the policy. The latter expressly declares and provides that “the 
contract between the parties hereto is completely set forth in this 
policy, the application therefor, and the by-laws of the association, 
taken together.” So that the by-laws of the defendant, in so far as 
they are pertinent, constitute part of the contract, as much as if 
the same were set forth in the policy as part of it. The by-laws 
(article 11, § 2) provide that “ others shall be declared forfeited in 
like manner as those who fail to pay annual dues, with opportunity 
for reinstatement on similar conditions.” This provision is not 
very clear in its terms. It seems to be awkwardly and not of itself 
fully expressed. But taking it in connection with the immediately 
preceding clause, the policy, and other provisions in respect to for- 
feitures provided, it must mean that in case of forfeiture of the 
policy the insured shall have “opportunity” to be reinstated as 
one of the insured, and a member of the company, and have his 
policy continued in force, upon the payment of all premiums, as- 
sessments, and any other dues unpaid. We cannot see any other 
intelligible meaning that may be attributed to it. The defendant’s 
officers seem to give it this interpretation, except that they insist 
that it has the right to determine when the insured may have the 
benefit of “reinstatement” and when he shall not. “Reinstate- 
ment ” does not imply reinsurance—the granting or making of a 
new policy—a new contract of insurance. It fairly implies placing 
the insured—in respect and relation to the company, the policy, 
the whole contract of insurance—in the same condition that he oc- 
cupied and sustained towards them next before the forfeiture was 
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incurred. The provision is not that the insured may reinsure. He 
might do this without such provision. The purpose was to give 
him a valuable benefit—the benefit of such reinstatement—and se- 
cure it to him, by and as part of the contract of insurance. The 
purpose was to save him from loss as to premiums and assessments 
paid, and from any disadvantages he might be at in seeking re- 
insurance, or other insurance in some other company. Otherwise, 
why so provide for such reinstatement? What advantage could 
arise from it? And why put such a provision in the contract, if 
the defendant might, at its will and pleasure, refuse to allow such 
reinstatement? This provision is substantial—a valuable part of 
the contract, that the insured has the right to avail himself of; and 
the defendant has no right to deprive him of it, any more than to 
deprive him of the insurance if no forfeiture had been incurred. 
The terms and conditions of such reinstatement are not expressly 
specified; but the reasonable and just implication is, in the absence 
of expressed stipulations, that the insured shall be entitled to have 
the benefit of it upon the payment of all premiums, assessments, 
and other dues and costs, made or tendered within a reasonable 
time next after the forfeiture. He must, however, be diligent, 
active, and vigilant, under the circumstances, in availing himself of 
it; otherwise he will be deemed to have been negligent, and to 
have abandoned his right. Such provision does not imply that he 
may delay and insist upon such right at his convenience, will, and 
pleasure. 

It was insisted on the argument for the defendant that the person 
whose life was insured by the policy was at the time of the forfeit- 
ure not within, but above, the insurable age, and, therefore, the 
plaintiff was not entitled to have such reinstatement. This conten- 
tion grows out of the misapprehension of the nature and purpose 
of such reinstatement. As we have already said, it does not imply 
reinsurance, or new insurance. Itimplies a revival and continuance 
of the contract of insurance forfeited, just as if there had been no 
such forfeiture. This is the very purpose contemplated and in- 
tended by the contract; otherwise, it means and is worth nothing, 
practically. 

It is asked in argument, why would the defendant make such 
contract, and what is the contract, as to the forfeitures, worth to it? 
The answer is obvious. It encourages persons to take insurance i0 
the defendant company, while it loses nothing, and only continues 
to insure the life it contracted and intended to insure. The for- 
feiture is important, as a spur to the insured to be vigilant and 
prompt, and valuable to the company, when the insured cannot or 
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will not avail himself of the advantage of such reinstatement. The 
plaintiff applied promptly for reinstatement, and the defendant 
wrongfully refused to reinstate him, and is chargeable with a breach 
of its contract with him. By such breach he is endamaged at least 
to the extent of the premiums and assessments he paid the defend- 
ant, and which it seeks to deprive him of by putting an end to the 
contract. It cannot complain at the measure of damage allowed, 
and the plaintiff does not: Braswell vs. Insurance Co., 75 N. C., 8; 
McCall vs. Insurance Co., 27 Amer. Rep., 558. Judgment affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


UNIVERSAL LIFE INS. CO. 
vs. 


DEVORE AND OTHERS.* 


The policy stipulated that after the payment of three annual premiums, it 
might be exchanged for a paid-up term policy, provided the policy, duly 
receipted, was transmitted to and received by the company prior to or 
within thirty days after default in any premium payment. A letter was 
addressed to the secretary demanding a paid-up policy, but the original 
policy was not returned. 

Held, That this was not a compliance with the terms, and an action for 
recovery on a term policy could not be sustained. 


Maury & Maury and W. W. & B. T. Crump, for Appellants. 
Joun Hunter and 8S. D. Daviss, for Appellee. 


Lacy, J. 

This is an appeal from a decree of the Chancery Court of Rich- 
mond City, rendered on the 2d day of January, 1890. 

This case has been in this court before, and was heard and de- 
termined on the 28th day of April, 1887, upon the demurrer to 
the bill of the plaintiff, and the demurrer was here sustained and 
the trial court reversed, and the case remanded for a new trial, if 
the parties were so advised. Thecase is reported in 83 Va. Rep , 267. 

From that case it will be seen that the bill in this case was filed 
in the Chancery court of the city of Richmond on the 5th day of 
April, 1880, against the said appellant—a non-resident insurance 
company, domiciled in the state of New York—and an attachment 
levied on the real estate of the company, situated in the city of 
Richmond, within the jurisdiction of the said court, to ensure the 
Mila sickheptses cetele oe tadetenealnmaesebicieripine adorei ied tarea Gate ee 


* Decision rendered, Feb. 4, 1892. 
VOL, XXL—22. 
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payment of the policy issued by the said company on the 13th 
day of March, 1871, for $8,000, and numbered 10,971, upon the life 
of Francis C. Devore, payable to the husband of the said assured, 
Elbert C. Devore, and the children of the said Francis; that the 
contention of the assured was that the premium on the said pol- 
icy was annually paid until six annual premiums had been paid up 
to and including the premium due March 13, 1876; that on the 
last named day the company was insolvent, and the premium fall- 
ing due on that day was not paid; that the said Francis C. Devore 
departed this life on the Ist day of September, 1878; that on the 
13th of March, 1877, when there was this failure to pay, the com- 
pany was insolvent, and there was, therefore, no obligation on 
them, the complainants, to pay premiums on the said policy, and 
that they were entitled to receive the full amount of the said pol- 
icy with interest from ninety days from the death of the assured. 
It was then claimed that they were entitled to this amount for an- 
other reason. It is stipulated in the said policy, or in a certificate 
or agreement that is annexed to it, and is a part of it, that said pol- 
icy could be exchanged for a paid-up term policy of the same 
amount on the life of the assured, for a term as stated in the table 
annexed to said certificate and agreement, subject to the conditions 
ani provisions following—to-wit: That at least three full annual 
premiums shall have been paid; that said policy.shall be duly 
transmitted to, and received by, the said company before default 
in the payment of any of the premiums due thereon, or within 
thirty days thereafter, and no condition of the said policy shall 
have been violated; that by the terms of the new policy the full 
amount named in the said policy shall become payable on the death 
of the assured, provided the death occurs within the time named 
by the said policy; that the full amount of six annual premiums 
having been properly paid on the said policy, the said company 
were bound, according to the table aforesaid, to issue a paid-up 
term policy on the life of the said Francis C. Devore, to remain in 
full force for four years and thirty-six days from the 13th day of 
March, 1877, and that within this period the said Francis C. De- 
vore died—to-wit, on the 1st day of September, 1878—and that said 
policy, in contemplation of law, in effect became a paid-up term 
policy for four years and thirty-six days from the said 13th day of 
March, 1877; that all the conditions and provisions required to this 
end were substantially and legally complied with. 

When the case went back the complainants, by way of amend- 
ment, strike out their claim in their bill to receive the full amount 
of the said policy under the original policy, and insist only on their 
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claim by reason of their demand for a paid-up term policy, and 
the death of the assured within the term stated above. But the 
company deny their right to have this term policy issued and paid, 
because it is insisted that the terms of the contract of insurance in 
this regard were not complied with. These terms are as follows:— 

This certifies that policy No. 10,971 may be exchanged for a paid-up term 
policy of the same amount on the life of the insured for a term as stated in 
the table given below, subject to the conditions and provisions following— 
to-wit: That at least three full annual premiums shall have been paid; that 
this policy, duly receipted, shall have been transmitted to and received by 
the company before default in the payment of any premium due thereon, or 
within thirty days thereafter, and that no condition of said policy shall have 
been violated. By the terms of the new policy the full amount named in the 
said policy shall become payable on the death of the insured, provided said 
death oceur within the time named in the new policy. 

Three annual payments were paid, and the death of the insured 
did occur within the time stated in the said annexed table, and 
stated above, but “the original policy, duly receipted, was not 
’ transmitted to and received by the said company before default 
in the payment of any premium due thereon, or within thirty days 
thereafter,” nor was the original policy ever transmitted to the 
said company, duly receipted, either within the said thirty days 
after default in the payment of premiums, nor at any other time, 
but the said original policy was and is retained by the plaintiff, and, 
as we have seen, was sued on in the original bill in this case. But 
the plaintiff excuses this failure to do this upon the ground that 
on the 15th day of March, 1887, within thirty days after default in 
the payment of premium, the following letter was addressed to the 
company by the assured’s attorney :— 

Sec. Universal Life Insurance Company : 

Dear sir,—A policy in your company, No. 10,971, was issued on the life of 
Frances C. Devore, for the benefit of her husband, Elbert Devore, and her 
children. Six annual premiums have been paid on said policy, which, under 
the conditions thereof, entitles her to a paid-up term policy for the whole 


amount thereof—viz., $8,000—payable at the death of the said Francis C. 


Devore, provided she would die before the expiration of four years and thirty- 
six days, 

The policy has been lett with us to procure said term policy, and we hereby 
demand that you forward the same to us at once, and we will forward the same 
duly receipted. Please write to us, with instructions in full what you require 
to be done after this demand. Yours with great respect, 

SHEPPARD BROs., Attorneys. 

This letter the company never received, as they claim, but the 
plaintiffs insist that it must have been received, as it was never re- 
turned by the postal authorities, and was duly mailed. There is 
no preponderance of evidence to show that it was ever received, and 
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the company points out that it was addressed to no person by 
name, but to the secretary of the company as such. But, for the 
purposes of this defense, it may be conceded to have been received, 
and that does not affect the question. Was it a compliance with 
the terms of the policy held by the assured? The policy, which is 
the contract of the parties in this suit sought to be enforced, re- 
quired that the original should be returned delivered to the com- 
pany, duly receipted, within the thirty days after default. If the 
letter was received, it did not effectuate this, but, on the contrary, 
was a flat refusal to do this, and a demand for the term policy to be 
issued and delivered first. So that, if the demand was complied 
with; the assured would have two policies instead of one, in his 
possession, and then the company was to give instructions what was 
required further. This is claimed by the assured to have been a 
substantial compliance with the terms of the policy. But we do 
not so regard it, and it clearly was not. If the company was in- 
solvent, as at first claimed in this suit, then the company might be 
sued on the original policy, and default in the payment of pre- 
miums be excused on the part of the assured, and a payment on 
the policy demanded, as was done in this suit on that very ground 
(a claim now abandoned), if the assured should not die within the 
life of the term policy, and, if the assured did die, suit might 
be brought on the term policy. We do not know why this contract 
was thus inverted by the assured; it might have been by negli- 
gence, or it might have been by reason of the reported insolvency 
of the company, but that inquiry is wholly unprofitable and imma- 
terial. The contract between the parties was as stated above. The 
right to the term policy was dependent expressly upon the return 
and the receipt of the original policy. This was a reasonable con- 
dition, and, moreover, had been agreed to. Upon what principle 
can the assured maintain any right to the term policy under this 
contract? As has been often said by this court in such cases, the 
question is upon a construction of the policy, sought to be enforced. 
The principles of interpretation applicable to contracts of insur- 
ance are the same as those which obtain in the case of other con- 
tracts. The same rule of construction which applies to other in- 
struments applies also to this. They are to be construed according 
to the sense and meaning of the terms used. If these ate clear 
and unambiguous, their terms are to be understood in their plain, 
ordinary, and popular sense. (Lord Ellenbrough, in Robinson vs. 
French, 4 East, 155.) 

As was said by Lord Abinger, in Cornfoot vs. Fowke (6 Mees & 
W., 358), a policy of insurance is a contract, and is to be governed 
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by the same principles as govern other contracts. Its language is 
to receive a reasonable interpretation. Its intent and substance, 
as derived from the language used, should be regarded: See opin- 
ion of Nelson, C. J., in Turley vs. North Amer. Fire Ins. Co., 25 
Wend., 374. 

In such cases, as in all others, the subject of the insurance, its 
nature and extent, are to be ascertained from the words of the con- 
tract which the parties have made: Home Ins. Co. vs. Baltimore 
Warehouse Co., 93 U. S., 527; Wood on Ins., § 67, p. 177, § 156; 
Murray vs. Hatch, 6 Mass., 465; May on Insurance, § 172, et seq.; 
U. S. Mut. Ace. Ins. Co. vs. Newman, 84 Va., 52; Watertown Fire 
Ins. Co. vs. Cherry, 84 Va., 72; Mut. Ass. Soc. vs. Scottish U. & N. 
Ins. Co., 84 Va., 116; Home Ins. Co. vs. Gwathmey, 18. E. Rep., 
209, and authorities cited. 

If we are to enforce the rights of the parties here according to 
the terms of the contract, the plaintiffs below, the appellees here, 
have no right whatever to their claim for a term policy, nor to pay- 
ment of any amount from the said appellant company under their 
contract. There are other questions raised here of interest by the 
learned counsel assigning errors in the decree of the Chancery 
court rendered against them, but as the case, upon its merits, is 
clearly and plainly with the appellant company, we have not deemed 
it necessary to consider the case upon any of the numerous techni- 
eal grounds stated by them. The Chancery court has decided the 
case contrary to the foregoing views. 

The decree appealed from must be reversed and annulled, and 
this court, proceeding to render such decree as the said Chancery 
court ought to have rendered, the bill of the plaintiffs will be dis- 
missed, with costs and the attachment squashed. Decree reversed. 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


FAYERWEATHER &tT AL. 
v8. 


PHENIX INS. CoO.* 


The policy provided that the company should be subrogated to any claims 
against the carrier, and should not be liable in case of any agreement on 
the part of the insured releasing such right of recovery. 


Held, That a claim in the bill of lading, that the carrier, on being held liable 
for any loss, should have the benetit of the insurance, was a violation of 
the policy, which worked a forfeiture. 


Wim H. Arnoux, for Appellants. 

Grorce A. Buacg, for Respondent. 

Fottert, C. J. 

The plaintiffs were the owners of 211 bales of leather, which the 
Old Dominion Steamship Company undertook to transport by its 
steamer Guyandotte from Norfolk, Va., to New York, and deliver to 
the owners. The vessel reached New York June 17, 1885, with the 
leather safe on board, and within twenty-four hours after arrival 
she sank at her dock through the negligence of the employes of the 
steamship company. By this accident the leather was injured, as 
it is agreed, to the plaintiffs’ damage, in the sum of $1,295.32. In 
considering this case the liability of the carrier to the owners of the 
leather for this loss will be assumed. The bill of lading under 
which the leather was shipped contained this provision :— 

It is further stipulated and agreed that in case of any loss, detriment, or 
damage to be sustained by any of the property herein receipted for during 
such transportation, whereby any legal liability or responsibility shall or may 
be incurred by the terms of this contract, that company alone shall be held 
answerable therefor in whose actual custody the same may be at the time of 
happening of such loss, detriment, or damage, and the carrier so liable shall 
have the full benefit of any insurance that may have been effected upon oron 
account of said goods. 

The defendant insured the plaintiffs against the loss sustained by 
them, by an open, time, marine policy, which contained these pro- 
visions :— 

In the event of loss, the assured agrees to subrogate to the insurers all their 
claims against the transporters of said merchandise, not exceeding the amount 
paid by saidinsurers. * * * Incase ofany agreement or act, past or future, 
by the insured, whereby any right of recovery of the insured, against any per- 
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sons or corporations, is released or lost, which would, on acceptance of aban- 
donment or payment of loss by this company, belong to this company, but for 
such agreement or act, or in case this insurance is made for the benefit of any 
carrier or bailee of the property insured other than the person named as in- 
sured, the company shall not be bound to pay any loss; but itsright to retain 
or recover the premium shall not be affected. 

This action is prosecuted by the assured owners to recover from 
the insurer their loss so sustained; and it is defended on the ground 
that the owners violated the provision of the contract of insurance 
above quoted by contracting with the carrier, without the insurer’s 
knowledge, that the carrier, in case of liability for loss, should have 
the benefit of the insurance, and, in effect, that the insurer, on pay- 
ing the owners’ loss, should be deprived of its right to be subrogated 
to the owners’ right of action against the carrier for injury to the 
leather. When goods in the hands of a common carrier for trans- 
portation are insured by the owner, and are subsequently lost or 
injured under circumstances rendering the carrier liable to the 
owner for the damages, and the insurer pays the loss to the owner, 
the insurer, in the absence of stipulations between the carrier and 
owner defeating the right, is entitled to be subrogated to the rights 
and remedies of the owner against the carrier: Hall vs. Railroad 
Oo., 13 Wall., 367; Insurance Co. vs. Railway Co., 73 N. Y., 399; 
Sheld. Subr., § 229. But the struggle between carriers and insurers 
to escape the liability imposed under the usual bills of lading and 
policies, by casting the burden of the loss upon the other by the 
insertion of unusual and astute provisions in their respective con- 
tracts with the owner, has rendered this simple ruie of law quite 
inapplicable to many of the cases arising under such special con- 
tracts. The provision quoted from the bill of lading cut off tbe 
insurer’s right to be subrogated to the rights and remedies of the 
owner against the defaulting carrier: Insurance Co. vs. Calebs, 20 
N. Y., 175; Platt vs. Railroad Co., 52 N. Y., Super. Ct., 496, affirmed 
108 N. Y., 358; Insurance Co. vs. Transportation Co., 10 Biss., 18, 
affirmed 117 U. S., 312, and 118 U.S., 610. It has been held (Jack- 
son Co. vs. Insurance Co., 139 Mass., 508), in an action by the owner 
against the insurer for the recovery of a loss covered by the policy, 
and caused by the actionable negligence of the carrier, that a stip- 
ulation between the owner and carrier, giving the latter the benefit | 
of any insurance upon the goods, is not a defense to the insurer, 
aud that a provision in the policy “that this insurance shall be void 
in case the policy, or the interest insured thereby, shall be sold, as- 
signed, transferred, or pledged without the ccnsent in writing of 
the insurer,” is not violated by the agreement between the owner 
and carrier that the latter should have the benefit of any insurance 
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on the goods carried. In Inman vs. Railway Co. (129 U. S., 128) 
the defendant, a common carriez, transported cotton under a bill of 
lading which contained a stipulation that the carrier incurring any 
legal liability for the loss of the cotton “shall have the benefit of 
any insurance which may have been effected upon or on account of 
said cotton.” The owners insured the cotton under policies which 
contained this stipulation: ‘And any act of the insured waiving 
or transferring, or tending to defeat or decrease, any such [the in- 
surer’s| claim against the carrier, or such other person or persons, 
whether before or after the insurance was made under this policy, 
shall be a cancellation of the liability of the said insurance company 
for or on account of the risk insured for which loss is claimed. In 
event of loss the assured agrees to subrogate to the insurers all 
their claims against the transporters of said cotton, not exceeding 
the amount paid by said insurers.” The cotton was lost by the 
negligence of the carrier. The insurers adjusted the loss, but did 
not pay the owner, agreeing with him that he should sue the carrier 
without prejudice to his claims under the policies, and that interest 
should be allowed upon the claim as adjusted until it could be col- 
lected. The assured owner sued the carrier, which defended on the 
ground that by the stipulation in the bill of lading it was entitled 
to the insurance effected on the cotton, which the owner had nulli- 
fied by accepting a policy containing the stipulation quoted. It 
was held that the stipulation in the policy was not adefense. It is 
unnecessary to determine whether the reasons given for the judg- 
ment in the case last cited can be harmonized with reasons given for 
the judgments in the previous cases hereinbefore cited, because none 
of the cases determine the precise question presented in the case at 
bar. The plaintiffs in this action expressly stipulated that they 
would make no agreement, nor do any act, whereby their right of 
action against the carrier for losing or injuring the leather should 
be released or cut off, and that, in case the carrier became liable to 
the plaintiffs for losing or injuring the leather, the defendant, the 
insurer, on paying the loss, should be subrogated to their right of 
action against the carrier. By the contract entered into between 
the plaintiffs and the carrier, the rights stipulated for by the insurer 
have been wholly nullified and cut off, which defeats the plaintiffs’ 
right to recover on the policy: Carstairs vs. Insurance Co., 18 Fed. 
Rep., 473. The judgment should be affirmed, with costs. All con- 
cur, except Haight, J., not voting. 
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COURT OF APPEALS OF NEW YORK. 


SEeconp Division. 


BISHOP 
vs. 
AGRICULTURAL INS. CO.* 


It was not error to refuse an instruction that the company’s appraiser did not 
bind the company by his acts, where there was evidence tending to show 
that he had refused to agree on a disinterested umpire, and had nominated 
parties unknown to the other appraiser and who had before acted for the 
company. 


The policy provided that no act regarding the appraisal should be a waiver 
of its conditions. 


Held, That a written agreement to submit to arbitration, after the expiration 
of the time for furnishing proofs, is a waiver of the limitation. 


Where the testimony is conflicting as to waiver of proofs by agent, the ques- 
tion is for the jury. 

October 15, 1887, the plaintiff's barn and its contents were de- 
stroyed by fire, at which time the property was insured by the 
defendant for $3,100, under a policy known as “Standard Fire 
Insurance Policy of the State of New York.” October 17th the 
plaintiff gave personal notice of the loss to Samuel E. Clark, defend- 
ant’s local agent, who effected the insurance, and requested him to 
inform the defendant of the fire, which he agreed to do, and imme- 
diately did. On the 21st of that month, Addice E. Dewey, defend- 
ant’s general agent and adjuster, called on the plaintiff, pursuant 
to the notice, and had:an interview about settling the loss. The 
plaintiff testified, and in this he was not disputed, that the liability 
of the defendant was not denied; the only controversy being over 
the value of the property destroyed, which it was agreed should be 
appraised pursuant to the following provision in the policy:— 

In the event of disagreement as to the amount of loss, the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the two so chosen shall 
first select a competent and disinterested umpire. The appraisers together 
shall then estimate and appraise the loss, stating separately sound value and 
damage, and, failing to agree, shall submit their differences to the umpire; 
and the award in writing of any two shall determine the amount of such loss. 
The parties thereto shall pay the appraiser, respectively, selected by them, 
and shall bear equally the expenses of the appraisal and umpire. 

The plaintiff and the defendant, by its general agent and ad- 
juster, on that day entered into a written contract, of which the 
following are the material parts:— 


* Decision rendered, January 20, 1892. 
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It is hereby agreed, by Emory J. Bishop, of West Barre, of the first part, 
and the Agricultural Insurance Company of Watertown, New York, of the 
second part, that David I. Langworthy, together with Charles H. Headley, 
(with a third person, to be appointed by them before the appraisal, who shall 
umpire on matters of difference only) shall appraise and estimate, at the 
actual cash value, the damage by fire on the 15th day of October, 1887, to the 
property belonging to said Emory Bishop, as specified herein; which ap- 
praisement or estimate by them, or any two of them, in writing, as to the 
amount of such loss or damage, shall be binding on both parties; it being 
understood that this appointment is without reference to any other question 
or matter of difference within the terms and conditions of the insurance, and 
is of binding effect only as far as regards the actual cash value of or damage 
to such property; * * * returning said damage in the form of a detailed 
statement and in accordance with this agreement. 

The plaintiff selected Charles H. Headley, and the defendant 
David I. Langworthy, for appraisers. November 4th, Langworthy 
called on Headley at Medina, a village ten miles from the plaiutifi’s 
residence, for the purpose of first selecting an umpire, and then 
going to the scene of the fire, and appraising the value of the prop- 
erty destroyed. Headley, being on that day engaged in a lawsuit, 
declined to proceed with the business, but agreed that he would 
on some day thereafter. Langworthy and defendant’s local agent 
then called on the plaintiff at his home, and made some investiga- 
tion into the value of the property destroyed. Nothing further was 
done until November 28th, when Headley wrote Langworthy, de- 
clining to act as an appraiser, and thereupon the latter wrote that 
fact to the plaintiff, and requested the selection of another. De- 
cember 22d the plaintiff telegraphed Langworthy that he had 
secured another appraiser, and asked when he would make the 
appraisal. Thereupon Langworthy appointed December 30th, 
pursuant to which he met the plaintiff at Medina, and Alderson 
Nixon was selected in the place of Headley, and his name inserted 
in the written agreement. Nixon and Langworthy separated on 
that day without agreeing upon an umpire. Nothing further was 
done in the matter until January 24, 1888, when Langworthy in- 
quired of Nixon by letter why he had not heard from him, and 
suggested that the matter should be closed up. February 6, 1888, 
proofs of loss sufficient in form and substance were served on the 
defendant, but were rejected on the sole ground that they were 
not served within sixty days after the fire. February 23d, Lang- 
worthy again wrote Nixon, suggesting that the appraisal should be 
closed, but, hearing nothing, again wrote, on March 12th, insisting 
on the same thing. April 4th, Langworthy met Nixon at Medina, 
and suggested different persons to act as umpire. On that day 
Nixon informed Langworthy that he had been directed by the 





1892.] Bishop vs. Agricultural Ins. Co. 347 


plaintiff not to correspond with him, and that he should have noth- 
ing further to do with making an appraisal. April 13, 1888, this 
action was begun, which resulted in a verdict and judgment for 
the plaintiff, which was affirmed by the general term. 


A. H. Sawyer, for Appellant. 
S. E. Firzms, for Respondent. 


Fottert, C. J., (after stating the facts as above.) 

But three of the many issues raised by the pleadings were con- 
tested at circuit: (1) Did the defendant unreasonably and in bad 
faith refuse to agree on an impartial person to act as umpire? (2) 
Is the defendant estopped by its conduct from asserting as a de- 
fense the fact that plaintiff failed to serve proofs of loss within sixty 
days? (3) The value of the property destroyed. 

The only questions argued in this court arise on the first and 
second of these issues, and are presented by the motion for a non- 
suit made at the close of the plaintiff's evidence, renewed at the 
close of the evidence, by a motion to direct a verdict for the defend- 
ant, and by the exceptions to the charge and refusals to charge. 
The original agreement naming the appraisers was drafted by the 
general agent of the defendant, was signed by him in behalf of the 
company and by the plaintiff on the 21st of October, 1887, and was 
delivered to the defendant’s agent, and taken away by bim, Decem- 
ber 30th. Langworthy produced the appraisal contract at Medina, 
erased Headley’s name and inserted Nixon’s in its place. On this 
occasion Langworthy named three persons, any one of whom he 
would accept as umpire, all of whom were unknown to the plaintiff 
and Nixon, and they were unwilling to accept of either. Nixon 
selected several persons whom he was willing to accept, but the 
two appraisers separated without agreeing upon an umpire, and 
they never reached an agreement. Langworthy would not accept 
of any person selected by Nixon, and Nixon would not of either of 
the three suggested by Langworthy. On the trial, considerable 
evidence was given tending to show that the persons selected by 
Langworthy had been frequently employed by insurers as ap- 
praisers and umpires, and it was insisted that the defendant, 
througk its appraiser, Langworthy, refused to agree upon “a dis- 
interested umpire.” If this was true, the fact that an appraisal had 
not been made was not a defense to the action: Uhrig vs. Insur- 
ance Co., 101 N. Y., 362. This question of fact was submitted to 
the jury under conservative instructions, and was found for the 
plaintiff. It cannot be said that there is no evidence in the record 
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which tends to sustain this branch of the verdict. There was no 
error in the refusal of the court to charge, in substance, that the 
defendant was not bound by whatever Langworthy did or failed to 
do in respect to the selection of an umpire. Langworthy was the 
nominee of the defendant, and he owed a duty to select an umpire, 
and, if he improperly neglected this duty, the consequences cannot 
be charged to the plaintiff. Under the evidence, the court was not 
required to charge that Langworthy did not represent the defendant 
in the conduct of the appraisal. 

Among other provisions contained in the policy is a clause that 
the assured shall furnish proofs of loss to the insurer within sixty 
days after the fire, as is provided in lines 67 to 80, inclusive, in the 
“Standard Fire Insurance Policy of the State of New York.” It is 
also prescribed by the “Standard Policy:’ ‘This company shall 
not be held to have waived any provision or condition of this policy, 
or any forfeiture thereof, by any requirement, act, or proceeding on 
its part relating to the appraisal or to any examination herein pro- 
vided for; and the loss shall not become payable until sixty days 
after the notice, ascertainment, estimate, and satisfactory proof of 
the loss herein required have been received by this company, in- 
cluding an award by appraisers, when appraisal has been required.” 
And it is now insisted that, the defendant not having waived in 
writing the performance of the stipulation that proofs of loss should 
be furnished 1n sixty days, no recovery can be had on the policy. 
A party to a contract containing a provision that it shall not be 
modified or changed, except by a writing signed by him, may by 
conduet estop himself from enforcing the provision against a party 
who has acted in reliance upon the contract; and so the acts of an 
agent who possesses the power of the principal, or who has been 
held out by the principal to possess his power, in respect to the 
provision alleged to have been altered or changed, may also estop 
his principal: Messelback vs. Norman, 122 N. Y., 578; Underwood 
vs. Insurance Co., 57 N. Y., 500. December 30, 1887, more than 
seventy days after the fire, the parties entered into a contract in 
writing to submit the question of the amount of the loss to ap- 
praisement, which was a waiver of the provision in the policy that 
proofs of loss must be furnished within sixty days. The evidence 
warrants the inference that this contract to submit the amount of 
loss to appraisers was continually in the hands of defendant from 
the date, October 21st, when first executed, until the time of the 
trial, and that the negotiations were not unknown to it. 

In addition, the plaintiff and his wife testified, without objection, 
that, when the general agent and appraiser of the defendant called 
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to settle the loss and executed the appraisal agreement, he said 
that: proofs of loss need not be furnished, as the damages would be 
soon appraised and settled. This was denied by the general agent. 
The plaintiff also testified, without objection, that defendant's local 
agent who issued the policy also told him after the fire that it 
would be unnecessary to furnish proofs of loss. This the local 
agent denied, but these issues were submitted to the jury, and 
found for the plaintiff. Under such circumstances, the question 
whether the defendant had waived the presentation of proofs of 
loss was properly submitted to the jury as a question of fact. It 
may be remarked, in passing, that no defense on the merits was 
presented to the jury, the payment of the policy being resisted 
solely on the grounds that an appraisement had not been had, and 
formal proofs of loss had not been served within the time limited 
by the policy. The judgment should be affirmed, with costs. 
All concur. 


SUPREME COURT OF WISCONSIN. 


HOTCHKISS 
vs. 
PHENIX INS. CO., oF BROOKLYN.* 


The policy stipulated that it should be void if the house became vacant, and 
that no agent could vary its terms by parol. The tenant vacated, and 
the agent verbally informed the insured that the policy would be good 
for thirty days, and agreed to so carry it, and also that it would be con- 
sidered as occupied while the tenant's goods remained. 


Held, That the statements of the agent were not a parol waiver, but a con- 
struction of the term vacant, which bound the insurer, where the house 
was insured as to be occupied by a tenant, and the company was foreign. 


The defendant company issued its policy of insurance, dated 
March 21, 1888, whereby it insured the plaintiff for three years 
against loss or damage by fire in the sum of $600, on a dwelling- 
house in Omro, and $400 on household furniture, etc., therein. 
The house was occupied by a tenant, except a room therein in which 
the plaintiff kept the insured personal property. These facts were 
known to the agent of the company who issued the policy. About 
November 1, 1888, the tenant moved out of the house, and the 
same thereby became unoccupied, except that the insured personal 
property remained therein, and the plaintiff visited the house two 
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or three times a week until November 23, 1888, when all the insured 
property, which was of greater value than the insurance thereon, 
was destroyed by fire. Due proofs of loss were furnished the com- 
pany as required by the policy. The company refused to pay the 
loss, claiming it was relieved from liability therefor by a condition 
in the policy to the effect that if, during the term of the insurance, 
the insured premises should? become vacant or unoccupied, the 
policy should be of no force or effect during the time the premises 
shoull continue vacantgor unoccupied. This action was brought on 
the policy to recover the amount of the insurance. The plaintiff 
recovered, and the company appeals from a judgment against it for 
the amount of the insurance. The testimony and rulings of the 
court on the trial are sufficiently stated in the opinion. 


Cartes W. Ferxker, fur Appellant. 
Bouck & Hixon, for Respondent. 


Lyon, J. (after stating the facts as above.) 

The testimony tends to show that, immediately after the tenant 
vacated the insured house, the plaintiff went to see the agent of the 
defendant company at Omro, where the insured property was 
situated, informed him that the tenant had so removed, and asked 
him if ber insurance was good, or, if it needed any change, what 
she should do, and that the agent replied that her insurance was 
good just as it was, and agreed to carry it in that way for thirty 
days. Also, the question having been suggested to the agent 
whether the house would be considered occupied while the plaint- 
iff’s goods remained in it, he said it would, and there was no need 
of a vacancy permit to save the insurance while it was occupied in 
that way. This conversation occurred with the agent who issued 
the policy, and less than thirty days before the insured property 
was burned. The above testimony was controverted by - other 
testimony on behalf of the defendant. The court instructed the jury 
that, if they found the defendant’s agent did tell the plaintiff, in 
substatice, that the policy would hold good for thirty days, although 
the premises were vacant, the plaintiff was entitled to recover. By 
finding for the plaintiff, the jury necessarily found the existence of 
the above facts.. As a matter of course, it was competent for the 
jury to give credit to the testimony on the part of the plaintiff as 
to what occurred between her and the agent, and to reject the testi- 
mony on behalf of the defendant giving a different version of what 
the agent said on the occasion. 

There is no claim here that the agent waived any condition of the 
policy, but only that he construed certain words contained in it in 
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acertain way. The term “vacant or unoccupied” has no definite 
signification, applicable alike to all cases. If it had, the plaintiff 
would be bound by such signification. Under certain circum- 
stances, premises may be vacant or unoccupied, when under 
other circumstances premises in like situation may not be so, within 
the meaning of that term in insurance policies. Thus, if one 
insures his dwelling-house, described in the policy as occupied by 
himself as his residence, and moves out of it, leaving no person in 
the occupation thereof, it thereby becomes vacant or unoccupied. 
But if he insure it as a tenement-house, or as occupied by a tenant, 
it may fairly be presumed, nothing appearing to the contrary, that 
the parties to the contract of insurance contemplated that the tenant 
was liable to leave the premises, and that more or less time might 
elapse before the owner could procure another tenant to occupy 
them, and hence that the parties did not understand that the house 
should be considered vacant, and the policy forfeited or suspended, 
according to its terms, immediately upon the tenant’s leaving it. 
This distinction is made in some of the cases—in Lockwood vs. 
Assurance Co., 47 Conn., 553, 561; Whitney vs. Insurance Co., 9 
Hun., 39; 1 Wood, Ins., § 91, pp. 208-210, and cases cited. 

In this case, the insured house was “to be occupied by the 
assured or tenant as a dwelling.” It was, in fact, occupied by a 
tenant when the -policy was issued, of which the company had 
notice. It being doubtful what the term “vacant or unoccupied ” 
means in such a case, and the policy in suit failing to define it, the 
plaintiff had the right to know whether the insurance company 
regarded her house as vacant or unoccupied immediately upon her 
tenant’s leaving it, to the end that, if the company did so regard 
it, she might take the necessary steps to keep good the insurance. 
This being a foreign insurance company, and presumably having 
no general officer in this state, there was no one but the agent of 
the company at Omro to whom she could conveniently and directly 
apply for the desired information. She promptly applied to him, 
and he assured her, as the jury must have found, that, notwith- 
standing the removal of the tenant, her policy, just as it was, would 
remain valid for thirty days. That is to say, he assured her, in 
substance and legal effect, that the removal of the tenant did not 
render the premises “ vacant or unoccupied,” within the meaning of 
that term in the policy as understood by the company. We think 
she applied to the right person for the desired information, and 
that the company is bound by the construction which, in its behalf, 
the agent put upon the policy. 
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The policy contained astipulation that the agent of the company 
had no authority to change any of its conditions or restrictions by 
parol. But it is obvious that this stipulation is not involved in the 
determination of this case, for the agent did not assume to change 
any such condition or restriction. The judgment of the circuit 
court must be affirmed. 


SUPREME COURT OF OREGON. 


DODD 
v8. 
HOME MUT. INS. CO.* 


There was evidence of a verbal agreement to renew a subsisting policy, and 
an endorsement on the policy by the agent that it was in force from the 
date of its expiration was procured. There was also some contradictory 
evidence. 


Held, That the facts would not sustain a suit in equity for a specific per- 
formance and issue of a new policy. The agreement at most was fora 
renewal and not a new policy. 


Dotpx, Bettinger, Mattory & Smon, for Appellant. 
Cox, Treat & Minor, for Respondent. 
Srranay, C. J. 

After alleging that the plaintiff is doing business under the name 
of Charles H. Dodd & Co., and the defendant 1s a corporation, the 
complaint proceeds: ‘That on the 28th day of May, 1889, the 
defendant issued to the plaintiff its policy of insurance numbered 
305,900, wherein and whereby it did insure the plaintiff against all 
direct loss or damage by fire to the amount of $1,000 upon his 
stock of merchandise, consisting principally of agricultural and 
other machinery, implements, vehicles, engines and boilers, thresh- 
ers, horse-powers, headers, hay presses, wind-mills, farm and spring 
wagons, buggies and carriages, attachments and extra parts to the 
above, belting, hardware, and machine supplies of all kinds, all 
while contained in the frame building known as ‘ Chas. H. Dodd & 
Co.’s Warehouse,’ on the west side of Main Street, east of Grand 
Street, Pullman, Washington Territory, now the state of Washing- 
ton. That said policy by its terms expired on May 28, 1890, at 
noon, and, before the expiration of the same, defendant agreed 
with plaintiff to renew said policy for the period of one year, to- 
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wit, from noon on the 28th day of May, 1890, to the 28th day of 
May, 1891, at noon, and to insure plaintiff against all direct loss or 
damage by fire for the term of one year from the 28th day of May, 
1890, at noon, to the 28th day of May, 1891, at noon, to an amount 
not exceeding $1,000 on plaintiff’s stock of merchandise, consisting 
principally of agricultural and other machinery, implements, 
vehicles, engines and boilers, threshers, horse-powers, headers, hay 
presses, wind-mills, farm and spring wagons, buggies and carriages, 
attachments and extra parts to the above, belting, hardware, and 
machine supplies of all kinds, all while contained in the frame 
building known as ‘Chas. H. Dodd & Co.’s Warehouse,’ on west 
side of Main Street, east of Grand Street, Pullman, Washington 
Territory, now state of Washington, and to execute and deliver to 
plaintiff a policy of insurance thereon, in the usual form of policies 
issued by them, for the sum of $1,000, for the term’ of one year, 
aforesaid; and the plaintiff agreed to pay the defendant therefor 
the sum of $48.75 as premium, and to pay such premium on 
demand. That it was then agreed between plaintiff and defendant 
that said insurance should be binding on the defendant for the 


‘term of one year, commencing at noon on the 28th day of May, 


1890, and ending on the 28th day of May, 1891, and the defendant 
thereupon agreed with plaintiff to execute and deliver to him, 
within a reasonable time, a policy of insurance upon said property, 
in the usual form of policies issued by said company, insuring said 
stock of goods in the sum of $1,000 against loss or damage by fire, 
and that, plaintiff should pay as a premium therefor the sum of 
$48.75, and pay the same on demand. That the defendant, by a 
policy of insurance in the usual form of policies issued by said com- 
pany, among other things, did promise and agree with plaintiff to 
pay to plaintiff such loss and damage as he might sustain should 
the said property be destroyed or damaged by fire during said 
time, commencing May 28, 1890, and ending May 28, 1891, not ex- 
ceeding $1,000. That the property was destroyed by fire July 3, 
1890. That plaintiff has been ready and willing at all times since 
said agreement was made, and still is ready and willing, to pay to 
defendant the said sum of $48.75, the premium agreed upon, when- 
ever demand should be made for the same, and did on July 19, 
1890, duly tender and offer to pay said sum to the defendant, and 
demanded of the defendant that it issue a policy of insurance as 
agreed upon; but the defendant refused to accept or receive said 
sum of money so tendered, or to issue said policy of insurance as 
it promised, and still does refuse to accept or receive said premium 


and to issue said policy of insurance, and plaintiff brings said sum 
VoL. XXI.—23. 
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of $48.75, the premium agreed on for such assurance, into court, 
and tenders the same to defendant. The plaintiff has fulfilled all 
the conditions and agreements contained in the usual form of 
policies issued by defendant, and on July 19, 1890, and before the 
commencement of this action, and within the time required by 
such policy, made proof of his loss, and demanded payment of said 
sum of $1,000; but defendant has refused and still does refuse to 
adjust said loss, and refused and still does refuse to pay said sum 
or any part thereof. That plaintiff has no plain, speedy, or adequate 
remedy in a court of law,” etc. ‘“ Wherefore, plaintiff prays that 
a specific performance of the agreement to insure plaintiff against 
loss or damage by fire to his property hereinbefore described be 
decreed; that defendant be compelled to issue to the plaintiff a 
policy of insurance on his said property, in the usual form of poli- 
cies issued by it, in the sum of $1,000, for the term beginning May 
28, 1890, and ending May 28, 1891; that defendant be compelled to 
adjust plaintiff's loss and damage by said fire; and that plaintiff 
have judgment against the defendant for $1,000; and for such other 
relief as to a court of equity may seem meet in the premises,” etc. 
The defendant demurred to the complaint on the grounds—First, 
that the complaint does not state facts sufficient to constitute a 
cause of suit; and, second, that the plaintiff has a complete and ade- 
quate remedy at law upon the matters in said complaint alleged— 
which demurrer was argued and taken under advisement by the court, 
but the record fails to showthat any disposition was made of the 
same. The defendant’s answer admits the issuance of the policy which 
expired on the 28th day of May, 1889, but each of the other alle- 
gations of the complaint is denied. Upon the trial the court below 
found the facts in accordance with the plaintiff’s allegations, and 
rendered the decree prayed for in the complaint, from which this 
appeal was taken. 

There was some disagreement between counsel at the argument 
as to what the complaint contained; but, that there should be no 
mistake on that point, the statement is made from the record, and 
not from counsel’s brief. This is a suit in equity to enforce « parol 
agreement alleged to have been made between the plaintiff and the 
defendant for the delivery of a policy of insurance on the plaint- 
iff’s stock of merchandise situated at Pullman, Wash., for $1,000, 
and to ascertain plaintiff’s loss thereunder, and for a decree for 
$1,000. There are other allegations in the complaint, but its nature 
and object must determine its character. To obtain the specific 
performance of the alleged agreement is the only foundation for 
the interposition of equity, and it, therefore, becomes necessary to 
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examine whether or not the plaintiff has sustained his allegations 
on that subject by a preponderance of the evidence. 

The piaintiff and his book-keeper are the only witnesses offered 
whose evidence is relied upon. The plaintiff testified, in sub- 
stance, that Arthur Wilson was defendant’s managing agent in 
Portland, and that he always came in before the insurance policies 
expired, and asked if they were to be renewed, and that plaintiff 
always renewed-—never denied him at any time that witness could 
remember. “ Remember a policy which had expired May 28th, 
for $1,000, on the stock at Pullman. Mr. Wilson came io the store 
in the regular way, and asked for a renewal of the insurance that 
the Home Mutual Company had with us, alleging at the same time 
that they had lost a small policy on us at Spokane, and we certainly 
ought not to go back, and asked that we renew the policy. We 
renewed the policy at once, and told him to renew all our insur- 
ance.” He further testified, in effect, that he placed no insurance 
at Pullman through any other person except Mr. Wilson; that 
there had been no change in the rates, and the terms were for one 
year; that the Pullman policy was precisely the same kind of a one 
as the Walla Walla, and for three years the policy of the company 
has always been ordered in that way; that he had been in business 
twenty-five years, and had never given a written application; that 
the premium was payable sixty days after the insurance, and he 
had always been ready to pay it. Witness continued: “July 3d I 
issued the order to the book-keeper to go through the insurance. 
We were very busy on other matters, and July 4th was next day 
after. We look up all insurance about that time, and go through 
the policies. We also received a telegram about half past three, 
July 3d. I was up-stairs, in the type-writer office, dictating; and 
the chief book-keeper brought up a telegram, also brought up the 
policies on the Pullman property, and brought the notice of the 
renewal that had been made in the Mutual, but did not remember 
the policy. I told him to see Arthur Wilson, as we only knew 
Arthur Wilson in this matter, and to tell him the policy had not 
been issued. He went to the office, and returned, and said Arthur 
Wilson was not there. I replied: ‘ We know nobody in this matter 
but Arthur Wilson. You find Arthur Wilson, and bring back this 
policy indorsed by Arthur Wilson.’ The renewal was made on the 
28th of May. He brought it back exactly as ordered.” He further 
testified that the renewal was for the same amount, on the same 
subject-matter, at the same rate of premium, which amount was 
payable on the 28th of July. On his cross-examination he says he 
did not advise the book-keeper to tel] Arthur Wilson that the 
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property had been destroyed by fire; that the former policy on the 
Pullman property was not issued through the company’s agency at 
that place; that he kept an insurance book, but did not know 
whether it showed Downing’s name opposite that policy or not, but 
did not think it did. Mr. H C. Johnson, the plaintiff’s book- 
keeper, also testified, in substance: “It is a part of my business to 
look after the insurance.” Knows Arthur Wilson, secretary of the 
Home Mutual Insurance Company. ‘“ Remember Arthur Wilson’s 
being in the store two or three times, soliciting a renewal of insur- 
ance which he had. I heard him ask Mr. Dodd for a renewal of 
insurance, and Mr. Dodd told him he could renew it. I can trace 
back the record of insurance with the Home Mutual for three 
years. The business was done with Mr. Wilson. I recollect the 
policy for $1,000 expiring May 28, 1890. I understood it was one 
of the policies to be renewed. I was looking over the policies in 
June—the general practice—when I found we were short two 
policies—one in Laidlaw’s company and one in the Home Mutual 
Company; and I started out to look it up, and see why it had not 
been brought here. I went to Laidlaw’s office. For some reason, 
did not go to Wilson’s. That slipped my mind. The next time 
that policy came into my mind, or the fact of its not being renewed, 
was on the afternoon of July 3d. We had a telegram that there 
had been a tire at Pullman, and I started to look up all insurance, 
and found we were short this policy, and called Mr. Dodd’s atten- 
tion to it, and he told me to go and ask the company if they would 
cover that thousand dollars. I went to the office of the company, 
and did not see Mr. Wilson there. Saw another gentleman, I took 
to be Mr. Bush. He seemed to be in authority, and instructed the 
book-keeper to make the policy. I had two policies with me, and 
asked him if those policies—in conversation—if they were covered 
in the policy. I had the Walla Walla policy. He asked me if I 
could not find the policy. I told him ‘No,’ not for Pullman. He 
said, ‘ All right, you are covered,’ and instructed the clerk, ‘ You 
are covered.’ (Witness here recognizes the indorsement then made 
by the clerk on the policy.) He wrote on the policy, ‘Covered, 
and signed his surname, ‘ Moffit.” I brought the policy back, and 
told Mr. Dodd. He said he knew Mr. Wilson better than anybody 
else in the matter, and told me to find Mr. Wilson, if I could, and 
ask him if our policy was covered, and get the endorsement. I 
looked in the directory, and found where Mr. Wilson boarded, and 
went to his boarding-house about 6 o’clock, and imquired for him, 
and they said, ‘Go to his room,’ and I showed him the policy. 
When told we had no new policy in place of that, he said he didn't 
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know how that occurred. I asked him if we were covered, and he 
said we were covered. I asked him to mark it on the policy, and 
he did so. This is what Wilson wrote on the policy: ‘It is under- 
stood this policy is in force from May 28, 1890, for one year. 
Arthur Wilson.’ Mr. Wilson had no objections to writing this on 
the policy. He seemed anxious to say the policy was in force, and 
would make it in force, as far as he could.” On his cross-examina- 
tion this witness testified, among other things, in effect: “I did not 
say anything to the gentleman in the office about the fire. I kept 
that a secret from them, and went back to Mr. Dodd, who said he 
knew Count Wilson, and knew his authority, and wanted me to go 
and get the indorsement of Count Wilson. I did not mention to 
Mr. Wilson about the fire when I sawhim at hisroom. Mr. Wilson 
testified that he was secretary of the defendant company in the 
month of May, 1890. The defendant called Mr. Moffit and Arthur 
Wilson, who contradicted much of what was testified to by the 
plaintiff and Johnson, except as to the calls made at the office and 
at Mr. Wilson’s private room by Mr. Johnson, and as to these their 
version is not at all favorable to the plaintiff. 

The evidence offered on the part of the plaintiff tends, to a 
limited extent, to prove that there was a verbal agreement between 
the plaintiff and the defendant for the renewal of policy 305,900, 
for $1,000, on the plaintiff’s stock of merchandise at Pullman, 
which was to expire by its terms on the 28th of May, 1890, and not 
for a new policy to be issued on that property; also, that the policy 
was renewed by the indorsements. The renewal of a policy is 
quite another and distinct thing from the issuance of a new policy. 
Says Wood on Fire Insurance (Section 139): “When a policy of 
insurance is renewed, the renewal stands upon the same ground as 
the original policy, and subject to the same defenses. Not only is 
the policy, but all the elements upon which it was predicated are, 
continued in force, and it is treated as having been upon the same 
grounds, representations, and considerations that dictated the 
issue of the policy; and, if any change is agreed upon or intended, 
it must be expressed in the renewal or it cannot be relied upon 
without a reformation of the receipt, as a renewal receipt is a con- 
tract and receipt, and is only open to parol proof except so far as 
it fills the office of a receipt.” And in the same section the author 
continues: “A policy of insurance may be continued in force by a 
subsequent contract made before, at the time of, or after the policy 
had expired. Such a continuance in force of a policy differs from 
a new contract of insurance, as by it the original contract is kept 
up, and in case of loss the original policy is the basis of action in 
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connection with the contract of renewal or continuance.” All that 
Johnson did under plaintiff’s directions in calling at the defendant’s 
office, and upon his secretary at his private rooms, was to obtain 
some recognition or acknowledgment that the old policy was con- 
tinued in force, and not a recognition of a previous or present 
agreement to issue a new policy. In that view of this record, and 
the evidence in support of the plaintiff’s allegations, the plaintiff 
has wholly failed to satisfy us by a preponderance of the evidence 
that the defendant undertook or promised to issue and deliver a 
policy on the Pullman property; and, this alleged agreement being 
the sole ground of the plaintift’s equity, the suit must fail in its 
main purpose for that reason. 

But the plaintiff contends that, having proceeded thus far with 
this inquiry, and having reached a conclusion adverse to him on the 
equitable aspects of this case, we ought to retain the case, and de- 
termine the questions of fact upon which the defendant’s legal 
liability may be supposed to depend. There is a numerous class of 
cases where, if equity takes jurisdiction for one purpose, it will 
retain the cause for all purposes, and administer complete relief; 
but, having found against the plaintiff’s equity, that rule has no 
application. If we had found that the defendant agreed to issue 
the policy, and had refused, we might have decreed specific per- 
formance; and then we could, as incident to the equitable relief to 
which the plaintiff would have been entitled, have ascertained the 
amount of plaintiff’s loss, and decreed that defendant pay the 
same: Insurance Co. vs. Ryland, 69 Md., 437. But, where the 
equity entirely fails, we think it better to dismiss the suit, and 
leave the party to pursue such legal remedy as he may be advised. 
We do not determine whether there was a renewal or not, nor the 
effect of the indorsements on the old policy. These are all ques- 
tions of fact, which belong properly to the legal forum, and we can- 
not voluntarily assume to decide them. Besides, the machinery of 
a court of law is better adapted to their determination than that 
of a court of equity. It follows that the decree appealed from 
must be reversed, and the suit dismissed, without prejudice as to 
any legal rights that may be involved in the record. 





Dodd vs. Home Mut. Ins. Co. 


SUPREME COURT OF OREGON. 


v8. 
HOME MUT._INS. CO.* 


When the plaintiff sought to secure an endorsement of renewal on the day of 
expiration, concealing the fact of a loss occurring on that day, even 
though with no fraudulent intent, a court of equity will not enforce the 
contract and compel the delivery of a new policy. 


On Rehearing. 


Srrawan, C. J. 

Counsel for the respondent have presented a petition for a re- 
hearing, mainly on the ground that the court mistook the term 
“renewal,” used so frequently in the evidence, and that we should 
have held that the parties meant by the use of that term the issuance 
of a new policy, and not the continuing of the old policy in force. 
It is true that in some parts of the plaintiff's evidence something 
was said about a new policy; but the great body of the evidence 
refers entirely toa renewal. In addition to this, the sending of the 
book-keeper to the office of the defendant company, and to the 
private residence of the secretary of the company, with the old 
policy, with directions to procure the endorsements on the policy 
showing the renewal, we think indicate what was the plaintiff's in- 
tention and understanding too clearly and conclusively to admit of 
any controversy. This much may be said, conceding the plaintiff's 
entire sincerity in the transaction; but if we are compelled to rely 
upon that transaction, or any part of it, as a basis for equitable re- 
lief, the same cannot receive the approval of the court. The plaint- 
iff, through his book-keeper, sought to secure a renewal of the old 
policy, or evidence on that subject, by concealing the material fact, 
then within his knowledge, that the property at Pullman had been 
destroyed by fire on that day, and it was because of that knowledge 
that he would tolerate no delay. Arthur Wilson must be found, 
and the indorsement must be procured, before the company could 
probably learn of the fire. Was there any reason for this conceal- 
ment and silence, vther than an intent thereby to overreach the 
defendant? In such case the plaintiff may be exonerated of all 
fraudulent intent, and in this class of cases the resnlt would be the 


Galliaindihastnainstenpicecisdtabdsccenicsecs cess 
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same. The suppression of a material fact, or the failure to com- 
municate a material fact, without any purpose of deceiving or mis- 
leading the other party, and even without having himself any 
knowledge of the fact, while not affecting the validity of the agree- 
ment at law, and not being sufficient ground for its cancellation in 
equity, because not fraudulent, may still render the agreement so 
unfair, unequal, or hard that a court of equity, in accordance with 
its settled principles in administering the remedy of specific per- 
formance, will refuse to enforce the contract against the party who 
was misled: 2 Pom. Eq. Jur., $905. We have carefully re-examined 
the grounds upon which the opinion in this case proceeded, as 
weil as the evidence; and we are entirely satisfied, in whatever 
light the same may be viewed, the plaintiff is not entitled to the 
relief which he seeks. The petition for a rehearing must, therefore, 
be denied. 


SUPREME COURT OF MINNESOTA. 


GOLDEN et AL. 
vs. 


NORTHERN ASSURANCE CO., or Lonpon.* 


An insurance broker or soliciting agent, whose business is merely to solicit 
insurance, present applications therefor to the agents of the insurance 
company, and, if accepted, to receive the policies, deliver them to the in- 
sured, collect the premiums, and pay them over to the agents of the com- 
pany who pay him a commission, has no authority in behalf of the com- 
pany to consent to procuring other insurance on the property, or to waive 
the conditions of the policy in that regard. 

Where the policy provides that the policy, unless otherwise provided by 
agreement indorsed thereon, shall be void if the insured shall thereafter 
procure any other insurance on the property, mere notice or knowledge 
on part of the insurance company that the insured has subsequently 
placed other insurance on it, or intends to do so, is not of itself a waiver 
or consent on part of the company, at least where the notice is not com- 
municated in a manner implying a request for permission to do so, or 80 
as to require the company to act upon it by either consenting or refusing 
to consent. 


Wittricn & Lampert, for Appellants. 
Morris & Witutams, for Respondent. 
Mrrcaett, J. 
Accepting as true everything which the evidence tended to prove 
favorable to the plaintiffs, the facts in this case were as follows: 


ee 
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Prince & Shandrew were the general agents in St. Paul of the de- 
fendant as well as of several other insurance companies. One Jules 
Jacobson was an insurance broker who solicited insurance and took 
the applications of persons desiring insurance to the agents of the 
company in which it was desired to place it, and, if the application 
was accepted, obtained the policy, delivered it to the insured, col- 
lected the premium, and paid it over to the company’s agents, who 
would pay him a commission on whatever business he brought to 
them. He had done business in this manner through and with 
Prince & Shandrew. The plaintiffs held a $1,000 policy on their 
stock of merchandise in the defendant company, which they had 
thus procured through the brokerage of Jacobson. Subsequently 
one of the plaintiffs handed this policy to Jacobson, and requested 
him to have it canceled, and to obtain a new policy for $500; and, 
in answer to Jacobson’s inquiry what was the matter, replied that 
his partner wanted to get $500 insurance in another company in 
which they had been previously insured, and where they could get 
it chedper. Jacobson thereupon took the policy to Prince & Shan- 
drew, and had them cancel it, and issue a new policy (the one in 
suit) for $500, which he delivered to plaintiffs, ¢ollected the addi- 
tional premium, and paid it over to Prince & Shandrew. This pol- 
icy contained the following provision:— 

This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether valid or not, on property 
covered, in whole or in part, by this policy. No officer, agent, or other rep- 
resentative of this company shall have power to waive any provision of this 
policy, except such as by the terms of this policy may be the subject of agree- 
ment indorsed hereon or added thereto; and as to such provisions and con- 
ditions no officer, agent, or representative shall have such power, or be 
deemed or held to have waived such conditions or provisions, unless such 
waiver, if any, shall be written upon or attached hereto, nor shall any privi- 
lege or permission affecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached. In any matter relat- 


ing to this insurance, no person, unless duly authorized in writing, shall be 
deemed the agent of this company. 


About three weeks after the issuing of this policy, the plaintiffs 
placed an additional insurance for $500 on the same property in 
another company. No agreement or consent on part of defendant 
to this additional insurance was indorsed on the policy in suit, nor 
is it claimed that Prince & Shandrew or any other agent of the de- 
fendant (unless Jacobson was such) ever consented to or knew of 
such additional insurance until after the loss. Some time after- 
wards Jacobson inquired of one of the plaintiffs “if they had ob- 
tained another policy, and, if so, whether they had got it cheaper 
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to which the plaintiff replied that they had, but at the same price.” 
The circumstances under which this conversation took place are not 
further disclosed by the evidence, but, so far as appears, it was a 
casual conversation, in which Jacobson’s inquiry as to the addi- 
tional insurance was suggested by mere curiosity to know whether 
other insurance had been obtained at a lower rate than he had 
placed it. Two or three months later the property covered by the 
policy was partially destroyed by fire, and to an action on the pol- 
icy the defendant interposed the defense that it was rendered void 
by a breach of the condition as to other insurance. The court di- 
rected a verdict for the defendant, and this is assigned as error. 
The court was right. Jacobson had no authority either to consent 
to additional insurance or to waive any of the conditions of the 
policy. If, under the evidence, he was agent of the defendant for 
any purpose, it was, at most, only to deliver the policy and cellect 
the premium. The defendant had done nothing to clothe him with 
even apparent authority to do anything else in its behalf. The 
policy itself bore the signatures of Prince & Shandrew, and not 
that of Jacobson, as agents. It also, in the provisions above quoted, 
gave the plaintiffs express notice of what should be deemed evi- 
dence of authority to an agent, and of the limitations of that au- 
thority, and of the only manner in which consent to other insur- 
ance should be given; and, when the policy was received, it showed 
for itself that no such consent was indorsed in the manner con- 
tracted for. What has been said as to what passed between plaint- 
iffs and Jacobson at and before the issuing of the policy in suit is 
equally applicable to what passed between them afier the additional 
insurance was procured. Moreover, Jacobson, being merely a 
broker or solicitor, if he ever was defendant’s agent for any pur- 
pose, his powers as to this insurance ceased as soon as the policy 
was delivered to the plaintiffs. But, even if Jacobson had the au- 
thority to do so, there is nothing in the evidence from which it can 
be found, even by inference, that he ever in fact consented to ad- 
ditional insurance or waived the conditions of the policy. Under 
the terms of the policy, it is not enough that defendant may have 
had notice of plaintiffs’ intention to secure other insurance, or that 
they had secured it. There must have been a waiver or consent on 
part of the defendant upon such notice, otherwise the policy was 
ipso facto void upon the taking of other insurance. The plaintiffs 
never made any request for a policy permitting other insurance, 
nor requested defendant’s consent to other insurance. There was 
merely casual notice to Jacobson in one instance of an intention to 
obtain other insurance at some future time, and in the other case 
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that such insurance had been obtained, and in neither case was it 
communicated in a manner implying a request for permission to 
do so, or so as to require the defendant to act upon it by either 
refusing or consenting. The communications were not made for 
any such purpose as to secure defendant’s consent to other insur- 
ance, and no such consent could be even implied, under such cir- 
cumstances, from the mere silence or non-action of the company. 
The defendant was not bound to act on the matter until its consent 
was asked for: Johnson vs. Insurance Co., 41 Minn., 396; Insur- — 
ance Co. vs. Hurd, 37 Mich., 11; Robinson vs. Association, 63 Mich., 
90; Kimball vs. Insurance Co., 8 Gray, 33; Insurance Co. vs. 
Griffin, 66 Tex., 232. Order affirmed. 


SUPREME COURT OF ILLINOIS. 


TRADERS’ INS. CO. ET aL. 
vs. 


RACE.* 


An insurance policy provided that the loss, if any, should be payable to the 
mortgagee; that, as to the mortgagee, the policy should not be invali- 
dated by the act or neglect of the mortgagor; and that, if the insurance 
company paid the amount of the insurance to the mortgagee, claiming 
that, as to the mortgagor, no liability existed, it should, to the extent of 
such payment, be subrogated to the rights of the mortgagee. Held, That 
the insurance company, on payment to the mortgagee, did not become 
subrogated to his rights unless it was in fact not liable on the policy as 
against the mortgagor. 


A building insured as a dwelling-house was occupied bya tenant. On March 
15th he moved out, and the house was burned down on MayS5th. During 
the interval, the owner, who lived just across the street, was frequently in 
the house during the day with some of her family, and her servant slept 
there at night. Held, That the house was not unoccupied, within the 
meaning of a provision in the policy that the premises should not be 
allowed to become vacant or unoccupied, nor cease to be occupied as a 
dwelling-house. 


Bill by the Traders’ Insurance Company against Francis T. Race 
to foreclose a trust-deed given to Julius Rosenthal, trustee, of 
which trust-deed and the debt thereby secured the complainant 
claimed to have become the owner by subrogation. The superior 
court decreed a foreclosure, and the appellate court reversed the 
decree and dismissed the bill. This appeal is taken by the 


* Decision rendered, Jan. 18, 1892 From Northeastern Reporter. 
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complainant and the Agricultural Company, a cross-complainant. 
Affirmed. 

The other facts fully appear in the following statement by the 
court :— 

August 28, 1882, appellants, the Traders’ Insurance Company and 
the Agricultural Insurance Company, of Watertown, N. Y., issued 
their several policies of insurance on a frame dwelling and furni- 
ture therein to Sarah Hirsch, owner, running five years, in the sum 
of $2,500 each on the house and $500 on the furniture, aggregating 
$6,000 of insurance against loss or damage by fire. The policy 
issued by the Traders’ Insurance Company contained the provision: 
“Tf the above-mentioned premises shall be occupied or used so as 
to increase the risk, or become vacant or unoccupied, and so remain 
without notice to and consent of this company, in writing, or the 
risk be increased by the erection or occupation of neighboring 
buildings, and by any means whatever within the control of the 
assured, without the assent of this company indorsed thereon,” 
then the policy shall be void. The policy of the Agricultural In- 
surance Company contained a condition as follows: “TIf, at the 
time of effecting this insurance, any dwelling-house hereby insured 
shall be unoccupied as a dwelling, and not so stated in the applica- 
tion, or if, without written consent and indorsement thereon, such 
dwelling-house shall cease to be occupied as a dwelling-house, then, 
so long as such dwelling-house shall be so unoccupied, this policy 
shall be void, and of no force and effect.” July 9, 1884, Mrs. Hirsch 
sold and conveyed all the property insured, including the furniture, 
to Miss Frances T. Race, who, to secure the unpaid purchase money, 
gave her four promissory notes of that date, payable to Sarah 
Hirsch, one for $1,000, due March 1, 1885, and three for $1,333 
each, due March 1, 1886, 1887, and 1888, and each bearing interest 
at 6 per cent per annum: and to secure the payment thereof exe- 
cuted to Julius Rosenthal a deed of trust on the real estate sold, 
containing a clause authorizing the holder of all such notes to de- 
clare them due in default of payment of any one thereof, or of the 
interest thereon. At the time of such sale, and as part of the 
transaction, the policies of insurance in question were assigned to 
Frances T. Race with the consent and approval of the insurance 
companies. Before these policies were delivered to Miss Race, 
Rosenthal, trustee, sent the policies to the offices of the insurers, to 
procure consent to such assignment, and also to procure the inser- 
tion therein of the mortgage clause hereinafter mentioned. The 
direction was given by Rosenthal in the presence of appellee, Race, — 
and the policies were delivered to Rosenthal by the direction of 
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appellee, Race. The mortgage clause inserted in the policy of the 
Traders’ Insurance Company, and made part thereof, is as follows: 
. “Loss (if any) payable to Julius Rosenthal, trustee, as hereinafter 
provided; it being hereby understood and agreed that this insur- 
ance, as to the interest of the mortgagee or trustee only therein, 
shall not be invalidated by any act or neglect of the mortgagor or 
owner of the property insured, nor by the occupation of the prem- 
ises for purposes more hazardous than are permitted by the terms 
of this policy: provided that, in case the mortgagor or owner 
neglects or refuses to pay any premium due under this policy, then, 
on demand, the mortgagee or trustee shall pay the same. * * * It 
is also agreed that whenever this company shall pay the mortgagee 
or trustee any sum for loss under this policy, and shall claim that 
as to the mortgagor or owner no liability therefor existed, it shall 
at once, and to the extent of such payment, be legally subrogated 
to all the rights of the party to whom such payment shall be made, 
under any and all securities held by such party for the payment of 
said debt. But such subrogation shall be in subordination to the 
claim of said party for the balance of the debt so secured. Or said 
company may, at its option, pay the said mortgagee or trustee the 
whole debt so secured, with all the interest which may have accrued 
thereon to the date of such payment, and shall thereupon receive 
from the party to whom such payment shall be made an assign- 
ment and transfer of said debt, with all securities held by said party 
for the payment thereof. This slip, being attached to policy No. 
28,276 of the Traders’ Insurance Company, of Chicago, IIl., forms 
part of said policy: Dated July 10th, 1884. S. A. Rothermel, 
Asst. Sec.” A like clause, in effect, was inserted in the other policy. 
The dwelling-house, with part of the furniture therein, was de- 
stroyed by fire May 5, 1885. The insurance companies, claiming 
that the policies were void as to the owner, Miss Race, because the 
building had ceased to be occupied as a dwelling-house before and 
at the time of its destruction, paid to Rosenthal, trustee, the 
amount due on said notes, May 25, 1885, the amount then being 
$4,840, and they claim that by reason thereof they became entitled 
to be subrogated to the rights of the mortgagee. The trustee, on 
such payment being made, assigned and delivered the notes and 
trust-deed to the Traders’ Insurance Company, whereupon demand — 
was made for the payment of the note then past due; and, on fail- 
ure to pay the same, said company declared all of the notes due, 
and on June 20, 1885, filed this bill in the Superior Court of Cook 
County against Frances T. Race to foreclose said deed of trust. 
The Agricultural Insurance Company, July 9, 1885, interpleaded, 
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and filed its cross-bill, claiming to have joined the other insurance 
company in the payment to Rosenthal, and ciaiming the same right, 
and asking the same relief. On the 27th of July, 1885, Frances T. 
Race brought an action at law upon the policy against the Traders’ 
Insurance Company in the state courts, and against the Agricul- 
tural Insurance Company, in the Circuit Court of the United States, 
upon its policy. Upon supplemental bill filed, the prosecution of 
these suits at law were enjoined. On the hearing the superior 
court found that the policy had severally been forfeited under the 
non-occupation clause, and entered a decree in accordance with the 
prayer of the bill. On appeal, the appellate court reversed the 
decree of the superior court, and dismissed the several bills for 
want of equitable jurisdiction, and the case is brought to this court 
on appeal of the insurance companies. 


Scuuyter & Kremer and Expert H. Gary, for Appellants. 
Rosert Rea and D. 8. Prinz, for Appellee. 
Per Cortam. 

The question whether appellants were entitled to subrogation to 
the rights of the mortgagee in the notes and mortgage mentioned, 
and to foreclose the mortgage, was one of equitable cognizance. 
Their right to pursue the remedies for the foreclosure of the mort- 
gage, vested by that instrument in the mortgagee, could not be de- 
termined except in a court of equity; and that court, having juris- 
diction of the subject-matter, had the power to determine all 
incidental questions affecting the right claimed. If the contract of 
insurance was for the indemnity of the mortgagor as well as the 
mortgagee, the right of subrogation depends in this case upon the 
question whether the policies have been forfeited for the breach of 
the conditions therein. As originally issued, the policies were 
payable to Mrs. Hirsch as owner, and contained clauses of forfeit- 
ure if the building became vacant and unoccupied as a dwelling- 
house, without notice to and consent in writing by the insurance 
companies. When the property was sold, the policies were assigned 
to the purchaser with the consent of appellant companies, and a 
mortgage clause inserted to cover the interest of Mrs. Hirsch as 
mortgagee. The interest of Hirsch was $5,000, being $1,000 less 
than the face of the policies. Appellee consented to the assign- 
ment to Rosenthal, trustee, to whom the loss, if any, was to be paid. 
The effect of this change in the policies was to create a contract at 
variance with the original policies in this: that the interest of Mrs. 
Hirsch as mortgagee, whatever it might be, was insured, while the 
residue of the policies stood as indemnity against loss by appellee. 
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Under the policies, the companies, in case of loss, obligated them- 
selves to pay to the trustee, for the benefit of Mrs. Hirsch, a sum 
not exceeding the amount due under her mortgage, and the bal- 
ance to the mortgagor. The contract, as to the mortgagee, was 
freed from the forfeiture clause,—that is, from the condition pro- 
viding that the policy should be void while the property remained 
unoccupied,—which was, however, continued in force as respected 
the interest of the mortgagor. The insurance to be paid, except 
as to the interest of Mrs. Hirsch, was still liable to forfeiture undey 
this non-occupation clause. The language of the mortgage clause 
inserted, that “this insurance, as to the interest of the mortgagee 
or trustee only therein, shall not be invalidated by any act or neg- 
lect of the mortgagor or owner,” clearly indicates that the insur- 
ance was not kept in force for the mortgagee’s interest only, but 
that it was intended to keep it in force according to its original 
terms for the benefit of the owner, to whom the policies had been 
assigned with the consent of the insurance companies. The effect 
of the mortgage clause inserted was to take the mortgagee’s inter- 
est out of the clause of forfeiture for non-occupancy, etec., and 
leave the policy in force covering the interest of the mortgagor, 
subject, however, to that clause. The mortgagor had, therefore, an 
interest in the policies,—First, that her debt be paid in case of 
total loss, and she thereby relieved from liability therefor; and, 
second, to have the balance due under the policies paid to her if 
they continued in force at the time of loss. As we have seen, the 
interest of Race was liable to forfeiture for breach of the conditions 
of the policies; and, if such forfeiture was incurred, appellants had 
the right, on paying the mortgage debt, to be subrogated to the 
mortgagee’s right as against the mortgagor. In such case the 
notes and mortgage would rightfully be assigned to appellants, and 
they be entitled to foreclose the same. The mortgage clause, how- 
ever, provides that in case of loss under such circumstances as that 
appellants shall deny their liability to the mortgagor, they may pay 
to the mortgagee the sum due under the mortgage, and become en- 
titled to an assignment of the mortgage debt and all securities 
therefor. The right to subrogation, however, cannot be said to de- 
pend upon the naked claim of appellants that there is no liability 
on the policies to appellee, but the facts must warrant such claim. 
The claim, to entitle them to an assignment and subrogation, must 
be made in good faith, and be based upon a state of facts which, 
under the contract of insurance, would entitle them to exemption 
from liability. The rights of a party insured cannot be made to 
depend upon the arbitrary claim of the insurer: Van Arman vs. 
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Byington, 38 IIl., 443; Furlong vs. Cox, 77 Ill., 293; Davenport vs. 
Ledger, 80 IIl., 574. 

The right of the insurance companies to be subrogated as claimed 
depended upon whether the policies had been legally forfeited 
under the conditions therein contained. The condition in the 
Traders’ insurance policy provides that, “if the above-mentioned 
premises shall be occupied or used so as to increase the risk, or be- 
come vacant or unoccupied, and so remain, without notice to and 
consent of this company in writing, * * * then the same is to be- 
come void,” etc. The condition in the policy of the Agricultural 
Insurance Company is: “If at the time of effecting this insurance 
any dwelling-house shall be unoccupied, ete., or if, without written 
consent and indorsement thereon, such dwelling-house shall cease 
to be occupied as a dwelling-house, then, so long as such dwelling- 
house shall be so unoccupied, this policy shall be void, and of no 
force.” The house insured was a dwelling-house, and so occupied, 
when the insurance was effected. In September, 1884, appellee 
leased the house and furniture therein to one Frazier, for a term to 
expire May 1, 1885. In December, 1884, a separation took place 
in the Frazier family, but Frazier continued to pay the rent up to 
the middle of March, 1886, in expectation that his wife would re- 
turn to him. March 15, 1885, Frazier notified appellee that he 
would surrender possession of the premises, but allowed a portion 
of his furniture to remain in the house. Upon being so notified, ap- 
pellee hired a man to take care of the house by day and night, and 
to sleep therein. Several of Miss Race’s family, who lived just 
across the street, were daily present in the house, taking care of it, 
and hands were employed to work in and around the house and on 
the grounds. It also appears that appellee had considerable furni- 
ture in the house. A man-servant occupied the barn, and the Race 
family, or some of them, were at the house during the day, but did 
not, until a few days prior to the fire, occupy it at night. A few 
days before and up to the fire the servant, and also a brother of 
appellee, slept in the house during the night, and she and her 
sisters were frequently there during the day. On Friday, May 1, 
1885, one Clyburn leased the premises as a residence for himself 
and family, and was, under the contract, to have moved in on the 
following Monday. Afterwards, by some different arrangement, he 
was to move in on the 5th of May,—Tuesday,—but was, as would 
seem, prevented by rain from so doing. For several days before 
the fire Miss Race, with two other adults, was engaged in cleaning 
and putting the house in order, and, it would seem, occupied it 
during the day for that purpose. Fires were built in the house, 
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preparatory to its occupancy by the incoming tenant. While the 
house was thus occupied, and while they were thus engaged, the 
building took fire from a defective flue, about 9 o’clock p. m. of the 
5th of Muy, and was consumed. There is no claim justly made, or 
evidence to sustain a suggestion, that the fire was the result of any 
willful act or want of proper care on the part of the assured. 
Conditions of forfeiture in policies of insurance are inserted 
solely for the benefit of the insurer, and are therefore to be strictly 
construed. The condition in one of the policies here is that the 
premises shall not be allowed to become vacant or unoccupied, and 
so remain, without notice to the company; and in the other, that the 
house shall not cease to be occupied as a dwelling-house. They are 
such conditions as the parties may lawfully create by contract; but 
whether they have been broken, so as to incur the forfeiture of the 
policy, is a question of fact to be determined from a consideration of 
the attending facts and circumstances proved. The burden of proof 
was upon appellant: Bennett vs. Insurance Co.,51 Conn., 504; Kelly 
vs. Insurance Co., 5 Ins. Law J., 134. Conditions against allowing 
the insured premises to become vacant or unoccupied are to be 
construed with reference to the species of property insured, and the 
uses to which it is or may be devoted under the contract. In this 
case the occupancy was to be as a dwelling-house, and any occu- 
pancy as a dwelling-house will be held to satisfy the condition iu 
respect of its non-occupation. Temporary absence or non-user as 
a dwelling for reasonable time—as, if the occupants were upon a 
visit, or the like—was clearly not intended to be prohibited, nor 
can it be held to be within the contemplation of parties that there 
should have been no reasonable interval of occupation between in- 
coming and outgoing tenants. It here appears that on the surren- 
der of the premises by the tenant, Frazier, the insured took prompt 
means to procure another tenant. It is also made to appear that 
for some days before the fire all that could reasonably be done to 
procure its occupation by a tenant was done, and in the mean time 
all was done that could reasonably be required to protect the prop- 
erty, and to avoid a forfeiture of the policy. The tenant was to 
have moved in on the 4th of May, and then again on the 5th, but 
was prevented by unavoidable casualty; and on the evening of the 
5th, while Miss Race, and those acting with her, were in the actual 
occupancy of the premises, fitting it for the reception of the tenant, 
the fire occurred. It is clear that the fire was not the result of non- 
occupancy by the tenant. Appellee had the right to occupy the 
house by tenant or by herself and her brothers and sisters, as she 


was doing at the time of the accident. It is shown that at the time 
Ver. XXI.—24, 
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of the fire, and for some days previous thereto, she was in the actual 
occupancy of the house, either by herself or some member of her 
family, for all the purposes of a dwelling, except for the prepara- 
tion of meals and eating them therein. The contract is silent as to 
the number of occupants required, and we are not prepared to say, 
in view of the occupation at night and by day, as here shown, that 
the house was unoccupied within the meaning of these conditions. 
It will be unnecessary to consider and discuss the evidence in 
detail. It is sufficient on this point to say, after a patient consid- 
eration of the entire record, that appellants have not shown by a 
preponderance of the evidence that the house was vacant and un- 
occupied at the time of the fire, or had ceased to be occupied as a 
dwelling, within the meaning of the conditions of these policies. 
It follows, therefore, that we are of opinion there was no forfeiture 
of the policies, and that appellee had a right to have the mortgage 
debt paid, for her benefit, and to the payment of the balance, if any, 
of the insurance money to herself. The payment of the mortgage, 
being for her benefit, operated as a satisfaction and extinguishment 
of her debt, and the insurance companies acquired no right to en- 
force the same as against her. By such payment to the trustee, 
Rosenthal, appellants discharged their obligation, pro tanto, under 
the policies, and are entitled to credit for the sum so paid, and are 
liable to her for the balance, if any, remaining unpaid. We are of 
opinion that the judgment of the appellate court dismissing the 
bills was correct, although we are not prepared to agree with that 
court in the ground upon which its judgment was based. Appellee 
not having filed a cross-bill, no affirmative relief ean be granted 
her in this proceeding. The judgment of the appellate court 


is affirmed. 
++ —_—_ 


SUPREME COURT OF IOWA. 


LEWIS 
v8. 

BURLINGTON INS. CO.* 

Notice sent tothe company is compliance with a requirement that it be sent 
to the secretary. 

Evidence for price for which cattle insured against tornadoes were sold 
subsequent to their injury was properly excluded. 

Proofs of loss are admissible to show from endorsements the date of their 
receipt. 


Evidence of a carpenter is admissible as to measure of damages, who saw 
the building shortly before and after the damage. 


“* Decision rendered, May 24, 1890. Affirming XVI. Ins. L. J., 341. 
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Copy of a premium note, attached to another policy referred to, is not com- 
pliance with a statute requiring it to be attached to the policy in suit. 

F. F. Corriy, for Appellant. 

W. L. Eaton and J. H. Sweney, for Appellee. 

Rosrnson, J. 

On the 20th day of October, 1884, defendant issued to plaintiff 
two policies of insurance on the property in controversy. They 
were for the term of five years; and one insured plaintiff against 
loss or damage by fire and lightning, while the other—the one upon 
which this action is founded—insured him against loss or damage 
by tornadoes, cyclones, and wind-storms. The tornado policy 
recites that it was issued “in consideration of a portion of the 
premiums written in the fire and lightning part of this policy.” 
The consideration recited in that is $75.80. Notes were given for 
the amount of the premiums. In June, 1885, the barn was biown 
down, the dwelling-house was damaged, and the cattle were injured 
by a tornado. The defendant denies liability under the policies, 
and alleges, by way of defense, that, of the premium notes given 
for them, one was due and unpaid at the time the loss occurred, 
and that, by the terms of the policies, they were suspended by such 
non-payment, and hence were not in force at the time of the loss. 
For a further defense, defendant alleges that plaintiff, in his appli- 
cation for insurance, stated and warranted that there were judg- 
ments against him only to the extent of $2,500, and that the same 
would be paid, whereas there were judgments against him which 
amounted in the aggregate to $5,000; that plaintiff permitted his 
property to be further incumbered, contrary to the terms of his 
insurance, by allowing a judgment to be taken against him on the 
25th day of April, 1885; also, that proof of loss was not made to 
defendant as required by the contract of insurance. This case was 
before this court on a former appeal: See 71 Iowa, 97. 

1. The policy in suit provides that “in case of loss or damage the 
assured shall forthwith give notice thereof to the secretary, in 
writing.” Appellant complains that plaintiff was permitted to show 
that notice was sent to it, and not to its secretary. The complaint 
is without merit. The requirement for notice to the secretary must 
have been for the purpose of serving direct notice to defendant, 
rather than constructive notice through agents who were not 
charged with the notice of receiving such notice. The purpose of 
the requirement was fully accomplished by sending the notice to 
the company. Moreover the answer admits the receipt of notice 
of loss about the 10th day of July, 1885, or within the time re- 
quired by Chapter 211, § 3, Acts 18th, Gen. Assem. 
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2. Plaintiff sold some of the injured cattle after they were in- 
jured. Appellant complains of the refusal of the court to allow it 
to show for what they sold. One of the cattle in question was sold 
a year and a half after it was injured. The date of the sale of the 
others is not shown. The offered evidence was properly refused. 
The measure of damage was the depreciation in the value of the 
cattle caused by their injuries, and that could have been ascer- 
tained by showing their value immediately before and immediately 
after they were injured. It was not claimed that the prices for 
which the cattle sold were their fair value immediately after the 
injuries in question were received. 

3. Appellant complains of the admission in evidence of the proof 
of loss which plaintiff furnished it on the 10th day of July, 1885, 
It was held in Neese vs. Insurance Co. (55 Iowa, 605), that such 
proof of loss was not competent evidence to establish the facts 
connected with the loss on the trial. It is claimed that it was in- 
troduced in this case to prove, by an indorsement made therein by 
defendant, when it was received. If that was a matter in dispute, 
the proof and indorsement were proper to show the fact. The 
pleadings admit the receipt by defendant of the proof introduced 
in evidence “ about ” the date claimed to be shown by the indorse- 
ment; and no prejudice could have resulted from its introduction. 
We do not understand that it was offered or considered by the 
court to establish any disputed claim in the case. 

4, Appellant insists that the court erred in admitting the testi- 
mony of a carpenter named Dillage in regard to the damage to 
the house and barn, on the ground that it was not shown that he 
knew their condition immediately preceding the storm which 
caused the damages. The witness testified that he knew the 
premises in question; that he built the house in 1882, and the barn 
in 1883, completing it in 1884. They stood near each other. It is 
not claimed that they had been injured in any manner excepting by 
proper use and wear, and the ordinary effect of the elemenis, prior 
to the storm in question. The witness visited the place the spring 
preceding the storm, and again two weeks after it. Under the cir- 
cumstances, we think his evidence was competent. It is well known 
that property of that kind depreciates in value but little, from year 
to year, from the effects of ordinary wear and use, and exposure to 
the elements, and unusual damage will not be presumed. What 
we have said in regard to the carpenter applies, in substance and 
effect, to the testimony of the mason, Covey. 

5. In reply to the defense of defendant that the failure of plaint- 
iff to pay his premium note, due before the loss in controversy 
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occurred, at maturity, the plaintiff contends that the defense is not 
available, for the reason defendant failed to attach a copy of the 
note to the policy in suit. Appellant, however, insists that the con- 
tract of insurance included the two policies, and that a copy of the 
note was attached to the fire and lightning policy which was referred 
to in the policy in suit; hence, that the requirement of Section 2, 
ce. 211, Acts 18th, Gen. Assem. were fully met. The policy in suit, 
as to terms and conditions, seems to be complete in itself, and has 
a copy of the application for insurance attached. The question 
now presented by appellant was decided adversely to its present 
claim on the former appeal, and that decision is the law of the case, 
and must stand: See 71 Iowa, 98. The determination of that 
question disposes of others discussed by counsel which depend 
upon it. 

6. Appellant contends that the evidence shows that the repre- 
sentation of plaintiff, in his application for insurance, that the 
incumbrance on his land was $2,500 in judgments, was false. It 
appears that the judgments against plaintiff, as they appeared of 
record when the application was made, largely exceeded that 
amount; but it is shown that prior to that time large payments had 
been made on them, and that the amounts actually due were much 
less than the records appeared to show. There was also dispute as 
to whether the judgment of April, 1885, became a lien upon the 
insured buildings by reason of the homestead character of the land 
upon which they stood. The various questions thus presented 
were considered by the court, and we cannot say that its findings 
and conclusion were not authorized by the evidence. 

7. Other questions discussed by counsel are disposed of by what 
we have already said, or are not of sufficient importance to receive 
special mention. We have examined them without finding preju- 
dicial error. The judgment of the district court is affirmed. 




















Supreme Court of Kansas. 


SUPREME COURT OF KANSAS. 


GERMAN FIRE INS. CO., or Prorta, Iut. 
v8. 
LAGGART.* 


In an action upon an insurance policy for loss by fire, where it appeared that 
an application had been received by the company, and the party making 
the same had possession of a policy of insurance in the company to which 
application had been made, and for which a note for the premium had 
been executed to such company, held, that there was evidence sufficient 
to go to the jury, and that this court cannot say there was a failure of 
proof showing that the insurer had executed and delivered a policy to the 
insured. 


Evidence examined, and found that no prejudicial error was committed by 
the trial court in the admission of the same. 


J. E. Home, for Plaintiff in Error. 

Jones & Davis, for Defendant in Error. 

Green, C. 

This was an action upon an insurance policy for the sum of 
$800, claimed to have been issued by the German Fire Insurance 
Company on the 10th day of June, 1887, for one year, upon a two- 
story frame house, 18x40 feet, with an addition 16x24 feet, one- 
story high, in St. Marks, Sedgwick County. It was alleged that the 
property was totally destroyed by fire on the 30th day of July, 
1887, and that the proof of loss was furnished within sixty days. 
A blank copy of the policy and the application for the insurance 
were attached to and made a part of the petition. The defendant 
answered, admitting the execution and delivery of the application 
for the insurance, which was made a part of the answer, and furth@r 
alleged that the same was taken by an agent for the plaintiff; that 
before it was accepted, and before any premium had been paid, a 
fire broke out on the premises, and destroyed the house described 
in such application. The answer was verified. The plaintiff filed 
a verified reply. The case was tried before the Common Pleas 
Court of Sedgwick County and a jury, and a verdict was returned 
in favor of the plaintiff for the sum of $901.43. The insurance 
company brings the case here, and it is urged—First, that there 
was a total failure of proof establishing the fact that the company 
executed and delivered a policy of insurance to the plaintiff below; 
second, that the court permitted incompetent and prejudicial evi- 
dence to go to the jury; third, that the trial court should have 


* Decision rendered, January 9, 1892. Syllabus by Green, C. 
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sustained the motion of the insurance company, directing a verdict 
for the defendant. Substantially the same questions are raised by 
the first and last assignments of error, and we shall consider them 
together. 

The insurance company admitted, in its answer, that an agent of 
the plaintiff had presented an application for insurance on the 
property described in her petition to the agent of the company, but 
alleged that the application had never been accepted, and that no 
premium had been paid thereon. The evidence established the 
fact that a policy of insurance was delivered, but it is not clear by 
whom. The evidence shows, however, that it was a policy of the 
plaintiff in error. The insured gave a note for the premium, which 
was made payable to the German Insurance Company, and which 
was unpaid at the time the loss occurred. It seems there was a 
notice sent out in regard to this note, but the record is silent as to 
its contents. It is urged by counsel that because-the evidence did 
not establish the fact that the policy was countersigned by the 
agent at Ft. Scott, and that the policy itself showed that such an 
attestation was necessary to make the policy valid, therefore there 
was no evidence showing that the company had ever executed and 
delivered a policy of insurance to the insured. To support this 
position our attention is called to several authorities, which, it is 
contended, support this position. The first is the case of Hardie vs. 
Insurance Co., 26 La. Ann., 242. In that case the policy had never 
been countersigned or delivered, and the premium had not been 
paid. In the case of McCully vs. Insurance Co. (18 W. Va., 782), 
the policy had never been delivered or countersigned. The court 
said in the case of Insurance Co. vs. Waiser (22 Ind., 83): “It 
would seem that, to a complete execution of the policy, it was nec- 
essary that it should be signed by the president and secretary of 
the company, and countersigned by the agent. The policy in 
question isnot signed by the president and secretary. It is only 
signed by the agent.” In the case of Lynn vs. Burgoyne (13 B. 
Mon., 400) a ‘policy was issued by a clerk of the company, and it 
was held that it was not a valid policy because it was not counter- 
signed. The cases cited do not sustain the position of the plaintiff 
in error. The Supreme Court of Michigan has held that, where 
there has been a delivery of a policy by an agent, or a renewal re- 
ceipt with his name written upon it as a completed instrument; 
neither he nor the company can afterwards object that it was not 
countersigned by him: Insurance Co. vs. O’Connor, 29 Mich., 241; 
Insurance Co. vs. Earle, 33 Mich., 143. There was some evidence 
to establish the fact that the insured had a policy of insurance. 
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The plaintiff below testified that her husband gave her a policy, 
and she put it away in a box, and it was burned with the building. 
It has been said: ‘The mere manual possession of the policy is of 
little consequence, whether it be in the hands of the insurers or the 
insured. Its possession by the insured makes a prima facie case 
for him, subject to be met by proof that it was never delivered with 
the consent of the insurers; while its possession by the insurers 
makes a prima facie case for them, subject to be met by proof that, 
though not transferred, it was intended by the parties to be a valid 
contract, without further action by either party, and so in legal 
contemplation there was q delivery:” May, Ins., § 56. It was ad- 
mitted by the pleadings that the insurance company had an appli- 
cation from the plaintiff below; and it was established that she 
executed a note signed by herself and husband to the company for 
the premium upon the policy. We think this admission in the an- 
swer, the giving.of the premium note, and the possession of the 
policy, showed a prima facie case in favor of the plaintiff in the 
common pleas court. There was, at least, evidence sufficient to 
submit the facts to the jury; and we cannot say that there was an 
entire failure of proof that the insurance company had executed 
and delivered a policy, or that the court erred in refusing to sustain 
the motion of the company for verdict in its favor. There was no 
evidence offered upon the part of the company in the court below. 
It is insisted that the court erred in permitting the husband of the 
plaintiff below to testify in regard to a certain notice claimed to 
have been received from the company in regard to the premium 
note. We do not think this was material error. The witness did 
not know the contents of the notice. If the matter of the notice 
had been eliminated from the case, still we think there would be 
sufficient evidence to make out a prima facie case. The evidence 
remained that a note had been executed to the company; besides, 
there was some evidence to show that the husband had been act- 
ing for the wife in effecting the insurance. We recommend an 
affirmance of the judgment. 
Per Curtam. It is so ordered; all the justices concurring. 





James et al. vs. Insurance Co. of North America. 


SUPREME COURT OF TENNESSEE. 


SEPTEMBER TERM, 1891. 


JAMES ET AL. 


v8. 


INSURANCE CO. OF NORTH AMERICA. 


The policy warranted a clear space of 150 feet between insured lumber and 
adjacent mill. 

Held, That, in case of its violation and loss on lumber communicated from fire 
in mill, no risk attached, and insured was entitled to return of premium. 


Lurton, J. 

The fire policy issued by the defendant company on lumber 
owned by the complainants contained in its written part a warranty 
that a continuous clear space of 150 feet should be maintained be-' 
tween the lumber insured and the saw-mill, dry-kiln, or any wood- 
working or manufacturing establishment, and that said space should 
not be used for the handling or piling of lumber thereon. This 
warranty was untrue when made, and untrue when the insured 
property was burned by fire communicated from a saw-mill within 
the space provided for. The contract of insurance is a conditional 
one. If no risk attaches, no premium, in the absence of fraud, is 
earned. When the risk never attached, and no risk was ever run, 
the premium is to be returned in case it has been paid, and the as- 
sured was guilty of no fraud: May, Ins., § 4. The language of Lord 
Mansfield in Tyrie vs. Fletcher (Cowp., 668), was that, when the risk 
had not been run, whether its not having been run was owing to 
the fault, pleasure, or will of the insured, or to any other cause, the 
premium shall be returned. The facts of this case show no inten- 
tional fraud on the part of the assured, and his premiums, never 
having been earned, must be returned. Other points in this case 
were disposed of orally. 





Supreme Court of Neurth Carolina. 


SUPREME COURT OF NORTH CAROLINA. 
HUNTER 
v8. 
SCOTT.* 
The application stated that the policy was for the benefit of the wife and 
children. The policy designated the wife and her personal representa- 
tives and assigns as the beneficiaries. 


Held, That where the policy was accepted, and acted on without objection, 
the policy will be deemed to express the contract. 


J. A. Lone and J. T. Moreneap, for Appellant. 
J. W. Granam and Junius Parker, for Appellee. 


Crark, J. 
The application for insurance specified as the proposed benefi- 
ciaries the wife of the applicant, “for herself and children.” The 
policy as issued designated the wife and “ her personal represenia- 
tives and assigns” as the beneficiaries. The policy was received 


by the insured without objection, was acted upon by both parties, 
and the premiums regularly paid thereon. The only question pre- 
sented is whether the beneficiaries of the policy are those 
named in the policy itself or those named in the applica- 
tion. If A writes a letter to B, making an itemized proposal, 
and B replies, accepting the proposal, but in reciting the 
items varies one of them, it is clear that as to such items the two 
minds are not agreed, and there is no completed contract. But if 
A receives B’s reply as to the contract, accepts it, acts on it, and 
pays money in pursuance of its terms, the application, as modified 
by the reply, will constitute the contract between the parties. Con- 
struing the two papers together, the item in the application, not 
accepted in the reply, was not agreed on, while the modification of 
it in the reply, accepted without objection by the applicant, and 
acted upon by both parties, was assented to, and became as much 
an integral part of the contract as if stated in the original proposal. 
This is so plain that no citation of authority is necessary. It is not 
alleged in the complaint, nor stated among the “facts agreed,” 
that by mistake, accident, or inadvertence the policy does not cor- 
rectly state the contract between the parties; and, even if this had 
been alleged, the correction could not be made to the prejudice of 
bona fide assignees for value without notice. No error. 


ela ea ee ee ee ee a oe ee 
* Decision rendered, March 26, 1891. 
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LOWER COURT DECISIONS. 





BREACH OF WARRANTY—WAIVER BY AGENT. 






St. Louis Court of Appeals, October Term A. D. 1891. 






JOHN M. HOLLOWAY, Respondent, 
v8. 
DWELLING HOUSE INSURANCE CO., Appezant.* 











Where the application; signed by the appellant, recites that it is the state- 
ment of the applicant, and that the company willnot be bound by any act 
or statement of the agent not contained therein, and that itisa warranty 
relied upon by the company which the applicant should carefully exam- 
ine before signing, and the policy contains similar recitals as to warranty H 
and powers of agent, the company will not be bound by false answers in- 
serted by agent as to value, title and incumbrance. 

Held, That in case of a mortgage long overdue, the legal title was in mort- : { 
gagee. j 

Held, That a breach of warranty depends on the untruthfulness of the state- i 
ment, not on the question of fraud. “oa 

Held, ‘That in case of building and contents separately valued, in case of 
stipulation that, in the event of breach of warranty the policy should be 
void, and no loss should be recoverable on any portion of the property in- 
sured, the contract is entire, and a breach as to part forfeits the whole. 
















RomBaver, Je 

The plaintiff sues upon a policy of fire insurance issued by the 
defendant, insuring him in the sum of one thousand dollars, of 
which amount six hundred dollars was placed on his dwelling-house, 
two hundred and fifty dollars on his household furniture, beds and 
bedding therein, fifty dollars on his smoke-house, ard one hundred 
dollars on provisions therein. The defense interposed is breach of 
warranties of the policy, and false statements made in the applica- 
tion forming part of the policy, as to the plaintiff’s title, value of 
the land and house, and other insurance on the premises. Upon the 
trial of the cause before the jury such proceedings were had that the 
plaintiff recovered a judgment for eight hundred and fifty dollars, 
to reverse which the defendant. prosecutes the present appeal. 

The contention of the defendant is, that under the conceded facts, 
the plaintiff was not entitled to recover, and the court should have ' 
instructed the jury as requested, to find for the defendant. The 
application for insurance, which is signed by the plaintiff, contains 
the following clauses, printed in full view immediately above the 
plaintiffs signature, with the finger marks calling especial attention 
to them :— 














=< an te en 











* Decision rendered, Feb, 2, 1892. 
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the foregoing is my own statement, and is the correct description of the prop- 
erty to be insured on which insurance will be based. * * * The company 
shall not be bound by any act done or statement made by or to any agent, or 
other person, which is not contained in this, my application. * * * Be. 
fore signing, the applicant should carefully examine the foregoing questions, answers, 
statements, and warranties, as this application will be relied upon by the company 
in accepting or rejecting the risk. 

The words italicized are put in heavy, fat type, the most promi- 
nent of any type used in any part of the application. The subjects 
interrogated about are also all put in similar type, and among such 
subjects are: 1. Title to the property. 2. Size of farm—value— 
encumbrances. 3. Other insurance. 

The policy sued upon contains the following recitals:— 

This entire policy shall be void if the insured has concealed or misrepre- 
sented in writing or otherwise, any fact or circumstance, concerning this in- 
surance or the subject thereof. * * * This entire policy, unless otherwise 
provided by agreement endorsed thereon, shall be void if there is any other 
prior, concurrent, or subsequent insurance, whether valid or void, on prop- 
erty covered, whether in whole or in part by this policy, * * * or if the 
subject of insurance be a building on ground not owned by the insured in fee 
simple. ~ * * By the acceptance of this policy the insured covenants that 
the application, therefor, shall be and form a part hereof, and a warranty by 
the insured and the company, shall not be bound by any act or statement 
made to or by any agent unless inserted in this contract. This policy is made 
and accepted subject to the foregoing stipulations and conditions, * * * 
* * * and no officer, agent, or other representative shall have power to 
waive any provisions or conditions of this policy. 

The application states that the value of the property is estimated 
by the applicant. It states the present cash value of the house at 
nine hundred dollars. In answer to the question, State number of 
acres of land owned by you on which this property is situated, and 
its value per acre? it states: 125-.acres; $35.00 per acre. In an- 
swer to the question: Is it encumbered in any way; if so, how much, 
and when is mortgage due? It states: $356.00, payable at my op- 
tion. In answer to the question: What amount of other insurance, 
if any, is there now on the property, and in what company or com- 
panies ? the answer is, None. 

It appeared by plaintiffs own evidence, that the cost of the house 
was not over $750 when built, and that it was five years old, and it 
appeared by the uncontroverted evidence of the defendant, that the 
value of the house at the date of the insurance was not over four 
hundred and fifty dollars. It further appeared by the evidence of 
the insured that the property, whereon the house stood and hence 
the house itself, was subject to the encumbrance of a mortgage, 
securing a note of five hundred and sixty-six dollars and fifty cents 
bearing date September 1st, 1886, and payable absolutely twelve 
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months after date, with interest at the rate of ten per centum per 
annum, compounded annually. It further appeared by the plaint- 
iff’s own evidence that his improved land was worth twenty-five 
dollars per acre, but that only a fraction of the land was improved; 
the only other witness for the plaintiff places the value even of the 
improved land no higher than twenty dollars per acre, and a num 
ber of witnesses for the defendant place the whole land at from five 
dollars to eight dollars per acre, and the value of the entire farm, in- 
cluding improvements, at no more than one thousand dollars. It also 
appeared by the uncontroverted documentary evidence that five acres 
of thisfarm was subject toanother mortgage of one hundred dollars, 
It also appeared by the uncontroverted evidence that at the date of 
the application, the house and its contents were insured in another 
company for the sum of eight hundred dollars, although there is 
some conflict in the evidence whether this policy was canceled upon 
the delivery of the policy in suit to the insured. 

The plaintiff endeavors to avoid the effect of these facts upon the 
policy under its terms in the following manner. In regard to the 
valuation of the house, that the defendant’s agent soliciting the in- 
surance put it down, and in regard to the valuation of the land, 
that he told the agent that his improved land under fence was worth 
twenty-five dollars an acre, and when the agent read to him his 
answers to questions he so read that answer. We find no evidence 
in the record even of a claim that the agent incorrectly read to 
him the valuation placed upon the house, or incorrectly read to 
him any other parts of the application. Whether in a case like the 
one at bar, where clauses printed in prominent type immediately 
above the signature of the applicant, call his attention to the im- 
portance of seeing to it that his answers to queries propounded are 
true, and he may still shield himself by the statement that he did 
not read them, and that they were incorrectly read to him, although 
he had every opportunity to read them himself, we need not de- 
cide. Not even the case of Tubbs vs. Dwelling House Ins. Co. (48 
N. W. Rep., 296) on which the plaintiff mainly relies goes to that 
extent. If such should be declared to be the law, then it would 
simply recognize a distinction between this class of contracts and 
any other written contracts known to it. 

The statement in the application and policy that the wma had 
an absolutely fee simple title, which fact the plaintiff's own evi- 
dence disproves, is sought to be avoided by the fact that another 
part of the application discloses the fact that the land was subject 
to an encumbrance of five hundred and fifty-six dollars, payable at 
the option of the assured. But this part of the application does not 
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purport to say that the land on which the house and smoke-house 
stand are subject to this encumbrance; nor, in fact, that it is a 
legal encumbrance because a mortgage, payable at the option of 
the mortgagor, creates a moral but not a legal obligation. The 
evidence on this head discloses that the mortgage was given to and 
held by the plaintiff's sister, and that he had an understanding with 
his sister that she would not push him in his lifetime as long as he 
paid the interest. The note and mortgage on their face were abso- 
lutely obligations, long overdue, and the legal title to the land on 
which the property insured stood after condition broken was in the 
mortgagee and not in the mortgagor: Pease vs. Pilot Knob Iron 
Co., 49 Mo., 124; Johnson vs. Houston, 47 Mo., 227; Reddick vs. 
Cressman, 49 Mo., 389; Siemers vs. Schrader, 88 Mo., 23. Nor 
could the absolute promise of the note be changed into a condi- 
tional one by parol evidence: Gardner vs. Mathews, 11 Mo., App., 
274; Nat'l Bank of St. Charles vs. Hunt, 25 Mo., App., 170; nor 
even if it could was there any evidence of a consideration upon 
which such a promise could rest. 

There is no pretense in the record that the state of this encum- 
brance was disclosed to the agent or to the defendant in any other 
mnanner than by the recitals of the application. The effect of the 
fact that the one hundred dollar mortgage was not disclosed in the 
application is sought to be avoided by proof that at the date of the 
application the assured did not know of the existence of this mort- 
gage. The evidence was to the effect that at the date of applica- 
tion the plaintiff had only an equitable claim to the land covered 
by this mortgage, and did not acquire the legal title until after the 
destruction of the house. The deed conveying the land to him 
disclosed upon its face this encumbrance. The argument loses 
sight entirely of the fact that in regard to warranties in insurance 
policies, the question is not whether they are fraudulent represent- 
ations, but whether they were true in point of fact. The applica- 
tion in this case is made part of the policy, and its recitals are made 
warranties by the terms of the contract. “A warranty is a part of 
the contract and the matter of it must be such as it is represented 
to be, otherwise there can be no recovary on the policy. It is like 
a condition precedent. The materiality or immateriality of the 
fact warranted signifies nothing: Loehner vs. Ins. Co., 17 Mo., 
247, 255; American Ins. Co. vs. Barnett, 73 Mo., 364; Mers vs. 
Franklin Ins. Co., 68 Mo., 127; Roberts vs. State Ins. Co., 26 Mo., 
App., 92. Modern decisions have gone a great way to hold insur- 
ance companies responsible for the knowledge of their agents, but 
there is a wide distinction between the case at bar and a case like 
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Coombs vs. the Hannibal Ins. Co. (48 Mo., 148), where all the title 
papers were submitted to the agent, and he thereupon filled out 
the application in his own language, or a case like Hamilton vs. 
Home Ins. Co. (94 Mo., 353), where an agent authorized to effect 
insurance was aware of other insurance effected and controlled by 
himself, which he failed to cancel or note on the policy. These 
facts could at most effect the question of other insurance, but not 
warranties touching titles and incumbrances, since the true facts 
touching these were neither known nor communicated to the 
agent. We must hold, therefore, that a breach of the warranties 
in the policy being shown by the plaintiff’s own evidence, and the 
uncontroverted documentary evidence adduced, the plaintiff could 
not recover as to the loss of any part of the realty. 

The other question to be considered is, whether the policy under 
the facts can be upheld as to the personalty destroyed? That de- 
pends on the fact whether the case is one falling within the princi- 
ple announced in Loehner vs. Ins. Co., supra, and Kountz vs. Ins. 
Co. (42 Mo., 126), or whether it falls within the principle decided in 
American Ins. Co. vs. Barnett, supra. The two first cases bold that 
where the realty and personalty are separably valued in the policy, 
and the warranties affect the realty only, there can still be a recov- 
ery touching the personalty. The last case holds that where the 
policy recites that “if the interest of the assured in the property, 
whether as owner, trustee, consignee, factor, mortgagee, lessee, or 
otherwise, is not truly stated * * * thenand in every such case 
this policy shall be void, and the assured shall not be entitled to 
recover from the company any loss or damage which may occur in 
or to the property hereby insured, or any part or portion thereof,’ 
there can be no recovery even for the destruction of the personalty, 
although the misstatement of the title in the application had refer- 
ence to the realty only. Here the policy provides that, “this en- 
tire policy shall be void if the subject of insurance be a building on 
ground not owned by theinsured infeesimple, * * * orifthe 
assured shall have misrepresented in writing or otherwise any fact 
concerning the fsurance or the subject thereof.” * * * It 
also contains the stipulation “that the application therefor, shall be 
and form a part thereof, and a warranty by the insured.” We can 
see no substantial difference between the facts of this case and the 
facts of American Ins. Co. vs. Barnett, supra., and as that is the 
last controlling decision of the supreme court on this subject, we 
must conclude that the loss is not severable, and that the entire 
policy is void. 
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It results that the judgment of the trial court must be reversed, 
and, as under the conceded facts there can be no recovery on the 
policy, there is no use of remanding the cause for further proceed- 
ing. So ordered. All the judges concur. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, ete., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current information and are not 
intended as digests, nor for citation. 


Ricuts or CREDITORS IN SURRENDERED Po ticres oF INSOLVENT. 


In the case of Barbour vs. Connecticut Mutual Life Ins Co., Han- 
nah Masters interpleading, which was decided by the Supreme 
Court of Errors of Connecticut in June 1891, policies were taken 
out by one Masters, a citizen of Canada, payable to his representa- 
tives. Masters after two premiums had been paid made an assign- 
ment for the benefit of his creditors, notifying them of the policies. 
They were deemed of no value and were never claimed by the 
creditors or assignee. A year later M. surrendered them to the 
company in exchange for policies payable to his wife, and was soon 
after discharged in insolvency. M. afterwards again became insol- 
vent, and a judgment creditor sought after the death of M. to 
recover the insurance money. 

It was held, that the original surrender and exchange was not 
fraudulent as to existing creditors, and even if fraudulent, was not 
so as to creditors whose claims arose subsequent to the discharge 
from insolvency, where as under the law of Canada such discharge 
completely absolves the debtor from existing liabilities. 


InsuraB_e Interest Necessary To Sustain AN ASSIGNMENT. 

In the case of Kessler vs. Kuhns, decided by the Appellate Court 
of Indiana in May 1891, the husband and wife joined in the as- 
signment of the wife’s policy to a creditor of the. husband for the 
liquidation of the debt, stipulating at the time to pay the pre- 
miums as they became due. Afterwards the representatives of the 
creditor reassigned for a valuable consideration to a party having 
no insurable interest. It was held that the second assignee ac- 
quired no interest, and an agreement to pay the premiums for his 
benefit could not be enforced. 
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COURT OF APPEALS OF NEW YORK. 


In RE EQUITABLE RESERVE FUND me 
ASS’N oF City oF NEw YORK.* 


The constitution of an assessment company provided that death claims 
be paid out of the death fund, or if insufficient, then out of moneys to be 
realized to the death fund from a certain assessment to be made as speci- 
fied; also that a certain proportion of assessments should be ‘applied to 
form a reserve fund, and the balance, after certain provisions had been 
made, to the death fund. Also that the reserve fund should be used for 
certain specified purposes, not including the payment of death claims ex- 
cept in a certain contingency, which in this case did not arise, and that 
such reserve fund should be paid only to members living at the time of 
its apportionment who had paid all their assessments. The company was 
dissolved on application of the attorney-general, and a receiver appointed. 


Held, That death claimants were not entitled to share in the reserve fund 
although the death fund was insufficient. 


Held, That, where an assessment was ordered by the court after suit for disso- 
lution was begun, those paying were entitled to be repaid in full out of 
the reserve fund, and the balance of such fund is to be distributed among 
those who had previously paid all assessments. 


Held, That the date of commencing suit, and not of the decree of dissolution, 
must determine the status of the members in respect to their claims on 
the two funds. 


Held, That a death claim approved before the'last assessment before suit 
was levied, where such assessment was simply to increase the general 
death fund, does not give such claim a preference over others. 


Held, That the costs of the receiver should be paid pro rata from the two funds. 
x 


Statement by Prcxnam, J. 

This association was incorporated on the 17th day of May, 1883, 
under and by virtue of chapter 175 of the Laws of 1883, passed April 
2d of that year, and entitled “ An act to provide for the incorpora- 
tion and regulation of co-operative or assessment life and casualty 
jnsurance associations and societies.” This act was amended by 
chapter 285 of the Laws of 1887. The corporation has been dis- 
solved, and a receiver appointed to distribute its funds among those 
entitled thereto. Disputes have arisen as to the respective rights 
of parties claiming an interest in the funds in the hands of the re- 
ceiver of the dissolved corporation, the chief question being as to 
the proper application of the two funds called the “ Death Fund” 
and the “Reserve Fund.” The company adopted a constitution 
and a set of by-laws, and used a form of certificate of membership 
under which people became insured. It continued business from 
the time of its incorporation until the 18th of September, 1889, 
when, upon the application of the attorney-general, a temporary 


* Decision rendered, March 1, 1892. 
VOL, XXI.—25. 
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receiver was appointed, and the officers of the company enjoined 
from meddling with its funds. The receiver remained in charge of 
the company under this appointment until the 9th of November, 
1889, when the company was formally dissolved, and a decree to 
that effect duly entered, and the temporary was appointed the per- 
manent receiver to distribute the effects of the company among 
those entitled thereto. The company was dissolved on the ground 
that it had been conducting its business fraudulently, which, by the 
thirteenth seetion of the act of 1883, as amended by the act of 1887, 
was made a ground for dissolving a corporation formed under such 
‘acts, upon application of the attorney-general. The association 
had no capital stock, and its only means of paying its expenses 
and the claims against it arose from admission fees, annual dues, 
and assessments. It is in respect to the moneys collected from as- 
sessments that the principal questions here arise. The constitu- 
tion stated that the object of the association was “to advance the 
welfare of its members, and to provide pecuniary indemnity, upon 
a member’s decease, to his family or others dependent upon him, 
or to such other person or persons as shall have been duly desig- 
nated by him.” Article 1, § 2. All persons becoming members 
were required to “comply with and be subject to all the require- 
ments for membership set forth in the constitution, by-laws, and 
certificate of membership.” Article 2. The agency and general 
expenses of the business of the company were provided for by the 
admission fees and annual dues from members, and such fees and 
dues were to be graded according to the amount of benefit called 
for, and were to be prescribed in the certificate. Article 8. The 
following sections from different articles of the constitution have 
been specially alluded to and urged as material in the various 
arguments of counsel. Section 1 of article 6 is as follows:— 

Benefits. Section 1. Upon the death of a member during the continuance 
of his or her certificate in full force the association shall, within three months 
after due notice and satisfactory proofs of such death, and the approval 
thereof by the executive committee, pay to the beneficiary named on the 
books of the association, if such beneficiary be living at the time of such 
member's death, otherwise to the heirs or legal representatives of such de- 
ceased member, the amount to which the same may appear entitled according 
to the books of the association and the terms of the certificate of member- 
ship, out of the death fund (hereinafter defined) of the association ; or, if the 
death fund shall then be insufficient to pay the whole of any such claim, then, 
pro rata with other claims, out of the moneys to be realized to said death 
fund from an assessment to be made as hereinafter described: provided, how- 
ever, that there shall be first deducted therefrom any counter-claim or m- 
debtedness due from said member to the association. And no death claim 
shall become otherwise due or payable except from the reserve fund, as here- 
inafter provided. . 
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Article 7. Assessments. Section1. Assessments shall be levied bi-monthly 
on the second Tuesdays of February, April, June, August, October, and De- 
cember in each year, for such a sum as may be deemed by the executive com- 
mittee of the board of trustees to be necessary to meet the claims outstand- 
ing, and not previously assessed for; but such assessments shall not exceed in 
the aggregate the amount stated in the third section of this article. Sec. 2. 
Should the amount realized by any such bi-monthly assessment, after provid- 
ing for the reserve fund and contingent fund, as hereinafter stated, be insuffi- 
cient to meet the claims for which the same was levied in full, then it shall 
be apportioned as provided in article 6, section 1, of this constitution. Sec. 3. 
The aggregate assessments in any one year shall not exceed the net cost 
of insurance upon the membership in force at the face value of the certificates, 
according to the American experience table of mortality, with an addition 
thereto, not exceeding forty per centum thereof, to provide for the reserve 
fund (hereinafter defined), and for the expenses of levying assessments, and 
for investigating, adjusting, and contesting doubtful, illegal, or fraudulent 
claims. Such expenses shall not exceed five per centum of the total assess 
ments so levied, which percentage may be set apart for those purposes, as a 
contingent fund, from the gross proceeds of said assessments. Such further 
assessments in excess of the foregoing may, however, be levied as may be 
rendered necessary by any law or laws of the state of New York, now or here- 
after enacted. * * * Sec. 5. Twenty-five per centum of the proceeds of 
each death assessment shall be transferred from the assessment account to the 
reserve fund account. This amount, and interest thereon, together with the 
net earnings of the association, shall constitute a reserve fund. No part of 
the reserve fund shall be used for the payment of expenses. Sec. 6. The 
balance of each net death assessment, after provision for the contingent fund 
and transfer to the reserve fund, shall be transferred from the assessment 
account above specified to the death fund account, and from this account 
death claims shall be payable. Sec. 7. The board of trustees shall desig- 
nate some bank or trust company in which all sums transferred to the death 
fund account shall be deposited for the settlement of death claims under the 
certificates of the association, which shall be payable in the manner herein- 
before provided. Sec. 8. ‘The board of trustees shall designate some trust 
company or companies, bank or banks, with which the reserve fund shall be 
deposited when not otherwise invested. The reserve fund may be invested 
by the board of trustees in good securities of the character prescribed by law, 
and may be used, in the discretion of the said board to make any deposits 
required or allowed by the laws or usages of this or any other state, or to 
meet any want or necessity of the association that may hereafter arise by 
reason of unforseen contingencies. Sec. 9. After the continuance of each 
certificate for a period of five years, and every fifth year thereafter, an appor- 
tionment of the reserve fund shall be made to the holders of such certificates 
upon such basis and principles as the board of trustees shall deem safe and 
equitable. The sum so apportioned to each certificate-holder shall be appli- 
cable ten years from the date of such apportionment towards paying future 
dues and assessments under such certificate: provided, however, that, should 
membership under a certificate cease by death or otherwise, the amount of 
such apportionment remaining unapplied shall be withdrawn from said certifi- 
cate, and shall be apportioned as above provided at the next quinquennial 
apportionment to members holding certificates issued in the same year as 
the aforesaid certificate. Sec. 10. The reserve fund in excess of $100,000, 
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and in excess of the aggregate amount apportioned to members as aforesaid, 
may, in the discretion of the board of trustees, be applied in settlement 
of death claims in excess of the American experience table of mortality, or 
towards making up any deficiency that may then exist in the death fund. 


By-laws were adopted, but they are not deemed of importance 
with regard to the questions raised and decided herein. 

When the company first commenced to do business it made as- 
sessments whenever a death occurred, and the funds were collected 
for the payment of the special claim arising from each death loss. 
The assessment was for the particular death. On the 12th of March, 
1889, the constitution was amended in that particular so as to read 
as set forth in the first section of article 7, and without reference 
to any particular death. Each member took his certificate, paid his 
assessments, and continued his membership with reference to the 
recognized power of the company at the proper time and in the 
regular way to amend its constitution and by-laws. The following 
are the material provisions of the certificate issued by the company 
to the parties it insured :— 


And the said association agrees that within ninety days after the receipt of 
due notice and satisfactory proofs of the death of the above-named member, 
during the continuance of this certificate of membership, there shall be pay- 
able to , of , county of , State of , if then living, 
otherwise to the heirs or legal representatives of said member, the sum of 

dollars from the death fund (hereinafter defined) of the association at 
the time of such death, or from moneys that shall be realized to said death 
fund from the next assessment to be made as hereinafter provided ; and no 
claim shall be otherwise due or payable, except from the reserve fund, as 
hereinafter provided. It is understood and agreed that upon the occurrence 
of a death among the membership an assessment may be made upon the entire 
membership for such a sum as has been established by the board of trustees, 
according to the age of each member at admission, and the amount of his cer- 
tificate, as per table indorsed hereon, which forms part hereof. Seventy-five 
per cent of the sum realized from each assessment shall constitute the death 
fund of the association, hereinbefore referred to, and be available solely and 
exclusively in settlement of death claims, as above provided. The residue 
realized from each assessment, namely, twenty-five per cent, together with 
the net earnings of the association, shall be deposited in trust with a trust 
company, and shall be invested in trust for the benefit of the members 
of the association in such investments as are now or may be hereafter 
authorized by law, and shall constitute the reserve fund hereinbefore 
referred to, the interest on which, as it accrues, shall be placed by the 
said trustee to the credit of the death fund. The reserve fund above $100,000 
and in excess of the aggregate amount represented by outstanding bonds 
shall be applicable in settlement of claims in excess of the American expe- 
rience table of mortality, and, when any claim by death is due, to making up 
any deficiency that may then exist in the death fund. After the continuance 
of each certificate for a period of five years, and every fifth year thereafter, 
a bond (bearing interest at a rate to be fixed by the trustees, payable 
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annually to the death fund) will be issued for such amount as shall, by 
an apportionment of the reserve fund upon such basis and principles as the 
trustees shall deem safe and equitable, be allotted it, the principal of which 
bond shall be applicable ten years from its date towards paying future dues 
and assessments under such certificate: provided, however, that, should 
membership under a certificate cease by death or otherwise, any bond issued 
thereunder shall immediately become and be null and void, and any portion 
of the principal thereof not so applied shall be apportioned, as above pro- 
vided, at the next quinquennial apportionment to members holding certifi- 


cates issued in the same year as the aforesaid certificate; and at any appor- 
tionment of the reserve fund the rate of future mortuary assessments may be 
changed to conform to the actual mortality experience of the association, if 
such change shall to the trustees seem necessary or expedient. Upon the 
death of a member, a mortuary assessment shall be made (but not more than 
one for each death) when the death fund is not sufficient to meet the claim 
thereby arising. 


Lucrus McApam, Samuet H. Benron, Geo. C. Hott, and C. R. Miy- 
natu, for Appellants. 


Lucius McAdam, for appellants, insisted on the following among 
other points in his brief:— 

An ordinary life insurance company makes a definite contract as 
to amount insured, and charges a level premium, of which a certain 
part must be held in reserve to provide for the increasing cost of 
insurance by reason of advancing years, and hence this sum usually 
called reserve becomes the value of the policy. 

But this association did not charge a regular premium, but merely 
levied assessments from time to time to pay losses, so that the cer- 
tificates of themselves would have no value corresponding to that of 
an ordinary life insurance policy. 

It becomes, therefore, the duty of the court to enforce the pro- 
visions of the contract made between the members, and not to sub- 
stitute therefor an entirely different one evolved from the erro- 
neous application of ancient and irrelevant cases. 

The case is sui generis, and the distribution of the funds of the 
association will necessarily have to be made with reference to the 
contract made between the parties rather than to ancient or 
modern decisions as to old-line life insurance companies, with which 
this association has little in common. 

The contingent fund having been applied in payment of expenses 
as authorized by the constitution, there remain for distribution 
two funds, namely, the death fund and the reserve fund. 

The reserve fund is a trust fund set apart for the benefit of the 
members who survive, and to be applied in part payment of future 
assessments and not in payment of death claims. 
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When a member dies he ceases to be a member and drops his 
interest in the reserve fund, but on the other hand his beneficiary 
becomes a claimant against the death fund to which only he or 
she can resort. 

The mere fact that in this case the association did not by its con- 
stitution provide what should be done in case of its own dissolution 
does not alter the rights of the members in the reserve fund acquired 
by their contributions thereto. 

By what authority of reason or of law can this trust be violated 
by the court, and the moneys so carefully reserved by the officers 
under the constitution and by-laws be diverted to purposes not 
permitted by the constitution and thereby expressly prohibited ? 


Henry C. De Wirt, Artemus B. Smiru, R. J. Moszs, and Henry H. 
Warman, for Respondent. 


Prckua, J. (after stating the facts.) 

This is the first appeal which has come to this court in a pro- 
ceeding to wind up a dissolved corporation that was originally 
organized under chapter 175 of the Laws of 1883, as amended in 
1887. The companies so organized are neither stock nor exactly 
mutual insurance companies. While partaking generally of the 
features of a mutual company, they could not be exactly described 
as such in all respects. Co-operative or assessment companies they 
are designated in the statute, and at any rate the rights of the 
members when the company has been dissolved have never, up to 
this time, been the subject of our investigation. The statute pro- 
vides for the incorporation of companies for the purpose of trans- 
acting the business of life or casualty insurance upon the co-opera- 
tive or assessment plan, and in section 5 of the act a description of 
what constitutes such plan may be found. It is admitted that this 
company comes within that description. In such case, the liability 
of the company and the rights of its members must be measured 
and construed by the constitution and by-laws of the company and 
the certificates which it issued. 

1. The chief and important question arising here is as to the 
rights of the holders of what are designated as “death claims.” 
The death fund is not sufficient to pay all the claimants in full, and 
those claimants demand the right to resort to the so-called “ Reserve 
Fund” for the payment of the balance of their claims. The general 
term, reversing in this respect the ruling of the special term and 
of the referee, has held that the reserve fund was the property of 
the association at the time of its dissolution, and it thereupon be- 
came available to meet all the unsatisfied debts and obligations of 





1892.] In re Equitable Reserve Fund Life Ass'n. 391 


the association; and among such debts were the demands owned 
by persons in whose favor death claims accrued, and which had not 
been wholly paid by the amounts received from the death fund. 
Such persons were held to be creditors of the company, and entitled 
to be satisfied, so far as the assets were sufficient for that purpose, 
equally with other creditors having demands against the company. 
Such claimants were given the right of exclusive resort to the death 
fund, and, if that fund did not suffice to pay them in full, then they 
were at liberty to come to the reserve fund and demand payment 
from it in common with the other creditors. In determining the 
correctness of this view the fact must not be lost sight of that the 
question is not to be determined upon general principles of equity 
in distributing the funds of an insolvent estate. The rights of the 
parties are to be decided with reference to the constitution and 
by-laws and the contents of these certificates, all of which, taken 
together, form the contract between the company and the certifi- 
cate-holders. Ifthe contract be in terms silent in regard to any 
particular question, a provision in regard to it may be implied 
under the same circumstances that an implication would arise in 
any other contract. The contract is the standard by which to de- 
termine the rights and liabilities of the parties thereto: People vs. 
Association, 126 N: Y.,615. We are, after much examination of the 
question, convinced that the reserve fund is not in any event liable 
to be called upon for payment to those holding death claims. 

Asa “going concern” the company provided in its constitution 
for the creation of two distinct funds, and we do not think the 
ultimate destination of those funds was altered by the dissolution 
of the company. The company agreed to pay death claimants 
from a fund called the “ Death Fund,” and no death claim was by 
the terms of the constitution (article 6, § 1) to become otherwise 
due or payable except from the reserve fund, under the circum- 
stances thereafter mentioned, which were when such fund arrived 
at the amount of $100,000, which it never did. Taking this pro- 
vision alone) and I do not see how the holder of a death claim can 
found a right to demand payment from any other than the death 
fund), there is nothing in the article of the constitution or in the 
circumstances surrounding its adoption that would enable us to 
say this provision would not obtain in case the company were dis- 
solved. Of course it was adopted with reference to the idea ‘that 
it was to provide for a going concern, but when it carefully creates 
a separate and distinct fund for the payment of death losses, and 
plainly announces that the holder of a death claim shall look to no 
other fund for its payment (except upon a contingency which has 
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not arisen), it seems to us that such condition attends upon the 
claim at all times, even when presented to a receiver of the dis- 
solved corporation. If it were not so to be regarded, it would 
seem that some provision altering or annulling the condition upon 
the dissolution of the company would naturally have been adopted. 
Tt lies with those who claim the abolition of this condition to show 
it, or else to show clearly that it was intended solely for application 
to a living company. This death fund was to be formed by depos- 
iting therein 75 per cent of the amount of each assessment levied 
for the purpose of paying death claims, and, if the fund were not 
enough to pay the whole of a death claim, the claimant was to re- 
ceive but a pro rata share thereof with other claimants. There was 
never a legal right to be paid in full under all circumstances. The 
balance of 25 per cent of the proceeds of each death assessment 
was to be transferred to the reserve fund, no part of which was to 
be used for expenses; but after it reached $100,000 in amount the 
excess could be used as provided for by section 10 of article 7 of 
the constitution. The constitution also expressly provided for the 
uses to which the reserve fund could be put. They were specified 
in article 7, particularly in section 9. Briefly stated, the fund was 
for the purpose of enabling those who remained certificate-holders 
at the time when an apportionment should be made to procure or 
rather retain insurance by the aid of that fund. Those living cer- 
tificate-holders who had an interest in the reserve fund could not 
retain it unless they continued living members at the time of an 
apportionment, and paid all assessments. By their death before 
that time they forfeited all their claims to any portion of the fund, 
and their beneficiaries or personal representatives were relegated 
to the death fund for the payment of their claims. It is true there 
is no provision which in terms states that upon the dissolution of 
the company the reserve fund shall be distributed to those who are 
living, and are the holders of certificates, and are in good standing, 
with all assessments paid. The fund was created for the purpose 
of aiding those persons to pay for their insurance who should, after 
the lapse of a certain number of years, be then the owners of cer- 
tificates. Ifa man died, he lost his chance or right to participate 
in the benefits to be derived from the existence of this fund. Hence 
it was essentially a fund for the assistance of the living, to the en- 
tire exclusion of the claims of those who represented deceased 
members. When the company is dissolved, and it appears that the 
general purpose of the fund cannot, for that reason, be accom- 
plished, we do not know upon what principle the claim can be 
founded that it must, in that event, be distributed, not to those 
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living members who at that moment represent the persons for 
whom the fund was created, but that it must go to pay all creditors, 
because it represents assets of thecompany. This would be a most 
wrongful conversion of the fund from its original purpose. 

The argument seems to be that, on account of the failure of the 
company, the purpose of the fund cannot be fully met and accom- 
plished; therefore it shall be put to uses for which it was never in- 
tended, and which are wholly inconsistent with and opposed to 
such original intention. This is the practical result of the claim, 
which is based upon the fact that the constitution does not in terms 
provide for this fund upon a dissolution of the company. But when 
it is found that the constitution expressly limits the right of a 
holder of a death claim to payment from the death fund, with an 
exception not material here, and when it is also found that the re- 
serve fund was created for a special purpose, and that no death 
claimant could resort to it upon any pretext until it reached $100,- 
000, we are of the opinion that the purpose of the reserve fund is 
so far made plain that there is no doubt of the right of the living 
certificate-holders at a particular date to share among themselves 
the moneys remaining in that fund. The fund is not assets of the 
company, within the general meaning of that term. Itis more in 
the nature of a trust fund. We do not think that section 8 of 
article 7 of the constitution is applicable to this state of affairs. 
That section permits the board of trustees, in their discretion, to 
use the securities in which the moneys forming the reserve fund 
had been invested, for the purpose of making any deposits required 
or allowed by law or usage of this or other states, “or to meet any 
want or necessity of the association that may hereafter arise by 
reason of unforeseen contingencies.” The true meaning of the 
latter part of the section is not entirely plain, but the want or 
necessity spoken of must arise by reason of unforeseen contingen- 
cies, and while the company is alive, and in the hands of its board 
of trustees, for the question of the application of the securities is to 
be decided by such board. When the company was dissolved, the 
reserve fund was not left to be disposed of under the rules to be 
applied by law to the distribution of the assets of insolvent cor- 
porations, free from the provisions already spoken of. The impli- 
cation from the language used in the constitution and in the cer- 
tificates is plain, and forms part of the contract, and must be 
respected when the reserve fund comes to be distributed. 

The case of O’Brien vs. Society (117 N. Y., 310) sheds no light 
upon this part of the case. That case arose against a living, solvent 
company, and the action was at law, to recover upon a certificate of 
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membership issued to plaintiffs intestate. The company had refused 
to pay on the ground of fraud, and had refused to make any assess- 
ment upon its members for the purpose of paying the certificate, or 
any part thereof. The defendant claimed that, if the plaintiff were 
entitled to maintain any action, it was one in equity to compel an 
assessment. We held an action at law was proper, and in that 
action could be shown the amount which would have been collected 
by an assessment, and such amount was the damage sustained by 
the failure to levy such assessment up to the amount of the certifi- 
cate. It was shown the latter was for $2,000, and that an assess- 
ment would have realized at least double that sum, and the damage 
sustained was therefore $2,000. In such a case it was said the de- 
fendant, when it refused to make an assessment, violated its con- 
tract, and became liable to the plaintiff for the damages, and such 
damages were proved. In this case, if we assume that the holder 
of one of these death claims became a creditor of the associa- 
tion, we do not think such fact enables him to resort to the reserve 
fund for payment. He may be styled a “ creditor,” but the con- 
tract which his intestate entered into was such as to preclude him 
from resorting to anything but the death fund for the payment of 
his claim. To the same effect as the O’Brien case is Darrow vs. 
Society, 116 N. Y., 537. We think very little light is shed upon 
such a question by reference to cases arising in regard to dissolved 
_ insurance companies of a totally different kind from these co- 
operative or assessment concerns. What damage is sustained by 
the failure of an ordinary insurance company with reference to its 
policy-holders? what is the exact nature of its contract with them? 
and by what method it shall be discharged—are questions which 
have been heretofore determined with reference to the peculiar 
nature of such policies and of such companies. In regard to co- 
operative companies, a totally different plan of insurance has been 
adopted. There is no regular premium paid in these companies, 
and it is impossible to tell what the cost of insurance in a like com- 
pany would be. And then, too, it is difficult to say what is a like 
company. The constitution and agreements of these societies 
may, under the act of 1883, as amended by the act of 1887, be 
almost infinite in their variety. The provision for the distribution 
of the assets of the dissolved corporation “among its members, 
certificate-holders, policy-holders, and creditors,” as contained in 
Section 13, as amended in the act of 1887, does not, in our judg- 
ment, at all affect the question as to the rights of the different 
classes of claimants in the different funds. Those rights must still 
be looked for in the contract made between the company and the 
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holders of the certificates. The case of Burdon vs. Association 
(147 Mass., 360) {is a case very much in point, as it arose in regard 
to a company or society of the same genera! nature as the one 
herein. We come to the same conclusion as did the learned court 
in that case. The difference of language in the two contracts is 
not sufficient to call for a different construction thereof. 

2. A question arises as to what holders of certificates shall share 
in the reserve fund. Thirty-four assessments for the payment of 
claims had been made by the officers of the company in conformity 
with the constitution, and before the attorney-general instituted 
any legal proceedings against the company. Certain certificate- 
holders had paid such assessments. After the thirty-fourth had 
been made, and prior to the time appointed for the thirty-fifth 
assessment, the attorney-general commenced these proceedings 
under the thirteenth section of the act of 1883, as amended by the 
act of 1887, for the purpose of procuring the dissolution of the 
company. A temporary receiver was appointed, and pending the 
trial of the allegations in the petition of the attorney-general, upon 
which he asked for the dissolution of the company, the court, at 
his instance, enjoined the corporation, its trustees, directors, 
managers, and other officers from collecting any debt or demand, 
and from paying out or in any way transferring or delivering to any 
person any moneys, etc., of the company. In substance and effect 
the order brought the business of the company to a stand-still. 
The ground for demanding its dissolution, as alleged by the at- 
torney-general, was that the company was conducting its business 
fraudulently. The application was based upon an official report of 
the facts made to him by the superintendent of the insurance de- 
partment, and the report of that official was by the statute to be 
based upon an investigation which he was empowered to make, and 
such report was only to be sent to the attorney-general after an 
investigation by the superintendent, and after he was satisfied 
therefrom that the facts existed upon which the action of the 
attorney-general was demanded. The attorney-general was only 
directed to proceed against the corporation after the receipt of the 
report from the superintendent, if he should be of the opinion that 
the facts required such action. It is entirely apparent from this 
reference to the statute that when the attorney-general took the 
proceedings against the company, and alleged in his petition that 
it was conducting its business fraudulently, such allegation was not 
the result of any mere guess or surmise, but it was based upon the 
official report from a responsible public officer, made after an official 
investigation by him, conducted by virtue of the power given him 
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by statute. A legal proceeding of this nature, commenced under 
such circumstances, would, in the nature of things, have a most 
harmful effect upon the company, and would almost, in and of 
itself, prevent the doing of any more business by the company. 
In truth, although the officers of the company traversed the allega- 
tions of the law officer of the state, yet, in the course of less than 
two months from the institution of the proceedings, the company 
withdrew its answer, and permitted judgment of dissolution to go 
by default. The temporary receiver was appointed on the 18th of 
September. By the terms of the constitution already referred to, 
a bi-monthly assessment would be levied by the trustees on the 8th 
of October following, if the company were then in their hands. 
They, however, were stayed by the injunction, which prohibited 
them from collecting any debt or demand, and the proceedings for 
the dissolution of the company were in progress on the 7th of 
October. Upon petition of the receiver, the court on that day 
ordered the officers of the association to make the mortuary assess- 
ment upon the members of the company, in the manner and at the 
times provided for in the constitution and by-laws, including the 
assessment for the coming 8th of October. Acting under this 
order of the court, the so-called “ thirty-fifth assessment” (October 
8th) was made, and a certain proportion only of the holders of cer- 
tificates who had paid the thirty-fourth assessment, paid the thirty- 
fifth and last. Those who paid this thirty-fifth assessment now 
claim the right to share in the reserve fund, to the exclusion of all 
others, on the ground that such fund should, by the terms of the 
constitution, be paid only to those who paid all assessments, and 
were living at the date when the fund was to be divided. We do 
not assent to this claim. We agree that no mere suspicion of in- 
solvency justifies a policy-holder in refusing to pay his premium 
when it becomes due. Very likely the same rule would obtain in 
the case of a certificate-holder with regard to the payment of an 
assessment. In this case, however, the company was in the hands 
of a receiver, and proceedings were on foot looking to a dissolution 
of the corporation on account of the fraudulent conduct of its 
business managers. These proceedings were based upon an official 
report of a public officer, and the presumption of its truth was not 
an unjustifiable one. Under such circumstances, we are quite clear 
in the opinion there was no absolute and legal duty resting upon 
the certificate-holders, then existing, to pay this thirty-fifth assess- 
ment, or else to lose all benefit to be derived from this reserve fund. 
We have no doubt that, if the proceedings instituted by the 
attorney-general had terminated favorably to the company, the 
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court would in that event have had the power to make some equita- 
ble provision for the case of those who had not paid assessments 
during the continuance of such proceedings. The assessments pro- 
vided for in the constitution were those which were to be made by 
the officers of the company acting under its constitution and by- 
laws, and not acting simply under the direction of the court. In 
this case the court, in effect, made the assessment. The payment 
of an assessment under the scheme revealed by the constitution of 
the company would be founded upon the expectation that the com- 
pany was to go on as a business enterprise, and continually seek and 
obtain new lives in place of those who died, and from such new 
lives obtain a portion of the means of payment of losses, and a 
proportionate security for the payment of future liabilities. The 
commencement of these legal proceedings was we!l calculated not 
only to shatter all hopes of securing new business, but also to cause 
many holders to believe in the foolishness of paying any more 
money with the sole result of thereby increasing an already cer- 
tain loss. Upon this branch of the subject I think the opinion of 
Judge Blodgett In re Insurance Co. (9 Bliss., 188, at 196) is entirely 
sound. The result is that those certificate-holders who, in fact, 
paid the thirty-fifth assessment are not to share exclusively in this 
fund, but they are entitled to have the amount of such assessment 
repaid to them in full, and then all who paid the thirty-fourth assess- 
ment, and were living when these proceedings were commenced, 
shall share in the reserve fund. This repayment must come from 
the death and reserve funds in the proportion which each received 
of such thirty-fifth assessment. 

3. From what has already been decided it naturally follows that 
those who are entitled to the reserve fund should be paid there- 
from pro rata, according to the amount which each has contributed 
thereto. The fund belongs to them, and they are not restricted to 
the amount for which they might purchase other insurance of the 
same nature in a similar company. This is not the effect of their 
contract. By its terms, they, as living certificate-holders, are 
entitled to all there may be of the fund, and the distribution is not 
to be made upon the same lines as provided in the case of an insur- 
ance company such as the Security Life, where entirely different 
questions arose: People vs. Annuity Co., 78 N. Y., 115. 

4. The date upon which to determine the rights of claimants 
upon the reserve fund should be the date of the commencement of 
the proceedings which terminated in the dissolution of the com- 
pany. In Atty. Gen. vs. Insurance Co. (82 N. Y., 172, 186), it was 
held that the date of the appointment of the receiver under the 
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act of 1869 was the proper one at which to value all claims against 
the company, although it was not, in fact, dissolved until another 
application at a later date, and under a different act. The court 
said the company was practically, although not technically, dis- 
solved upon the first appointment of the receiver. There was, 
under the act of 1869, a method by which the company should 
continue in a certain way to do business if the referee appointed 
under that act should so report, but the company did not continue, 
and, therefore, the date named was adjudged the proper one. In 
this case the proceeding had for its end the dissolution of the com- 
pany. We hold that, after the commencement of the proceedings 
no assessments need be levied or paid, and, if the proceedings 
terminate in dissolution, the status of the claimants at the com- 
mencement of the proceedings is the proper one upon which to 
base the distribution. If not dissolved, other considerations 
obtain, which the court, in such case, would give the proper weight 
to. If the company be dissolved, and the date of its dissolution 
be taken as the proper time to adjudge the status of claimants, it 
seems to us great injustice is perpetrated. By failing to pay assess- 
ments otherwise falling due subsequent to the commencement of 
the proceedings to obtain a dissolution (which failure we hold 
to be proper), the death fund is not in the least augmented over 
its amount at the time of such commencement, while the number of 
persons who can claim to share therein is increased by each death 
up to the time of dissolution, and no assessment is made to pay it. 
The party thus dying loses all rights in the reserve fund, while the 
death fund is not increased by the levy of any assessment to pay the 
death loss, and the dividend to each holder of a death claim is made 
constantly smaller by the death of each certificate-holder. The cer- 
tificate-holder, on the contrary, who lives until the date of distribu- 
tion, has been constantly having his share in the reserve fund in- 
creased by the death of any holder before such dissolution, and he 
has been and is called upon to pay no assessment towards the liqui- 
dation of the death loss from the death fund. Injustice each way 
is the result. In holding that the assessments may be withheld 
subsequent to the commence of legal proceedings and pending their 
continuance, the date of the commencement of such proceedings is 
the equitable one upon which to define the status of claimants re- 
sulting from a decree dissolving the corporation. The certificate- 
holders at the time of the commencement of the proceedings must 
share in the reserve fund, and, if any have died since that date, 
their representatives are entitled to the share which would have 
come to them if living. 
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5. The holders of death claims must also have their status de- 
fined as ofthe date of the commencement of the proceedings, which 
date is the same, I believe, as the appointment of the temporary re- 
ceiver. Those certificate-holders who died after that date have no 
claim upon the death fund, but their representatives share in the 
reserve fund, as already stated. 

6. A preference among the death claims is demanded by the bene- 
ficiary under the certificate issued on the life of Johanna Hurley. 
She died on the 23d of April, 1889; proofs of death were filed with 
the company on the 3d of June, and on the 8th of August an assess- 
ment was made which raised over $13,000, 70 per cent of which 
went to the death fund. The constitution (article 6, § 1) provided 
for payment of death claims within three months after satisfactory 
proof of death, and the approval thereof by the executive commit- 
tee. Before that time arrived the temporary receiver had been ap- 
pointed, and all that had been collected of the assessment made in 
August, after the payment of certain death claims therefrom, to- 
gether with the other funds of the company, passed into his hands. 
The August assessment was known as the thirty-fourth, and was the 
last one made by the company. Prior to the thirty-third assess- 
ment all assessments had been made at irregular times, as deaths 
occurred, and for the purpose of paying the particular death for 
which the assessment was made. ‘The constitution, was, however, 
amended prior to the thirty-third assessment, and by the terms of 
that amendment assessments were directed to be made bi-monthly, 
and the thirty-third and thirty-fourth assessments were made un- 
der such amendment, without reference to the death claims existing 
when the assessments were made, and for amounts equal to the full 
amount for which it was possible under the constitution to levy an 
assessment. Prior to the levying of the August or thirty-fourth as- 
sessment the claim of Hurley for $2,000 had been approved by the 
executive committee, as were also the claims of Creighton, $2,000; 
Cronin, $1,000; Day, $5,000; making a total of approved claims of 
$10,000, subsequent to the thirty-third and prior to the thirty- 
fourth assessments. There may have been other claims arising be- 
tween these assessments, which had not received the approval of 
the executive committee. Ifthe fund thus raised from the thirty- 
fourth assessment had been solely applicable to the payment of the 
above-named certificates, there was enough in the fund to pay the 
Hurley claim in full. The Creighton and Day claims were paid in 
full before the company went into the receiver's hands. The other 
claims were not paid. The fund arising from the thirty-fourth as- 
sessment, having passed intothe hands of the receiver in less than 
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three months after the approval of the executive committee, and 
therefore before the Hurley claim became due, he contested the 
claim, but was finally defeated, and the claim established as valid. 
There were other death claims outstanding and unpaid at the time 
of the thirty-fourth assessment, and they have been proved before 
the referee. Upon these facts we do not think the holder of the 
Hurley claim is entitled to payment in full before other claimants 
are paid anything. The thirty-third and thirty-fourth assessments 
were both levied under the amended constitution, by which an as- 
sessment was not levied for the payment of any particular death 
claim, and in fact the highest assessment that could be was made by 
the trustees for both of such assessments. The mere fact that the 
Hurley claim was approved by the executive committee before the 
assessment was made does not, in the light of the rule adopted for 
an assessment, give such claim a preference. The fund raised be- 
came a trust fund for the payment of all valid death claims, and 
those who held such claims at the time of the commencement of 
the legal proceedings are entitled to share pro rata in the fund 
existing for their payment. The change in the coustitution, and 
the mode of doing business, show that it was not intended, nor in- 
deed deemed practicable, to confine each assessment strictly to the 
payment of death claims happening since the last assessment.. By 
the books that were kept it would appear that certain amounts were 
realized from each assessment, and the date of a death loss would 
also appear, but when paid there would appear to have been no 
charge of the payment to any particular assessment. There was but 
one fund kept as a death fund, and from its total payments were 
made upon the different death claims as they came along at the end 
of disputes as to their validity, or of compromises as to their amounts, 
No preference over other death claims should be given to that of 
Hurley. 

7. The two funds should pay pro rata the expenses of the wind- 
ing up. The commissions of the receiver must, of course, be founded 
upon the amount of each fund, and the percentage due must be 
paid by each. We have, we think, now reviewed all the questions 
which have been presented for our determination, and the result 
is that the orders both of the general and special terms will be 
modified in accordance with the views herein expressed. The costs 
of the receiver only will be paid out of the two funds pro rata. 

All concur. 
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a policy of $3,000, taken out by the debtor and assigned by him to creditor, 
who paid fees and assessments. It appeared that the payments and in- 
terest on the policy during twenty-six years, the debtor’s expectancy of 
lite according to the Carlisle tables, would have amounted to $4,336. She 
died within two years. 


Held, Vhat it was not a gambling contract; and, as against the representa- 
tives of the debtor, the creditor was entitled to the whole amount of the 
policy. 


Grant Werpman and A. Srantey Uxricn, for Appellant. 
F. E. Merry and W. M. Drmrr, for Appellees. 


Paxson, C. J. 
This case is not free from difficulty. It has been twice argued, 
and has received a most careful consideration. It presents the 


question, to what extent a creditor may lawfully insure the life of 
his debtor. We have avoided ruling this point before, because it 
was one of grave importance, and the cases in which it was raised 
did not necessarily require it, nor did they present all the facts 
necessary to enable us to dispose of it satisfactorily. This record 
raises the whole question squarely. 

The facts are substantially as follows: The defendants are doing 
a firm business at: Lebanon, Pa., and hold a judgment against one 
Andrew Bleistine, in the Court of Common Peas of Lebanon County, 
which, with interest and costs, amounted to $110.02. The judg- 
ment was sufficiently secured on real estate, and the defendants 
were not pressing their debtor for the money. He was being 
pressed by other creditors, who held subsequent liens on his prop- 
erty. It was necessary to quiet them for Bleistine to pay off the 
judgment held by the defendants, or get rid of it in some manner. 
Not having the money, he applied to the defendants to satisfy it, 
and take a policy on his life instead. The evidence is uncontra- 
dicted that the defendants were averse to this, and for a time de- 
clined, but finally yielded to Bleistine’s entreaties, and his wife’s 
tears, to save their home. The evidence shows that Bleistine offered 
them an insurance of $3,000 or $5,000 or $10,000, or any amount 
iat aie senedensadaeeacieditenadsas riaeabienoneiaumacttencaindemaneate cedeaimmanammemmean aaa 
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they wanted. The negotiation resulted in the defendants taking a 
policy of $3,000 on the life of Bleistine in the U. B. Mutual Aid 
Society. The policy was issued in the name of Bleistine as bene- 
ficiary, and afterwards assigned by him to the defendants, who paid 
the entrance fee and all subsequent assessments. The assignment 
was absolute, and not as collateral security, and the judgment re- 
ferred to was satistied of record. After Bleistine’s death, the 
insurance money was paid by the company to the defendants. 
Subsequently this suit was brought by the executor of Bleistine to 
recover from them the amount received over the debt and interest 
and premiums paid; the plaintiff alleging that the amount of insur- 
ance was so disproportioned to the debt as to make it a gambling 
transaction, within the doctrine of Gilbert vs. Moose (104 Pa. St., 
74) and the cases following it. 

We may safely assume that the debt due by Bleistine to the de- 
fendants was bona fide; that, so far from the latter having pro- 
cured the former to insure his life for their benefit for speculative 
purposes, they entered into it with reluctance, at the earnest re- 
quest of Bleistine and his wife, to relieve them from financial em- 
barrassment and to save their home. This takes out of the case 
the controling element which existed in Gilbert vs. Moose and that 
line of cases. Yetif the defendants, even for an honest purpose, 
have transgressed the law, and made this a gambling transaction, 
they must suffer the penalty for such violation. 

The first and second assignments present the main question in 
the case. Upon the trial below, the defendants proved, under ex- 
ception, the life expectancy of Bleistine, and the amount of assess- 
ments on this policy had he lived out his full life expectancy. It 
appears from this evidence that the insured was forty-two years of 
age, and that his expectation of life, according to the Carlisle 
tables, was twenty-six years; that had he lived that length of time 
the interest on the judgment, with the annual dues and assessments 
and interest thereon, would have amounted to $4,336.31, being 
$1,336.31 in excess of the amount of the policy. This evidence was 
not contradicted. Its admission forms the subject of the first as- 
signment. In the second assignment complaint is made that the 
learned judge erred in his answer to the plaintiff's sixth point, 
The point is as follows: “The amount allowed and paid as the 
consideration of the transfer of the insurance, to wit, the sum of 
$99.51, with interest thereon from December 7, 1875, to April 2, 
1877, and the costs, were grossly inadequate; and the dispropor- 
tion between that amount and the amount of the insurance ($3,000) 
is so great as to require the court to say, as matter of law, that the 
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transaction was a wager, and that in this action Reinoehl & Meily 
have no right to retain more of the insurance money received by 
them than the amount of their satisfied judgment, with interest and 
costs, and the premiums and assessments paid by them, with inter- 
est thereon; and therefore the verdict of the jury must be in favor 
of the plaintiff for the amount received by the defendants, with in- 
terest from the date of its receipt, less the amount of the judgment, 
interest and costs, and assessments and premiums paid, with inter- 
est.” This point was refused. 

Whether the question of excess of insurance is to be disposed of 
by the court as a matter of law, or by the jury as a question of fact, 
it is essential that we should have a fixed rule. We have none 
now. I felt the importance of this in delivering the opinion of the 
court in Grant's Adm'rs vs. Kline (115 Pa. St., 618), where I said: 
“ Speaking for myself, it may be that a policy taken out by a cred- 
itor on the life of his debtor ought to be limited to the amount of 
the debt, with interest, and the amount of premiums, with interest 
thereon, during the expectancy of life, as shown by the Carlisle 
tables. This view, however, has never been adopted by this court 
in any adjudicated case, nor do we feel compelled to define the dis- 
proportion now, in view of the particular facts of the case in hand.” 
In the subsequent case of Cooper vs. Shaeffer (Pa. Sup.), our 
Brother Sterrett, after quoting the above, remarked: “This ap- 
pears to be a just and practicable rule.” No such rule was estab- 
lished, however, in Cooper vs. Shaeffer. In that case there was an 
insurance of $3,000 to cover a debt of $100, and this court said, 
through Mr. Justice Sterrett: ‘In view of the undisputed facts, 
the learned judge of the common pleas held that the disproportion 
between the insurance of $3,000 and the debt of $100 was so great 
as to require him to say, as matter of law, that the transaction was 
a wager, and that the assignors of the policy had no right to retain 
more of the insurance money recovered by them than the amount 
of the debt, plus the premiums paid and interest thereon. In this 
he was clearly right. The disproportion is so great as to make the 
insurance a palpable wager, and no court should hesitate to declare 
it so as matter of law.” We have no doubt that, in a proper case, 
where the facts are not disputed, it is the duty of the court to pro- 
nounce upon the character of the policy. Thus in Grant’s Adm’rs 
vs. Kline, supra, it was said: “To take out a policy of $5,000 to 
secure a debt of five dollars would be such a palpable wager that 
no court would hesitate to declare it so as matter of law.” It is 
true this remark was made by way of illustration, and we only refer 
to it for that purpose now: Cooper vs. Shaeffer decided nothing 
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but that particular litigation. It laid down no rule for the future 
beyond its own particular facts, viz., that an insurance of $3,000 for 
a debt of $100, unexplained, was a gambling policy. It may be 
asked why it does not rule this case, where the amount of insurance 
was the same, and a difference of a few dollars only in the amount 
of the debt. The answer is not difficult: Cooper vs. Shaeffer was 
decided upon the single ground of the disproportion between the 
insurance and the debt. There were no facts in evidence by which 
this disproportion could be explained or shown to be justifiable. 
This appears by the report of the case, as well as from the opinion 
of Judge Simonton, who tried that as well as this case below. In 
refusing a new trial in the case in hand, that learned and able 
judge said, in reference to Cooper vs. Shaeffer: “Even the age of 
the insured was not dwelt upon as an element of the problem, and 
there was not a word of evidence as to the expectancy of life or 
the probable amount of annual payments to be made. Here, how- 
ever, these important matters were urged as a principal ground of 
defense, and required consideration. In our opinion, they neces- 
sarily carried the case to the jury, and abundantly justified the 
verdict. The defendants insured a healthy man of forty-two years 
in the sum of $3,000, to protect a debt of $100. If he had merely 
lived out his expectancy, and no longer, they would have been 
obliged to pay for assessments and annual dues $2,436.32, to 
which, if interest be added, the amount of their investment would 
have been $4,336.31. In return they would have received $3,000, 
thus suffering a considerable loss. Surely, to call such a transac- 
tion ‘speculation’ is to misuse the word. That it happened to be 
profitable, because the insured died within a few years, is mani- 
festly not to the point.” I have quoted this extract at length, 
because I could in no better way emphasize the distinction between 
Cooper vs. Shaeffer and the case in hand. 

The law very properly lays a mailed hand upon speculative life 
insurance. Of all-the forms of gambling, it is one of the most 
objectionable. The records of our own court show that it some- 
times leads to murder. The holder of a policy upon a life in which 
he has no interest, either of a social or pecuniary nature, has a 
strong interest in the death of the assured. This interest grows 
and strengthens with each payment of premium. He has made a 
bid upon the life of another person. A man who will engage in 
such a transaction cannot safely be regarded as a saint. He sees 
with growing impatience that life prolonged from year to year, and 
his money slipping away in premiums. A man thus situated soon 
becomes familiar with the thought of the death of the person who 
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stands between him and what, in his morbid fancy, he may regard 
as his rights. That crime follows in some instances is a fact of 
which we have judicial knowledge. All life insurance is in one 
sense speculative, yet within proper restrictions it has been found 
to be highly beneficent, and not in conflict with public policy. It 
enables a man in the days of his early struggles to provide for his 
family in case of his death. It renders it possible for a business 
man to borrow the capital needed for success. It furnishes the 
means, and the only means, by which a creditor may sometimes 
secure a doubtful claim. Yet in all these cases there is the element 
of speculation, for, if the assured dies shortly after the policy is 
issued, the beneficiary, whether he be a blood relation or a cred- 
itor, gets asum of money greatly disproportioned to the amount 
paid. But in these cases the law does not regard the speculative 
element as one of danger. It is true that a son who takes out a 
policy on the life of his father, or a creditor upon the life of his 
debtor, may have an interest in the death of the assured, and resort 
to crime to procure it; but experience shows that such instances 
are extremely rare, and the temptation no greater than in thousands 
of other instances in which one person may be benefited pecuniarily 
by the death of another. But a policy taken out by one who has 
no interest, either as a creditor or a relative, in the life of the 
assured, is always a danger signal. 

It is settled law that a creditor has an insurable interest in the 
life of his debtor, but up to this time there is no decision as to the 
limit of this right. Our own cases furnish us no settled rule, and 
for this reason I do not think it necessary to review them. Each 
case has been decided upon its own facts. In Cooper vs. Shaeffer, 
as before observed, it was said the insurance was too large. In 
Grant’s Adm’rs vs. Kline, on the other hand, we held that the 
amount of insurance was not disproportioned to the debt. We 
have now reached a point where it is necessary to lay down some 
fixed rule by which such cases can be disposed of in the future, 
otherwise the rulings of the courts and the verdicts of juries upon 
such questions will be arbitrary; and where there is nothing in a 
case but the amount of the insurance and the amount of the debt it 
is impossible for either a court or a jury to arrive at a correct re- 
sult. Starting out with the conceded proposition that a creditor 
has an insurable interest in the life of his debtor, and may lawfully 
take out a policy thereon, it follows logically that he may take out 
the policy in such a sum as may reasonably secure the debt. It 
needs no argument to show that, if my debtor owes me $1,000, a 
policy for $1,000 would be inadequate; for, if my debtor dies within 
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wenty-four hours after the policy is taken out, I am a loser by the 
amount of the premium paid, and it would be but a few years before 
the interest on the debt and the premiums would exceed the debt. 
Every future payment then would be a loss, with the only alterna- 
tive of adding to this loss year by year, or abandoning the policy 
altogether, and sinking the whole amount paid. It seems clear, 
upon reason, that the creditor may take out a policy in excess of 
his debt. But to what excess? The answer to this question ob- 
viously depends upon circumstances. An important element in the 
consideration of this question is the age of the assured. The differ- 
ence between a policy on the life of a man of twenty-five years of 
age and one of seventy-five is clear to the dullest understanding. 
The assured was only forty-two years of age, and his expectancy of 
life was twenty-six years. The chances were greatly in favor of his 
living out his expectancy. The Carlisle tables were prepared with 
care, by competent experts, and are the result of actual experience. 
I am therefore justified in saying that the chances were in favor of 
the assured living out his expectancy, in which case there would 
be the loss of interest on the debt for twenty-six years added to the 
dues and assessments, with interest thereon, for the same period. 
The evidence shows that in such event the defendants would have 
been losers by a considerable sum. In fact, I infer from the tables 
furnished that after about seventeen years the defendants would 
have carried this policy at a loss. The defendants assumed this 
risk when they took out the policy. They also had the chance of 
the assured not living out his expectancy. This is a risk which an 
insurance company assumes upon every policy which it issues. In 
a particular instance the assured may live many years beyond his 
expectancy, which is a large gain to the company; but this gain is 
equalized by the loss in instances where the assured dies before 
the expiration of his expectancy, so that in the vast volume of busi- 
ness of such corporations the average result is reasonably uniform. 
But the holder of a single policy can have no average result. He 
takes the risk, with the chances fairly balanced. Had these de- 
fendants taken out one hundred policies on the lives of as many 
debtors, it is more than probable that some of them would have 
largely exceeded their expectation, while others would not have 
reached it. In such case there would not have been material gain 
or loss. Had the assured lived out his expectancy of life, no ques- 
tion would probably have arisen as to the right of the defendants 
to retain the whole of the money. It could not, then, have 
been successfully assailed as a gambling transaction. I submit 
that the character of the contract cannot depend upon results of or 
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the accident of death. If not lawful in its inception, it could never 
become so. 

In order to ascertain whether an insurance is disproportioned to 
the debt, regard must be had to the age of the assured, his expec- 
tation of life, and the cost of carrying the insurance, with interest 
thereon, as well as upon the amount of the debt. The evidence 
which forms the subject of the first assignment was not only proper, 
but essential, to an intelligent understanding of the case. It is 
just what was lacking in Grant’s Adm’rs vs. Kline, and was one of 
the reasons why we avoided deciding the broad question in that 
case. But any one who reads that opinion between the lines can 
see that the judicial mind must have been influenced to some extent 
by the suggestion in reference to the Carlisle tables. The rule we 
now announce may not be the best, but we have not been able to 
find a better, after a most careful and anxious consideration of the 
question. That it will not produce exact justice in all cases is pos- 
sible. There will always be cases of individual hardship in the 
application of all general rules. No general rule can be made to 
fit each particular case; otherwise it would cease to be arule. My 
attention was especially called to this difficulty by the following 
extract from the opinion of the learned judge below in refusing a 
new trial: “With much respect, it is suggested that the principle 
indicated in Grant’s Adm’rs vs. Kline (115 Pa. St., 625), and Cooper 
vs. Shaeffer, supra, as the proper rule to determine for what sum a 
creditor’s policy should be taken out, ought to be somewhat ex- 
panded before it is positively adopted. As now stated, it would 
not provide for a case like this, where the policy is taken out in a 
company which levies annual [monthly ?] assessments, and where, 
therefore, allowance must be made in the creditor’s forecast for 
possible fluctuations. Neither would it now provide for the not in- 
frequent contingency of the insured outliving his expectancy. 
Under the present form of the indicated rule, the creditor must 
always lose if the debtor lives beyond his expectancy; and it cannot 
be accurately applied to assessment insurance, because in this 
variety of the business the annual payments are not a previously 
known and certain sum.” 

We have no difficulty in disposing of the objection that the rule 
does not provide for the case of the assured living beyond his ex- 
pectancy, and thus entailing a loss upon the creditor. If we go 
beyond the expectancy, where are we to stop? A man may live to 
the age of a hundred, and such length of days is of frequent occur- 
rence. To sanction a policy covering such a period, and yet to allow 
the holder to recover the full amount in case of death within a year, 
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would be a retrograde step in our decisions. Under such a system, 
the creditor would be absolutely secure, with the possibility of an 
enormous gain in case of an early death; whereas at present, as I 
have endeavored to show, the risk of a debtor’s exceeding his ex- 
pectancy is equalized by the possibility of his death within it, and 
in a given number of cases the result produces uniformity. The 
want of uniformity is not the fault of the rule, but of its application 
to a single case. 

There is more difficulty in the other objection. The policy in 
question, however, was taken out in a mutual company, where as- 
sessments are made from time to time, and there appears to have 
been no difficulty upon the trial below in ascertaining with suffi- 
cient accuracy the amount of assessments which the defendants 
would have been called upon to pay had the assured lived out his 
expectancy. The precise amount of such assessments cannot, of 
course, be estimated with the same accuracy as in the case of a 
company in which the annual premium is a fixed sum. But the 
assessments, even in a mutual company, can be approximated by the 
experience of other similar companies with sufficient accuracy to 
base an insurance upon it; and, where a policy has been taken out 
in good faith by a creditor, the law does not exact impossibilities. 
A slight mistake, one way or the other, owing to the condition of 
the company’s business, by which assessments are increased or 
diminished, would not necessarily vitiate a policy. The cost of life 
insurance, by whatever system adopted, it is believed does not vary 
so greatly as to prevent a reasonable approximation thereof. It 
may be that few men would take out a life policy to secure a debt 
of $100, where there is an expectancy of life for twenty-six years, 
and pay an annual assessment or premium in excess of the whole 
amount of the debt. But we do not pass upon the wisdom of con- 
tracts. We only consider their legality, and care must be taken in 
the enforcement of an admittedly sound rule of public policy not to 
impinge upon the right of the citizen to contract. In this instance 
the contract was lawful, and the defendants appear to have entered 
into it, not so much for their own benefit as for the accommodation 
of the assured. We are not to measure its legality by its results 
but by its surroundings at the time it was made. We are of opin- 
ion that a creditor may lawfully take out a policy on the life of his 
debtor in an amount to cover the debt, with interest, and the cost 
of such insurance, with interest thereon, during the period of the 
expectancy of life of the assured, according to the Carlisle tables. 
We find no error in the ruling of the court below. 

Judgment affirmed. 
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Rosrnson, J. 

Appellee sued the appellant upon a policy of fire insurance for a 
fire loss The complaint contained two paragraphs. The first. 
paragraph alleged that the appellant issued the policy; that appel-~ 
lee owned the property; that the building was destroyed by fire 
during the term the policy had to run; that due notice of loss was 
given. The policy was set out, and it was alleged that the house 
was vacant to the knowledge of the appellant at the time the policy 
was issued. The second paragraph of the complaint is substantially 
the same as the first, except that it alleges that, though the house 
was occupied at the time the policy was issued, it became vacant 
before the maturity of the premium note, and that with knowledge 
of such vacancy the appellant accepted full payment of said premi-~ 
um note; that afterwards appellee requested that the insurance be 
held good until he could get a tenant in the house; that this was 
refused, and appellee then demanded a cancellation of the policy, 
and a return of the unearned premium. The appellant refused to. 
do either, and then and thereby elected to waive the condition in 
the policy against vacancy, and continue the policy in force, and 
that it so remained until the house was burned, about two years. 
thereafter. The appellant demurred to the complaint, which was. 
overruled and excepted to, and then answered in two paragraphs: 
First, general denial; second, that the contract of insurance was; 
composed of the application and policy. Both are set out, and 
show that the insurance was wanted and granted on a house while 
occupied by a tenant as a dwelling, and that without the knowledge 
"* Decision rendered, May12,180.. 2° 8 
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or consent of the appellant the house was vacant when burned. The 
reply was in general denial. Upon this issue the cause was sub- 
mitted to the court, and tried upon an agreed statement of facts as 
the evidence. There was a finding and judgment for the appellee. 
Motion for new trial overruled and excepted to. 

The argument of counsel is limited to the alleged error in the 
court in overruling the motion for new trial upon the causes that 
the finding was not sustained by sufficient evidence, and was con- 
trary tolaw. Among the agreed statements of facts upon the trial 
of said cause were the following: That on the 21st day of Febru- 
ary, 1885, appellee made his application to the company of the ap- 
pellant through its duly-authorized agent for insurance on a one 
and one-half story building and dwelling house owned by the ap- 
pellee and situated upon his farm, which application was in writing, 
and was made a part of the contract of insurance under the policy 
issued thereon. That said application was forwarded by the agent 
to whom it was made to the company’s general agent at Chicago. 
That thereupon said company executed and delivered to the ap- 
pellee a policy of insurance on said building for $500, to run for 
three years, and which expired at 12 o’clock at noon on the 21st 
day of February, 1888. That the agent to whom such application 
was made continued as such up to the trial of this cause. That at 
the time said application was made and policy issued said building 
was occupied by a tenant, and continued to be so occupied until in 
March, 1885, when the tenant moved out, and the house was rented 
to another tenant until March, 1886, who occupied it until Septem- 
ber, 1886, when he left the property, and it remained vacant from 
thenceforward until destroyed by fire, for the reason that appellee 
could not obtain a tenant therefor. That appellee made a contract 

n the fall of 1885 with a party to occupy the house from March, 
1886, who desired to occupy the house before the expiration of the 
other tenancy, but could not obtain the keys from the former tenant 
until March, 1886, at the expiration of his tenancy, and the last- 
named party failed to take or occupy the house. That appellee, at 
the time said policy was issued, executed a note for the premium, 
as recited in the policy, and he paid the same to the company sixty 
days before it became due, it becoming due January 1, 1886. That 
in the latter part of October, 1885, appellee wrote a letter to the 
agent of the company to whom he had made the application for 
said insurance, and who was still such agent, informing him that 
said building was vacant, and asking a permit from the company 
for it to stand vacant until it could be occupied, and he answered 
appellee’s letter, refusing to give such permit. That appellee had 
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before that time notified the said agent that his house was vacant, 
and requested a permit for it to stand vacant, but none was given 
and thereafter, on November 20, 1885, the appellee wrote said 
agent, saying: “If your company will not hold the insurance good 
on my vacant house till I can get it occupied, or give me a permit 
to let it stand until March Ist, then they can cancel my policies, all 
of them, and return me the unearned premium.” This letter was 
forwarded by the agent to the general agent at Chicago, who had 
full authority to act thereon with the agent’s recommendation and 
indorsement, and was received by the general agent in Chicago on 
December 2, 1885. That said company never answered said letter, 
and did not send or grant the appellee any permit for said house 
to stand vacant; nor did said appellant at any time cancel said 
policy, or notify the appellee of the intention so to do, or notify 
appellee of an intention, desire, or willingness so to do, but re- 
mained entirely silent. That on the 30th day of November, 1887, 
said building was totally destroyed by fire, without the fault of the 
appellee. That it was appellee’s property. Was worth more than 
$500. That appellee made due proof of loss. That after proof of 
loss appellant wrote appellee a lengthy letter, declining to pay the 
loss, and repudiating liability, for the reason, among others, that 
when said loss occurred, and for some time previous thereto the 
property had been vacant. Under these facts, and in order to 
clearly understand the contentions in the argument, it will become 
necessary to quote from certain parts of the application for insur- 
ance and the policy issued thereon. The following provisions are 
contained in the application, which forms a part of the contract of 
insurance :— 

Application of Charles G. Boyer * * * for insurance against loss or 
damage by fire, * * * according to thespecitications below, * * * on 
one and one-half story shingle-roof frame building while occupied by tenant 
as a dwelling. 

The policy issued upon this application contains the following :— 


To insure Charles G. Boyer against lossor damage by fire * * * $500,on 
one and one-halfstory shingle-roof frame building occupied by tenant asdwell- 
ing. This insurance is based upon the representations contained in the in- 
sured’s application, * * * each and every statement of which is hereby 
specifically made a warranty and part hereof; and it is agreed that if the 
above-mentioned buildings be or become vacant or unoceupied * * * 
without consent indorsed hereon, then and in each and every of the above 
cases said policy shall become null and void. No agent or employe of this 
company, or any other person or persons, have power or authority to waive 
or alter the terms or conditions of thispolicy, except only the general agent 
at Chicago, Illinois ; and any waiver or alteration by him must be in writing. 
If above-mentioned building be or become vacant or unoccupied * * * 
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without consent indorsed hereon, * * then * * * policy shall be null 
and void. This company reserves the right to cancel this policy, or any part 
thereof, by tendering to the assured the unearned premium. 


Having thus endeavored to be accarate and painstaking in the 
statement of facts that must necessarily have a controlling influence 
upon the legal questions that are the legitimate sequence of these 
facts, we readily recognize the importance of the legal propositions 
involved. It is contended by the appellee that, as the appellant re- 
ceived payment of the premium note, in consideration of which the 
policy was issued, after full notice that the property had become 
and was then vacant, it thereby conclusively waived the right to 
forfeit the policy on account of the alleged breach of the condition 
as to vacancy therein contained, and that the condition as to va- 
cancy does not render the policy void, but voidable at the election 
of the company. When appellant received notice that the property 
was vacant, and was requested to cancel the policy and return the 
unearned premium, or give a vacancy permit, appellant was put to 
elect to forfeit the policy and return the unearned premium, or to 
be bound by the policy, and, having failed to exercise the right of 
election, was bound by the policy, and is estopped from setting up 
the forfeiture. The appellant, on the other hand, earnestly contends 
that the conditions as to vacancy of the building worked a forfeit- 
ure; that the policy was void, not voidable; and that there was no 
waiver. There is no doubt as to the propriety of insurance com- 
panies annexing such conditions in contracts of insurance as are 
contained in the contract with the appellee in the case at bar, and 
that such conditions may be essential and necessary to their pro- 
tection, and the proper and successful management of the business 
of insurance; but the question is whether such conditions are not 
for the benefit of the company, and may not be waived, and do not 
in such cases render the policy void, but voidable. It is held in 
cases of high authority that “a continuing warranty in a policy of 
insurance, the breach of which, whether injurious to the insurer or 
not, avoids the policy, being in the nature of a forfeiture, must be 
construed as strongly against the insurer and as favorably for the 
insured as its terms will reasonably permit.” This particular ques- 
tion seems to have been considered in the case of Association vs. 
Beck (77 Ind., 203). Judge Woods, in delivering the opinion, cites 
with approval the case of Viele vs. Insurance Co. (26 Iowa, 1), where- 
in the court says: “The position of defendant’s counsel, which is 
supported by several authorities, is to the effect that upon the 
breach of the condition of the policy by the assured, which would 
defeat recovery thereon, it becomes absolutely void, as it were dead, 
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and that nothing short of a new creation would impart vitality to 
it. This doctrine is certainly unsound when applied to other con- 
tracts; for, on the contrary, after default in the conditions by one 
party the other may waive the forfeiture, and treat the instrument 
of binding force upon himself. No reason can be given to except 
policies of insurance from the operation of this rule.” The learned 
judge, in commenting upon this statement of the law, says: “The 
logical and necessary deduction from this doctrine is that a distinct 
act of affirmance of the contract by the party entitled to avoid it, 
made with knowledge of the facts, and especially such acts as the 
demand and receipt of premiums or assessments, would constitute 
a waiver of the forfeiture or of the right to amend the contract, and 
so it is held in several of the cases already cited.” Alarge number 
of authorities are cited in support of the view expressed. The case 
of Association vs Riddle (91 Ind., 84) declares the same doctrine. 
But, returning to the agreed facts, we find that appellee paid the 
premium for which he had given his note due January 1, 1886, sixty 
days beforeit was due. That before payment he notified the agent 
to whom he made the application of insurance that the building 
wus vacant, and asked a permit from the company for it to stand 
vacant until it could be occupied, which request was refused by the 
agent, and had before that time notified said agent that the house 
was vacant, and requested a permit for it to stand vacant, but none 
was given, That on the 20th day of November, 1885, appellee again 
notitied the agent with whom he made the application for insurance 
that the house was still vacant, asking a permit ot vacancy, or a can- 
cellation of the policy and the return of the unearned premium. 
This letter was forwarded by the agent, with his indorsement there- 
on, to the general agent at Chicago, who, it is conceded, had full 
authority to act thereon, and was received by him on the 2d day of 
December, 1885, but said letter was not answered, no permit of va- 
cancy was given, the policy was not canceled, and there was no 
notice to appellee of appellant’s intention so to do, but appellant 
remained entirely silent, and did not return the unearned premium; 
and, although appellant had notice that said building was vacant, 
the appellant took no action, under the conditions in said policy 
and contract of insurance, towards annulling or canceling the same, 
but retained the unearned premium, and made no claim of the for- 
feiture of said policy until after the appellee’s loss by fire. That 
appellant, upon notice that the building was vacant, could have re- 
turned the unearned premium, and elected to declare the policy 
forfeited, is doubtless true; but having, under the facts -etsted, 
waited, without any action, until after the loss by fire, was appellant 
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then in a condition to claim exemption from the payment of the 
loss by reason of the conditions named in the contract of insurance? 
We have given the principle arising out of these facts mature and 
careful consideration, and as a result the inquiry forces itself upon 
us: Can we declare as a principle of law that an insurance company 
may receive the premium for the full term of the policy under the 
conditions in the contract similar to those in the case at bar, having 
the right to return the unearned premium for a breach in the con- 
tract, and cancel the policy, with full notice of such breach retains 
the premium, remains silent, takes no action, and, without notice to 
the assured until after loss, then claim to be exempt from payment 
of loss, and assume the policy is forfeited? The current of the de- 
cisions upon conditions in insurance contracts similar to those 
named hold that forfeitures do not exist in such cases, and do not 
constitute a defense to an action for loss sustained. It is a common 
thing for insurance policies to contain the condition: “If the as- 
sured shall have or hereafter make any other insurance on the 
property herein insured, or any part thereof, without notice to or 
consent of this company in writing indorsed hereon, this policy 
shall become void.” The condition that the policy shall be void 
should the building insured becume vacant is of no more apparent 
importance and necessity for the protection of insurance companies 
than the condition quoted agaiust other insurance without consent 
indorsed on the policy. In the case of Insurance Co. vs. Spiers 
(Ky.), itis said: ‘The decided current of authority, however, is 
that this waiver way arise from the act or conduct of the insurer, 
and silence for an unreasonable time upon his part after notice or 
knowledge of the breach of the condition will constitute such con- 
duct. If notice be given to the company of the additional insurance 
or increased risk, and no objection be made within a reasonable 
time, fairness and good faith should estop it from insisting upon 
a forfeiture, because its consent was not indorsed upon the policy 
according to its literal terms. The assured has a right to infer 
therefrom that the company will not insist upon it. It has not 
spoken as to a matter for its benefit when it could and should have 
done so, to prevent another from being: misled to his probable in- 
jury. Ifit had done so he might have protected himself, probably, 
by other insurance. Its silence under such circumstances is a con- 
sent to the additional insurance. A forfeiture upon this ground is 
not for fraud. It may cancel the policy by reason of it; but if it 
does so it must refund a proper proportion of the premium. It 
cannot, therefore, remain mute, with a knowledge of the existence 
of the grounds of a forfeiture, and if there be no loss, retain the 
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entire premium, but, if there be one, rely upon the breach of the 
contract. The term ‘ void,’ as used in the policy, is to be regarded 
as meaning that the insurer may, at his exclusive option, treat it-so, 
and not that the contract becomes an absolute nullity as to either 
party. The insurer may, therefore, by his conduct, waive his right 
of forfeiture, and estop himself from insisting upon it.” The case 
of Hamilton vs. Insurance Co. (Mo.) is in accord with the above 
case. In Havens vs. Insurance Co. (111 Ind., 90), it is said: “It 
is sbundantly settled that, notwithstanding conditions in the policy, 
if at the time the insurance was effected or afterwards there were 
conditions, uses, or incidents of the risk which were in conflict with 
couditions in the policy, and which were known to the insurer or 
its agent, whose knowledge is imputable to the company, such con- 
ditions, uses, or incidents cannot be used to defeat a recovery after 
loss has occurred.” It is further saidin thiscase: ‘The tendency 
of the modern cases is to hold that, if notice be duly given to the 
company or its agent of additional insurance, or if actual knowl- 
edge is brought home that other insurance exists or has been ob- 
tained, and no objection is made, the company will be estopped 
from insisting on a forfeiture because its consent was not indorsed 
on the policy: Wood, Ins., §§ 382, 383; May, Ins., 369, 370. Hav- 
ing knowledge of the other insurance, the company may manifest 
its dissent by canceling its policy; otherwise it will be treated as 
having assented, and waived compliance with the condition.” In 
the case of Wakefield vs. Insurance Co. (50 Wis., 532), the facts and 
conditions in the contract of insurance are almost identical with 
those in the case at bar; in fact, there is no distinguishable differ- 
ence. This case plainly declares the doctrine that notice to the 
company that the insured premises had become vacant, a failure to 
return the unearned premium andcancel the policy before loss, was, 
after loss, under these facts and conditions, a waiver of forfeiture, 
and the company would be bound for the loss: See, also, Beverly 
vs. Insurance Co., 92 N. Y., 51; Short vs. Insurance Co., 90 N. Y., 
16. From the foregoing considerations we are clearly of the opin- 
ion that there was no forfeiture of the policy issued by the appel- 
lant to the appellee, but that such forfeiture was waived by the 
appellant, and that said policy was in force when the appellee’s 
building insured therein was destroyed by fire. There was no 
error in overruling the motion for new trial. The case should be 
affirmed, and is affirmed, at appellant’s costs. 





Supreme Court of California. 


SUPREME COURT OF CALIFORNIA. 


SMITH et AL. 
ve. 


PHENIX INS. CO.* 


The property was leased with an agreement of the lessee to purchase on or 
before the termination of the lease. 


Held, That this was a violation of the policy provision against change of 
title or possession. 


Notice to the company of possession by lessee, before the loss, was not a 
waiver of the provision. 


Van Ness & Rocue, for Appellant. 
Barciay, Witson & Carpenter, for Respondents. 


Works, J. 
This was an action on a policy of fire insurance. Trial by the 
court, and finding and judgment for the plaintiffs. The defendant 
appeals from the judgment, and the case comes up on the judg- 
ment roll. The policy sued on contained the following clause:— 


If the interest of the assured in the property be other than an absolute fee- 
simple title, or if any other person or persons have any interest whatever in 
the property described, whether it be real estate or personal property, or if 
the building insured or containing the property insured by this policy stands 
on leased ground, or if there be a mortgage or other incumbrance thereon, it 
must be so represented to the company, and so expressed in the written part 
of this policy ; otherwise the policy shall be void. When the property shall 
be sold or encumbered or otherwise disposed of, written notices shall be given 
to the company: of such sale or incumbrance or disposal, and its assent 
thereto indorsed thereon; otherwise this insurance on said property shall 
immediately terminate. * * * If the property be sold or transferred (in 
whole or in part), or upon the commencement of foreclosure proceedings 
against or a sale under a deed of trust, or the existence of a judgment lien 
upon, or the issue or levy of an execution against, any kind of property 
herein described, or if the property be assigned under any bankrupt or 
insolvent law, or any change takes place in the title or possession (except in 
case of succession by reason of the death of the assured), whether by legal 
process or judicial decree, or voluntary transfer, assignment, or conveyance, 
of if the title or possession shall be changed from any cause whatsoever * * * 
then there shall be no liability whatever under this policy for any loss or 
damage resulting frem fire or fires, whether such loss or damage be immediate 
or remote. 


Subsequent to the issuance of the policy, the assured leased the 
property to one Jerome D. Stewart for the term of five years, and 


* Decision rendered, March 10, 1890. 
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the lease also contained an agreement between the respondent and 
said Stewart for the sule of said property, as follows:— 

It is further agreed that said party of the second part may, at any time 
during the said term of five years, purchase said hotel, lots, and premises for 
the sum of $25,000 cash, and likewise purchase said carpets, gas fixtures, and 
range at cost price. Itis further agreed that said party of the second part will 
purchase said hotel, lots, and premises on or before five years from this date 
for the sum of $25,000, together with the said carpets, gas fixtures, and 
range at their cost price. 


It was further agreed that the said Stewart should pay one-half 
of the insurance on the property. Stewart took possession under 
this lease. 

It will be observed that the policy is rendered void if at the 
time of the issuance thereof any other person or persons have any 
interest whatever in the property. So if, “after the policy takes 
effect, the property be soldortransferred * * * orany change 
takes place in the title or possession * * * or the title or pos- 
session shall be changed from any cause whatsoever.” The sole 
question in the case is whether the contract above mentioned, and 
the change of possession thereunder, was within these prohibi- 
tions, and worked a forfeiture of the policy. These forfeiture 
clauses in ‘the policy should be strictly construed, and, where the 
prohibition is against a sale or alienation or conveyance of the 
property, an agreement to sell is not within its terms: Hitchcock 
vs. Insurance Co., 26 N. Y., 68; Jackson vs. Insurance Co., 23 Pick., 
418; Gingrich vs. Foltz., 19 Pa. St., 38; Masters vs. Insurance Co., 
11 Barb., 624; Orrell vs. Insurance Co., 13 Gray, 431; Trumbull vs. 
Insurance Co., 12 Ohio, 305; Hill vs. Protection Co., 59 Pa. St., 474; 
Insurance Co. vs. Kelly, 32 Md., 421. And it has been held that, 
so long as the assured retains an insurable interest in the property, 
he is entitled to recover to the extent of such interest: Stetson vs. 
Insurance Co., 4 Mass., 330; 3 Kent. Comm., 261; Trumbull vs. 
Insurance Co., supra. 

But the question before us is not whether there had been a sale, 
alienation, or conveyance of the property, or whether the assured 
had an insurable interest at the time of the loss, but whether “ any 
change” had taken place in the title or possession. About this it 
seems to us that there can be no doubt. The agreement between 
the parties gave the vendee the option to buy at any time during 
the tive years for which his lease ran, and absolutely bound him to 
buy and pay the purchase money at the end of that time. This 
gave him an equitable title in the land: De Rutte vs. Muldrow, 16 
Cal., 505-512; Hall vs.t{Center, 40 Cal., 63; Dowd vs. Clarke, 54 Cal., 


48; Pelton vs. Insurance Co., 77 N. Y., 605; Davidson vs. Insurance 
Ver. XXI.—27. 
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Co. (Iowa); Germond vs. Insurance Co., 2 Hun., 540; Ramsey vs. 
Insurance Co.,2 Fed. Rep., 429; 2 Amer. Law Reg. (N. S.), 438; 
Moore vs. Burrows, 34 Barb., 173. 

If an attempt had been made to recover the possession of 
the property during the term for any violation of the terms of 
the lease, he could have defeated such recovery by exercis- 
ing his option to buy. He was entitled, under his agreement, 
to continue in the possession of the property either before or at the 
end of his tenancy by paying the purchase money, and upon such 
payment he would have been entitled to a conveyance. Having 
bound himself absolutely and unconditionally to purchase and pay 
for the property at the end of his tenancy, he would have been 
bound to purchase and make such payment, notwithstanding the 
destruction of the building by fire: Davidson vs. Insurance Co., 
supra; McKechnie vs. Sterling, 48 Barb., 330. His only right 
would have been to look to the respondent for the insurance if it 
had been paid. It has been held that in such cases the insurance 
recovered belongs, in equity, to the vendee, and that the vendor 
holds it in trust for him: Reed vs. Lukens, 44 Pa. St., 200. There- 
fore there was not only a change in the title, but a very important 
and material one, which took away from the respondent, in a 
great measure, the incentive every one has to preserve his property 
and prevent its loss by fire. In some of the cases it is held that 
such a contract constitutes a sale of the property, where, as in this 
case, nothing is to be done on the part of the vendor but to exe- 
cute the deed: Davidson vs. Insurance Co., supra. In this case 
the court said: “The precise language of that portion of the pol- 
icy which is alleged to have been violated is in these words: ‘In 
case any such property shall be sold, conveyed, or incumbered 
* * * without the written consent of this company is obtained, 
* * * this policy shall immediately thereafter be null and void.’ 
It is manifest from the above that the policy contemplated that 
there might be a sale without a conveyance. The provision is the 
same as if the word ‘or’ had been expressed between the words 
‘sold’ and ‘conveyed,’ and as if the policy read: ‘In case any 
such property shall be sold or conveyed,’ etc. In either case the 
policy would be void. We come, then, to the question as to 
whether, where one party binds himself unconditionally to pay a 
certain price for a piece of real estate, and takes possession under 
the contract, and the other party binds himself to convey the real 
estate upon the payments being made, and nothing remains to be 
done but for the party taking possession to make the payments, 
and for the other to make the deed, such contract constitutes a 
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sale of the real estate, within the meaning of the policy. In an- 
swer to this question we have to say that we think it does. Lint 
was the real owner of the house that was burned. The loss was 
his loss. The plaintiff lost nothing, unless he needed the house for 
security. If Lint is responsible, or the property without the house 
is sufficient security for the balance of the purchase money, the 
plaintiff's claim can be collected, and he will have all that he would 
have had if the house had not been burned. If he is allowed to 
collect the insurance and the purchase money both, he will profit 
by the destruction of the property. That the insured shall not by 
his own voluntary act come to have an interest in the destruction 
of the insured property is forbidden, not only by public policy, but 
by all the maxims of insurance, and is precisely what this defend- 
ant attempted to guard against.” 

It is uniformly held that a vendee in possession under an agree- 
ment to purchase real estate is in equity the owner of the property, 
subject to the payment of the purchase money; and the vendor a 
trustee, with the right to hold the legal title until payment thereof, 
and then to convey to the vendee: Baldwin vs. Pool, 74 Ill, 97; 
Roberts vs. Wilkinson, 34 Mich., 138; Derr vs. Dellinger, 75 N. C., 
300; King vs. Ruckman, 21 N. J. Eq., 599; Holbrook vs. Betton, 5 
Fla., 99. And such an interest will be regarded as an absolute in- 
terest, where the assured has represented his interest to be such: 
Hough vs. Insurance Co., 29 Conn., 10; Insurance Co. vs. Wilgus, 
88 Pa. St., 107; Insurance Co. vs. Dyches, 56 Tex., 565; Insurance 
Co. vs. Crockett, 7 Lea., 725. The respondent could not have con- 
veyed the property to another, even if the agreement could be 
construed as one not, in terms, binding him to convey. If the con- 
tract left the purchase at the option of Stewart, the respondent 
could not convey away the property until the time for exercising 
such option had expired: Kerr vs. Day, 14 Pa. St., 112. In this 
case the purchase was not left to the option of the vendee. He had 
the option to buy at any time before the expiration of the term, 
but was bound absolutely to purchase at the end of his term. We 
think it is clear, therefore, thet there was such a change of title 
here as to avoid the policy. The fact that the agreement to con- 
vey was coupled with a lease of the property, under which alone 
the vendee might have taken possession, does not seem to us to 
be at all material. The equitable title passed, and he was as much 
in possession under the agreement to convey as under the lease. 
The court found that the appellant had notice before the loss that 
Stewart was in possession of the property under the lease, but that 
it had no knowledge of the fact that the agreement to convey was 
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contained in such lease." We do not think that such notice to the 
company could affect its right to insist upon the enforcement of the 
express provisions of its contract, or constituted a waiver of such 
right. Judgmeut reversed, with instructions to the court below to 
render judgment on the findings in favor of the defendant. 

We concur: Beatty, C. J.; Fox, J.; Sharpstein, J. 

I dissent: Paterson, J. 

Thornton, J. I concur in the judgment, on the ground that 
there was a change of possession by the lessee’s (Stewart’s) taking 
possession under the lease, and when this change took place all lia- 
bility under the policy sued on was, by its terms, at an end. 


SUPREME COURT OF MINNESOTA. 


MITCHELL ET AL. 
vs. 
MINNESOTA FIRE ASSOCIATION.* 


1. Where a party acting has no authority to act for a third party, and does not 
profess at the time to act for him, the subsequent assent of such third 
party to be bound as a principal has no operation. A ratification is only 
effectual when the act is done by a person professedly acting as the 
agent of the party sought to be charged as principal. 

2. The evidence in this case, which was brought to recover upon a fire insur- 
ance policy, examined and considered. eld to conclusively show that 
certain persons who, as adjusters, entered into an agreement with plaint- 
iffs to submit the amount of their loss to arbitration, and subsequently 
stipulated as to the amount thereof, had no authority to act for, and did 
not profess at the time to actfor, defendant company. Held, further, that 
the evidence failed to show that defendant had waived the requirements 
of its policy us to notice of loss and proof of loss, or that it had in any 
manner estopped itself from demanding that these requirements be 
complied with. 


Koon, Wuetan & Bennett, for Appellant. 
SurHer“anp & Van Went, fur Respondents. 
Cotixs, J. 

Action upon an insurance policy issued by defendant company 
upon personal property in the city of New York. The usual pro- 
visions or conditions were in the policy in reference to the giving 
of written notice to the company immediately should a loss occur, 
requiring the assured to forthwith put in order, assort, and arrange 
the various articles insured, separating the damaged from the un- 
damaged; to make an inventory of the property claimed to have 





* Decision rendered, Feb. 1, 1892. syilabus by the Court. 
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,been wholly destroyed, naming the quality, quantity, and cost of 
each article; and in a certain specified form or manner to make and 
render to the company a particular statement or proof of loss as 
soon as possible thereafter. The principal contention upon the 
trial was as to whether these provisions or conditions had been 
waived by the company. The property insured was clothing, 
manufactured and being manufactured, and clothing supplies. A 
large number of companies were interested, some of them being 
called “ outside companies” by the witnesses, meaning, we suppose, 
those not organized under the laws of the state of New York. The 
fire occurred on November 18, 1889, and from the testimony of one 
witness it appeared that written notice thereof was mailed to de- 
fendant on the same day. The latter, a corporation of this state, 
denied receiving this notice, and, a special question on this point 
having been submitted to the jury, they found that defendant did 
not receive any notice of the fire prior to January 18, 1890. The 
notice which it then had will be referred to later on. The assured 
made no attempt to prove that they had in any manner complied 
with the requirements of the policy as to property damaged or de- 
stroyed, or as to a rendition of a statement or proof of loss. To be 
brief, the plaintiffs’ claim was that defendant had waived these pro- 
visions and conditions, and this was really the only issue upon the 
trial, although there was considerable testimony upon other points. 
It now seems to be conceded that, unless this waiver was made to 
appear by sufficient competent evidence, the general verdict for 
plaintiffs must be set aside. 

We are unable to discover the slightest foundation for asserting 
that defendant company ever waived in any manner the provisions 
and conditions of its policy. To the contrary, the testimony was 
that it resolutely and repeatedly refused so to do from the time it 
was first advised of the fire——some two months after it occurred, 
according to the special finding. It seems that soon after the loss 
Halsey & Pitcher, a firm of insurance adjusters, and one Gilbert, 
also an adjuster, all in that line of business in New York City, pre- 
sented themselves to plaintiffs as adjusters of the loss. Despite 
defendant’s objections, plaintiffs were permitted to prove upon the 
trial what these adjusters said to them in a general way as to their 
authority to act for the interested insurance companies. There was 
not a particle of.testimony in the case that either was empowered 
to act for defendant company, or that either actually claimed or 
pretended to be so authorized, or that at the time defendant had 
the slightest knowledge of their acts in reference to the loss. 
Neither of these adjusters testified upon the trial of this action, and, 
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except as the same might be surmised from what they said to, 
plaintiffs, and from what they subsequently did in the way of ad- 
justment of the loss, there was nothing to show that they had or 
pretended to have authority to act for any one. On December 23d 
a writing, in which it was stipulated that the amount of the loss 
should be submitted to, and be determined by, certain persons as 
appraisers, was signed by plaintiffs as of the first part. The pur- 
ported parties of the second part, according to the body of this 
writing, were the insurance companies represented and interested 
in the loss. These companies were not named in or about the paper, 
and the only signers except the plaintiffs were Gilbert and one 
Crintz, who appended to their signatures the word “ Adjusters ” 
simply. On December 24th the appraisers attempted to make an 
award in writing, but owing to a mistake this attempt, it is agreed, 
proved abortive. However, on January 4th, Halsey & Pitcher and 
Gilbert, signing as adjusters, and the plaintiffs agreed in writing 
that the amount of the loss should be fixed and compromised at a 
certuin sum,—really, as we understand the testimony, the amount 
which the appraisers attempted to award. There was nothing about 
this agreement to show for whom the adjusters were acting. How 
the amount was arrived at by any of these persons does not appear, 
except that plaintiffs’ book-keeper furnished what he has named a 
“commercial statement ” from the books of the concern. On the 
17th of January there was received through the mails by defendant 
company a so-called “ proof of loss,” and this was the notice of the 
loss referred to hereinbefore as the first information defendant had 
of the fire. It did not conform to the terms and requirements of 
the policy, but was based entirely upon the alleged compromise 
of January 4th, and was promptly returned by defendant’s secre- 
tary with a letter in which he stated that, when received, it was the 
first intimation had by the company of the fire. The proofs were 
rejected and the compromise repudiated in unequivocal language, 
To this, plaintiffs, by one Goldstein, who was another insurance 
adjuster, replied by letter on date January 24th again sending on 
the alleged proofs of loss. In the letter there was no claim that 
defendant company had known of the adjustment, or had in any 
manner empowered any person to represent it, but it was in the 
nature of an explanation of the transaction, coupled with the assur- 
ance that a fair settlement had been made. February 3d, defend- 
ant’s secretary, answering this last communication, again wrote 
plaintiffs, distinctly refusing to recognize the claim as compromised, 
and sending back the proofs, because of their non-conformity to 
the policy stipulations. A month later, in reply to a demand for 





1892.] Mitchell et al. vs. Minnesota Fire Ass'n. 423 


payment made by plaintiffs’ attorney, defendant reiterated and re- 
stated its position. Another letter was written by defendant’s sec~ 
retary in regard to the claim, dated July 15th, and, as we read 
the record, the right to sustain the verdict is based upon the con- 
tents of this letter, which was addressed to the adjuster Gilbert. 
The communication from Gilbert which elicited this letter was not 
introduced in evidence, but a part of it was quoted by the secretary 
in his epistle. There was but one expression in the letter which 
could be twisted into anything like an admission of original agency, 
or that defendant had in any way recognized Gilbert’s right to 
act for it, and that was an inquiry as to why the latter had not 
written in the same vein when he forwarded a bill for services in the 
adjustment. This, without an explanation, might indicate that his 
authority to act and his actions had been recognized by the liqui- 
dation of his charge for services, but it was shown, and was undis- 
puted, that defendant company refused to pay the bill when pre- 
sented, and had always refused to pay, upon the express ground 
that it had not employed Gilbert, and had steadfastly declined to 
accept the result of fis labor. The balance of the communication 
was a long, rambling discussion of the reasons on which defendant 
based its refusal to pay plaintiffs the amount which Gilbert had 
approved and certified as “being in accordance with the settle- 
ment made for and accepted by the other companies interested,” 
to use his own words. The trial court erred when permitting testi- 
mony as to what was said by the adjusters in reference to their 
authority to act for the insurance companies. It did not tend to 
show that they were authorized, or pretended to be authorized, to 
act for defendant company, and, if it had, such testimony was in- 
admissible without proof of agency. And for like reasons the 
agreement to submit the amount of the loss to arbitration, and 
what was done by the arbitr»tors, suould have been excluded, and 
also proof of the adjustment and compromise made between the 
plaintiffs and the adjusters. This all tended to mislead the jury on 
the question of agency. There was a total failure to establish that 
either of the adjusters was authorized to act in any manner in be- 
half of defendant company, and the respondents do not argue to 
the contrary. But, confounding the doctrine of ratification with 
that of waiver and estoppel in cases of this character, respondents 

counsel contend that, when writing the letter to Gilbert, defendant 
company ratitied the unauthorized acts of an agent. As before 
stated, the letter cannot be so construed, were we to admit that 
Gilbert was an agent. But the law is that where the party acting 
has no authority to act for the third party, and does not profess a 
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the time to act for him, the subsequent assent of such third party 
to be bound as a principal has no operation. A ratification is only 
effectual when the act is done by a person professedly acting as the 
agent of the party sought to be charged as principal: Story, Ag., 
§ 251a; Ewell’s Evans, Ag., p. 55; Mechem, Ag., 127; 1 Amer. & 
Eng. Enc. Law, 31, and cases cited in note 1. As Gilbert was, 
confessedly, a stranger to defendant, and as there was no proof that 
he professed to act in its behalf, the court erred when submitting 
the question of ratification to the jury. The only manner in which 
defendant company could be made liable, the requirements of the 
insurance contract not having been complied with as to notice and 
proof of loss, wouid have been upon the claim that it had waived 
these requirements, and thus by its course of conduct estopped it- 
self from demanding strict compliance with the terms of the policy. 
There was an absence of proof as to waiver. On the contrary, the 
proof was plenary that defendant insisted from first to last that the 
conditions should be observed. Judgment reversed. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


GOODMAN 
v8. 
COHEN.* 


There was evidence of an oral agreement with the insured by one of the ap- 
praisers to purchase some damaged goods at their cost price. and pay the 
amount to the insurer, to be included by the latter in the final award, or, 
in case of the company’s insolvency within sixty days, to pay the amount 
direct to the insured. 


Held, That this was not a promise to answer for the debt or default of the 
company within the statute of frauds. 


Held. That where no objection was raised below, such agreement will not be 
held void on appeal as against public policy. 


Benno Loewy, for Appellant. 
Artuur Fourser, for Respondent. 
Vann, J. 
Upon the trial it appeared that in January, 1887, the plaintiff was 
a dealer in men’s underwear at No. 80 East Broadway, in the city 
of New York. His stock of goods was insured to the amount of 
$4,750 in four insurance companies, including the Citizens’ of Mo- 
* Decision rendered, March 15, 1892. 
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bile; and, a loss having happened by a fire that occurred on the 
3d of said month, on2 Sunshine, selected by the plaintiff, and the 
defendant, selected by the insurance companies, were duly ap- 
pointed appraisers to estimate the damages, with power to select a 
third person as umpire if they could not agree. The appraisers 
met, but after much effort could not unite in making an award. 
The defendant had been instructed by the representative of all the 
companies to make the appraisal as brief as practicable, to avoid 
choosing an umpire if possible. and, if there were a few items that 
the appraisers could not agree upon, to allow them as a total loss 
and take the goods, which the insurers were authorized by their 
respective policies to do. Some damaged goods that cost $500 were 
in fact delivered by the plaintiff to the defendant, who took them 
away, sold them, and turned the proceeds over to the insurance 
companies; and on the trial he claimed that he did this as agent 
of the insurers, pursuant to their directions, and under the pro- 
visions of the policies permitting it. On the other hand the plaint- 
iff claimed that the defendant, in order to facilitate an adjustment 
of the disputed items of damage, purchased said goods for himself 
at their cost price, and in his own name and behalf promised to 
pay $500 for the same to the several insurance companies in pro- 
portion to the amount of their respectives policies, but, as there 
was some doubt as to the financial condition of the Citizens’ Insur- 
ance Company of Mobile, that he further promised that, if that com- 
pany should become insolvent or fail within sixty days, he would 
pay its proportion, or $105.26, to the plaintiff. The amount so to 
be paid to the companies was to be included in the award as if the 
goods thus sold had been a total loss, and the plaintiff was to get 
his pay from all except the Citizens’ Company when the award was 
paid, and from that company, also, unless it failed, in which event 
the defendant was to pay plaintiff directly for a proportionate part 
of the goods. Each party supported his theory by the direct and 
positive testimony of several witnesses, and the defendant’s version 
was to some extent corroborated by documentary evidence. The 
jury, however, found for the plaintiff; and hence the contract, even 
if unusual in form and improbable in fact, must, for the purpose of 
this appeal, be regarded as established in accordance with his the- 
ory. After the sale and delivery of the goods the appraisers made 
an award, which included said goods as totally lost; and each com- 
pany, except the Citizens’ of Mobile, paid its proportion of the 
award to the plaintiff. 

The defendant claims that the agreement was a special promise 
by him to answer for the debt or default of the insurance compa- 
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nies, and that it was void because not in writing. This depends on 
who bought the goods. If the insurance companies bought them, 
the debt thereby created was for them to pay, and the promise of 
the defendant was to answer for their debt; but, as the jury have 
found, he bought the goods for himself, and hence the debt was his 
own. The promise was to pay for goods purchased by the defend- 
ant, not to, pay any part of the damages caused by the fire. The 
agreement was not made by him in behalf of the companies, but in 
his own behalf. The companies did not elect to take the goods, 
but the defendant elected to buy them of the plaintiff, who owned 
them at the time; and in consideration of the sale he promised to 
pay the price agreed upon to the appointees of the plaintiff, and, 
so far as the amount in question is concerned, to the plaintiff him- 
self, in a certain contingency, which subsequently took place. The 
defendant was not to become liable upon the default of another, 
but was absolutely liable by the terms of the agreement. There 
was no original promise by one and a collateral promise by another, 
but a single promise made by the defendant for a consideration 
moving directly to himself. He did not agree to pay for the goods 
if the company did not pay forthem, but to pay for them in any 
event, either to the company or to the plaintiff. The contingency 
mentioned did not affect his liability, but only the method of dis- 
charging it, as he was to pay the same amount whether it happened 
or not. So far asthe purchase of the property is concerned,—and 
that is all that is here involved,—there was only one debt, and that 
was never binding on the company, but on the defendant alone. 
We think that the contract, as the jury found it, was not within the 
statute of frauds: Mallory vs. Gillett, 21 N. Y., 412; Leonard vs. 
Vredenburg, 8 Johns, 29; Rector vs. Teed, 120 N. Y., 583, 588; 
Wales vs. Stout, 115 N. Y., 638; Milks vs. Rich, 80 N. Y., 269. The 
claim that there was no evidence that the Citizens’ Insurance Com- 
pany had failed is not well founded, for one of the witnesses testi- 
fied to an admission of the defendant that he knew it had failed. 
There was other testimony on the same subject in favor of the 
plaintiff’s theory, and no effort was made by the defendant to show 
that said company was solvent. 

It is further claimed that the agreement, as testified to by the 
plaintiff and his witnesses, was void as against public policy, be- 
cause the defendant had no right, while acting as an appraiser, to 
buy any part of the subject of the appraisal for himself. No such 
defense was pleaded in the answer, and the question is raised by 
no exception taken upon the trial; but we are asked to consider it 
upon the ground that the court should, upon its own motion, refuse 
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to enforce a contract, if it is obviously opposed to the policy of the 
law. The defendant, while acting as an appraiser, acted as a judge; 
and, if the contract necessarily tended to bias his judgment or 
affect his impartiality in that capacity, it was doubtless void as 
against public policy. The contract, however, if performed accord- 
ing to its terms, could have had no such effect. The defendant, in 
his own behalf, and not in behalf of the companies he represented, 
purchased damaged goods, and agreed to pay what they were worth 
before they were damaged to the companies interested, in propor~ 
tion to their interest. The purchase price was included in the 
award on the same basis as if the goods had been a total loss, but, 
as the companies were to receive the same amount from the defend- 
ant, they could lose nothing. On the other hand, the defendant 
would lose by the transaction unless he could sell the unsound 
goods at their value, if sound, or persuade—for he could not com~ 
pel—the companies to reimburse him for the difference. In other 
words, he took upon himself the burden of loss, so far'as the goods 
in question were damaged. To that extent, by force of the con- 
tract now attacked as illegal, the companies were, in effect, relieved 
of the obligation of their policies. Certain goods of the plaintiff 
had been damaged to the amount of $1,134.50, which was agreed 
upon by the appraisers. Certain other goods, worth $500 at cost 
price, had also been damaged, seriously, as claimed by the plaint~ 
iff, but slightly, as claimed by the defendant. The appraisers could 
not agree upon the amount of damage that these goods had sus- 
tained. In order to close the matter up, the defendant agreed to 
buy them of the plaintiff for $500, and, instead of paying that sum 
directly to him, to pay it to the companies, and include it in the 
award, making it $1,634. As stated by one of the witnesses, the 
defendant said to the plaintiff: ‘In order to close the damages, I 
am going to buy personally $500 worth of goods; and, in order that, 
it should not appear ‘crooked’ before the companies, I will divide 
it proportionately, according to the amount of insurance of each 
company. I will give them my check for it, and they in return wil? 
give you their check.” In case one of the companies failed, he 
added, “I will give you my check for it at the expiration of the 
time.” He was to pay the companies for the goods he took, and 
they were to pay the plaintiff. By no-possibility could the defend- 
ant make anything out of the matter, and it was only by the volun~ 
tary action of the companies that he could be saved from loss, 
While we deprecate the tendency of any contract, however fair and 
honest it may be, whereby an arbitrator deals with the rem adju~ 
dicandam, we see nothing in the contract under consideration that, 
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necessarily, is so opposed to public policy as to call upon us to 
interfere without an exception, because, if the point had been 
raised upon the trial, it might have been shown that the purchase 
was made by the defendant with the knowledge and consent of all 
the insurance companies. 

After examining all the exceptions to which our attention has 
been directed, we find no error requiring a reversal of the judg- 
ment, which should, therefore, be affirmed, with costs. All concur, 
except Follett, C. J., and Landon, J., dissenting. 


$$$ 


UNITED STATES CIRCUIT COURT. 


District OF OREGON. 


A. T. GILBERT Et at. 
v8. 
NEW ZEALAND INS. CO.* 
Inuapitant. —That the term ‘‘ inhabitant,” as used in the first section of the 


judiciary act, includes a foreign corporation engaged in business in the 
district in which it is sued, according to the laws thereof. 


Forercn Corporation.—A foreign corporation engaged in business in any state 
in this Union, who, in pursuance of the laws thereof, appoints an attor- 
ney with power to receive service of process in any suit against it, there- 
by consents in advance to be sued therein. 


Mr. Lewis L. McArravur and Mr. Titmon Forp, for Plaintiffs. 

Mr. Josep Suwon, for Defendant. 

Deapy, J. 

This action is brought by the plaintiffs, citizens of Oregon, 
against the defendant, a corporation organized under the laws of 
New Zealand, and alleged to be an ‘‘ inhabitant” of the state of 
Oregon, to récover an alleged loss by fire of $2,500, against which 
it had insured the plaintiffs. 

The first complaint merely stated that the defendant was a New 
Zealand corporation and plaintiffs were citizens of Oregon; and on 
this it was contended that the parties were “citizens of different 
states,” within the meaning of those words in section 1 of the Ju- 
diciary Act (Sup. R. S., 612), and, therefore,. the court had 
jurisdiction. 

On demurrer to the complaint, the court held these words did 
not include an alien subject or corporation, but were confined to 
citizens of the “ states ” of this Union. 


“* Opinion filed, March 21, 1892. From Chicago Legal News. 
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The plaintiffs had leave to amend, and now allege that the de- 
fendant in 1888 engaged in the fire insurance business in Oregon, 
and pursuant to the laws thereof concerning foreign insurance com- 
panies, deposited with the treasurer thereof the sum of $50,000, and 
filed with the insurance commissioner its power of attorney, where- 
by it duly authorized a proper person to accept service of process 
in any proceeding in any court of the Uniied States therein, and 
thereupon received a license from said state to engage in such 
business, and established and has ever since maintained a place of 
business therein, and is now an inhabitant thereof, doing business 
therein as a fire insurance company, according to the laws of 
Oregon. 

A demurrer was interposed to the amended complaint, on the 
ground that the defendant being a foreign corporation is not an 
“inhabitant ” of this state and cannot be sued therein without its 
consent. 

On the argument, counsel for the demurrer cited Hohorst vs. 
Hamburg Amer. Packet Co., 38 Fed. Rep., 273; Booth vs. St. Louis 
F. E. Man. Co., 40 Fed. Rep., 1; Purell vs. British L. & M. Co., 42 
Fed. Rep., 465; while counsel for the plaintiffs cited Zambrino vs. 
Galveston, etc., Ry. Co., 30 Fed. Rep., 449; Riddle vs. New York, 
etc., Co., 39 Fed. Rep., 290; Miller vs. Eastern Oregon G. M. Co., 
45 Fed. Rep., 347. 

The last case was decided in this court, in which I held, in the 
language of the syllabus: “ A foreign corporation may be an ‘in- 
habitant’ of a district or county other than that of which it isa 
citizen or subject, or where it was organized, within the meaning 
and purpose of the term, as used in section 1 of the Judiciary Act.” 

At that time I had before me and considered the first three of 
the above cited cases, which hold otherwise, but was not persuaded 
by them. 

Since then I have not seen nor heard anything to change my 
opinion, but much to strengthen and confirm it, in an opinion de- 
livered by Mr. Justice Harlan in the case of the United States vs. 
the Southern Pacific Railway Co.—The Chicago Legal News, Feb- 
ruary 27, 1892. 

The case arose in the N. D. of California, and was heard under 
section 617 of the Revised Statutes. In the course of his opinion 
Mr. Justice Harlan said that no “case in the Supreme Court of the 
United States directly decides that a corporation may not, in addi- 
tion to its primary legal habitation or home in the state of its 
creation, acquire a habitation in or become an inhabitant of an- 
other state for purpose of business, and of jurisdiction in per- 
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sonam;” and holds that the defendant, a corporation created under 
the laws of Kentucky, but doing business in California, pursuant to 
the laws thereof, is, for the time being, an “inhabitant” of said 
state, within the meaning and purpose of the clause of section 1 of 
the Judiciary Act, which provides that “no civil suit shall be 
brought before either of said courts (circuit) against any person by 
any original process or proceeding in any other district than that 
whereof he is an inhabitant.” 

In Bank vs. Deveaux (5 Cr., 88), it is stated by Mr. Chief Justice 
Marshall, that the word “ inhabitant ” in the statute of Henry VIII, 
concerning bridges and highways, which provides that the same 
shall be made and repaired by the “ inhabitants of the city, shire or 
riding,” was held to include a corporation that had lands within 
said city, shire or riding, although it might reside elsewhere. 

The defendant is an inhabitant of this district within the meaning 
of the statute. 

But this action will lie in this court, on the ground of the consent 
of the defendant. 

Section 1 of the Judiciary Act gives this court jurisdiction of such 
actions as this generally, in which there is a controversy between 
citizens of a state and foreign citizens or subjects; and the clause 
concerning inhabitancy only restricts the right of the plaintiff to sue 
the defendant in the district of which the latter is an inhabitant. 

But the defendant may waive this privilege and consent to be 
sued in a district of which he is not an inhabitant: Ex parte Schol- 
lenberg, 96 U.S., 377; St. Louis, etce., Railway vs. McBride, 41 U. 
S., 130. 

A foreign corporation, such as this defendant is, before doing 
business in this state, is required by the laws thereof to execute a 
power of attorney and file a copy of the same with the insurance 
commission and cause it to be recorded in the clerk’s office of each 
county where it has a resident agent, appoint some citizen of the 
state its attorney, thereby empowering him to accept service of all 
writs and process necessary to give complete jurisdiction of such 
corporation to any of the courts of this state or of the Unites States 
courts therein, and shall constitute such attorney the authorized 
agent of such corporation, upon whom lawful and valid service may 
be made of all writs and process in any action, suit or proceeding, 
commenced by or against such corporation in any of the courts 
mentioned in this section, and necessary to give such court com- 
plete jurisdiction thereof.” Comp. 1887, Secs. 3276, 3277, 3573. 

And now it appears, by the return of the marshal on the summons 
in this case, that he served the same on the duly authorized attor- 
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ney of the defendant, as appears by the power of attorney recorded 
in this county. 

This is all that is necessary to give this court complete jurisdiction 
of the defendant in this action; and to this it consented in advance, 
when it executed, filed and recorded this power of attorney. In 
effect it said to every one with whom it did business, although I 
am an alien and not liable to be sued in this district without my 
consent, I hereby consent to be served with process therein, so as 
to give any court in which I may be sued complete jurisdiction of 
the action. 

The case falls within the ruling in Railway Company vs. Harris 
(12 Wall, 81), in which Mr. Justice Swayne, speaking of corporation, 
said: “It cannot migrate, but it may exercise its authority in a 
foreign territory upon such conditions as may be prescribed by the 
law of the place. One of these conditions may be that it shall 
consent to be sued there.” 

Of course, I must not be understood to say that a corporation 
can, by its consent, give this court jurisdiction of a controversy 
which Congress has not, as where the matter in dispute does not 
exceed the value of $2,000. 

The demurrer is overruled on two grounds: 1, the defendant, 
under the circumstances, is an inhabitant of the district; and, 2, if 
this be otherwise, it has consented to be sued herein. 


COURT OF APPEALS OF NEW YORK. 


Srconp Drvision. 


ARMSTRONG 
vs. 
AGRICULTURAL INS. CO., or WATERTOWN.* 


The policy, with loss payable to mortgagee, provided that it should be void 
in case of foreclosure without consent. The mortgagee began foreclosure 
proceedings, and afterwards wrote requesting consent, and pleading 
ignorance of the provision ; no reply was made. A decree of foreclosure 
was obtained, and afterwards the fire occurred. The insured refused to 
execute proofs of loss, and they were furnished by the mortgagee, but 
rejected on the ground that they were not made by the insured, us 
required by the policy. 

Held, That the failure of the company to reply to the letter, and the rejection 
of proofs on the ground alleged, did not waive the forfeiture incurred 
through foreclosure. 


* Decision rendered, Jan. 26, 1892. 
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A. H. Sawyer, for Appellant. 
Cavin Frost, for Respondent. 
Brown, J. 

This action is upon a policy of insurance against fire, issued by 
the defendant to Daniel Brown, owner. The loss, by an indorse- 
ment upon the policy, was made payable to the plaintiff as mort- 
gagee, and was to be paid “ within sixty days after due notice and 
proof of the same made by the assured.” One of the conditions 
of the policy was that, “if proceedings shall be commenced to 
foreclose any mortgage upon the insured property * * * then 
this entire policy, and every part thereof, shall be null and void, 
unless the written consent of the company at the New York office is 
obtained.” (n January 6, 1888, the plaintiff commenced an action 
to foreclose his mortgage, without having obtained the company’s 
consent, and by so doing the condition quoted was broken, and the 
policy was, by its express terms, from that date “null and void:” 
Titus vs. Insurance Co., 81 N. Y., 410; Devens vs. Insurance Co., 
83 N. Y., 168. The respondent claims, however, that the breach of 
this condition was waived, and the trial court and the general term 
so determined. It appeared that on February 2, 1888, the plaint- 
iff caused a letter to be written and mailed to the defendant at its 
New York office, which was delivered in due course of mail, notify- 
ing it of said foreclosure action, and that it had been commenced 
without discovering the clause against it in the policy, and asking 
consent to continue the action, to which letter no reply was ever 
made. On February 4th judgment of foreclosure and sale was 
entered, and on February 10th the buildings were burned. Daniel 
Brown, the owner of the property, refused to make proof of loss 
under the policy, and thereupon such proofs were made by the 
plaintiff, and sent to the defendant; whereupon, on March 24th, it 
notified plaintiff by letter that it declined “to accept or receive 
such papers as a proof of loss under said policy upon the ground 
that they are not executed by the assured mentioned in the policy, 
as required by the conditions of the policy.” Upon receiving such 
notice, plaintiff again solicited said Brown to make proofs of loss, 
but he declined, and an affidavit of such request and declination 
was sent to the defendant, whereupon it replied that it “did not 
see how these affidavits obviated the objection already made.” The 
finding that there was a waiver of the forfeiture was based upon 
the failure of the defendant to reply to the letter of February 2d, 
and upon the demand, implied from the letter of March 24th, that 
plaintiff should furnish it with proof of loss, made and sworn to 
by the owner of the property. One of the questions considered 
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in Titus vs. Insurance Co., supra, was similar to the one presented 
in this case, and it was there said that a waiver cannot be inferred 
from silence; that “the company is not obliged to do or say any- 
thing to make a forfeiture effectual.” Within the rule there stated, 
the defendant was under no obligation to reply to the plaintiff’s 
letter informing it that the foreclosure suit had been commenced. 
And I am unable to see how, under any rule, any legal obligation 
rested upon the defendant to reply, or how it could be inferred 
from the failure to reply that it intended to waive the enforcement 
of that condition of the policy. The commencement of the suit 
rendered the policy from that time void. The plaintiff must be 
presumed tu have known of that fact. He deliberately violated 
the condition and destroyed his contract, and then informed the 
defendant of his act. It would require some affirmative action on 
defendant’s part, under such circumstances, to indicate that it 
intended to waive the result of the plaintiff's breach. We have at 
this term of the court considered the failure to respond to an ap- 
plication of insurance in its effect upon a contract, and held that a 
contract could not be presumed under such circumstances (More 
vs. Insurance Co.), and no substantial distinction exists in principle 
between that case and this. The failure to replyto plaintiff’s letter, 
or, as was said by the general term, “ the neglect to refuse the con- 
sent as promptly as the occasion demanded,” raised no inference 
that the defendant consented to the foreclosure action: Walsh vs. 
Insurance Co., 73 N. Y., 5. The rule is now established, however, 
that if, in any negotiation and transaction with the assured after 
knowledge of the forfeiture, it recognizes the continued validity of 
the policy, or does acts based thereon, or requires the insured to 
do some act, or incur some trouble or expense, the forfeiture is 
waived: Titus vs. Insurance Co., supra; Roby vs. Insurance Co., 
120 N. Y., 510; Pratt vs. Insurance Co. (N. Y. App.) While the 
latter decisions all hold that such waiver need not be based upon a 
technical estoppel, in ali the cases where this question is presented, 
where there has been no express waiver, the fact is recognized that 
there exist the elements of an estoppel: Brink vs. Insurance Co., 
80 N. Y., 108-112; Goodwin vs. Insurance Co., 73 N. Y., 480; Pren- 
tice vs. Insurance Co., 77 N. Y., 483. In the cases cited the plaint- 
iffs were misled by the action of the defendants, ard their acts 
were the cause of the cmission to comply with the condition of the 
policy, the breach of which was alleged as a defense; and, under 
these circumstances, the defendants were held to be estopped from 
asserting the objections. In Titus vs. Insurance Co., supra, the 


defendant required the insured to appear before a persou appointed 
VoL. XXI.—28. e 
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for that purpose, and submit to an examination. Roby vs. Insur- 
ance Co. was of a like character. In those cases the defendant ex- 
ercised a right which it had only by virtue of the policy, and it was 
held that exercising a right after knowledge of a breach of one of 
the conditions of the policy by the assured was a recognition of its 
validity, and hence a waiver of the forfeiture. It will be observed, 
however, none of the things required of the insured in the cases 
cited were the ordinary contract stipulations, but were to be per- 
formed only when requested by the insurer. They were not essen- 
tial to his cause of action, but were in the nature of an examina- 
tion into the loss by the assured after service of the formal proofs, 
and this element points the distinction between those cases and the 
case at bar. 

The condition requiring service of proofs of loss is one wholly 
for the benefit of the insurer. The assured contracts to perform 
it, and until he does so he has no legal claim against the insurer, 
and no cause of action. The proofs thus provided for are the legal 
evidence of the loss. The performance of the condition is not a 
thing to be done at the request of the insurer. The company may 
remain silent, and, until proofs are furnished, it cannot be called 
upon to pay the loss. But the law does require of it entire good 
faith and fair dealing in its transactions with the assured in refer- 
ence to the proofs, and hence it is bound to point out any defects 
of a formal character therein, that the assured may have an oppor- 
tunity to correct them; and, if it accepts those served within the 
time named in the policy, it will be deemed to have waived defects, 
and to receive them in performance of the condition of the con- 
tract. I do not think a waiver by the defendant can be inferred 
from its letter respecting the proofs served. It there made no de- 
mand upon the plaintiff. It pointed out to him the fact that in its 
interpretation of the contract he was not the assured, and the im- 
plication was that that term applied to the owner of the property, 
and proofs must be made by him to fulfill the condition of the con- 
tract. That this was an act of entire good faith towards the 
plaintiff is apparent. It required no action from him, and put 
upon him no trouble or expense, but left him free to stand upon 
his interpretation of the contract if he chose, and it gave him the 
opportunity, if he desired, and could do so, to remove a possible 
objection to his claim. But it is said that the defendant should 
then have asserted the forfeiture of the policy, and, failing to do 
so, it waived it. But, if it had placed its refusal to pay upon that 
ground, it would not have been permitted thereafter to set up and 
rely upon defective proofs. A denial of liability, and a refusal to 
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pay, on the ground that there was no contract, would have been 
equivalent to a declaration that it would not pay though the proofs 
be furnished: Tayloe vs. Insurance Co., 9 How., 390; Insurance 
Oo. vs. Pendleton, 112 U. S., 696; Blake vs. Insurance Co., 12 Gray, 
965-272; Vos vs. Robinson, 9 Johns, 192; Insurance Co. vs. Tyler, 
16 Wend., 385-401; Brink vs. Insurance Co., 80 N. Y., 108. So, if 
it had accepted the proofs without objection, it would not have 
been permitted thereafter to have denied that the plaintiff was the 
assured: May, Ins., § 468; Bodle vs. Insurance Co.,2 N. Y., 53; 
Brink vs. Insurance Co., supra. So that we have this case: The 
defendant, knowing that a claim is to be made upon it, intends 
presumably to assert as a defense a breach of the condition quoted, 
and to demand strict compliance with the condition as to the service 
of proofs of loss. It had a legal right to take that stand. The 
plaintiff presented proofs which, according to the company’s con- 
struction of the contract, were not made by the proper person. 
What was it todo? If it accepted them, it could not thereafter 
assert that they were not made by the assured. If it asserted that 
the contract was forfeited, the same result followed. If it refused 
them on the ground that the plaintiff was not the assured, it waived 
(so claims the respondent) every defense known to it arising out of 
the breach of the condition of the contract by the assured. How, 
then, was it to preserve its rights and enforce both conditions of 
the policy? Under the rule that thus far has been applied in this 
case I am unable to see how it could take any action without 
waiving one or the other of the two conditions. If it received the 
proof, it lost the right to assert that the owner, and not the mort- 
gagor, was the assured. If it rejected them, the penalty was loss 
of the right to assert the breach of the condition as to foreclosure. 
At any rate, it could not reject them, and demand that proofs be 
made in accordance with the contract as it interpreted it, without 
at the same time notifying the assured of its proposed line of 
defense. But the lawimposed no such hardship upon it. It needs 
no argument to show that it was justified in standing upon its legal 
rights, and asserting them in the ordinary way, and at the proper 
time, so long as in so doing it did not mislead the plaintiff to his 
own harm. It hada right to base its defense to any claim made 
upon it upon the violation, prior to the fire, of any provision of the 
contract, and to require performance by the assured, after the fire, 
of those conditions which he had contracted to perform, and which 
were essential to his cause of action, and preliminary to the asser- 
tion of any claim upon the policy; and in demanding strict com- 
pliance with such condition it did not waive any of its rights under 
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the contract. It did not mislead the plaintiff, or cause or require 
him to do anything that he did not agree to do. It has not found 
fault with the character of the proof or the matter therein stated, 
or required him to submit oral or written testimony, as was done 
in Titus vs. Insurance Co. and the older cases cited. It asked only 
the performance of the contract. What it did was in the line of 
fair dealing, and was beneficial to the plaintiff in enabling him to 
procure the proofs from the owner if he could have done so, and 
thereby remove an obstacle to his claim. And there is no fact or 
circumstance existing in the case tending to show that the plaintiff 
was prejudiced in his action by anything that the defendant did. 
If it had, when the proofs were presented, asserted the forfeiture, 
and denied any liability on the contract, that would not have aided 
him, as he could not have removed the difficulty that confronted 
him, or mitigated in the slightest degree the effect upon the con- 
tract of the commencement of the foreclosure action. To hold, 
under the circumstances, that the defense was waived, is to extend 
the rule far beyond that of any reported case. 

As has already been said, in every case where a waiver has been 
implied from the defendant’s acts there has existed something of 
the element of an estoppel. The plaintiff has been misled to his 
harm, or the company has done something which could be done only 
by virtue of the policy, or has required something from the assured 
which he was bound to do only at the request of the company, and 
which request could only be made under a valid policy. But none 
of these elements exist here. The plaintiff was not misled, nor has 
his claim been prejudiced by any act of the defendant, and that 
which he was required to do was essential, under the contract, to 
the assertion of any cause of action upon the policy. Moreover, 
at the time the proofs were rejected, the loss was not payable, and 
the plaintiff was not in a position to demand payment or bring an 
action. By the policy the loss was payable sixty days after service 
of proofs, and until that period elapsed there was no occasion or 
necessity for the defendant to make known whether it intended to 
pay or contest the claim. How can it be said that the plaintiff, 
having no right to demand payment, yet had a right to know 
whether the defendant would or would not pay upon the maturity 
of the contract; and also to be informed, sixty days in advance of 
his right to sue, whether in such «a suit the defendant’s liability 
would be denied? Yet such is the result of the rule applied in the 
case. If such a rule was applicable at all, it would seem that the 
defendant should at least be allowed until the loss is due and paya- 
ble to determine whether or not it will contest the claim. But no 





1892.] Armstrong vs. Agricultural Ins. Co. 437 


principle of this kind ever was applied to any other contract, and 
no reason is apparent why it is applicable in cases of this char- 
acter. Had the defendant accepted the proofs tendered, there 
would have been no pretense of a waiver, and there is no rule that 
works a different result from their rejection. The conclusion that 
under the circumstances disclosed in this case there was no waiver, 
is in accordance with the authorities: Insurance Co. vs. Steven- 
son (Ky. Ct. App.), 8 Ins. Law J., 922; Fitchpatrick vs. Insurance 
Co., 53 Iowa, 535, are directly in point. In the first case cited the 
policy provided that “if the assured shall have * * * any 
other insurance on the property herein insured * * * without 
the consent of the company written thereon, then this policy shall 
be void.” The condition was broken, but, with knowledge of the 
breach, the company informed the assured that if he had any claim 
against the company he should furnish proofs of loss in accordance 
with the condition of the policy. The Supreme Court of Kentucky 
held this was not a waiver. In the Iowa case there was a breach 
of condition as to occupancy, and, after being informed of that, the 
company required the assured to present proofs of loss. The court 
held there was no waiver; that proofs were required in pursuance 
of the assured’s obligation in the policy, and without them plaintiff 
had no cause of action; and that the requirement of defendant 
that the assured should discharge his contract obligation did not 
estop it from insisting on other conditions of the policy. In De- 
silver vs. Insurance Co. (38 Pa. St., 130), it was held that a waiver 
of notice is not a waiver of the preliminary proof or of the par- 
ticular account, when they are made, by the policy, distinct and 
separate acts. In Titus vs. Insurance Co., supra, it was said the 
company might wait until claim is made, and then, in denial there- 
‘of, or in defense of a suit, assert the forfeiture. In Brink vs. In- 
surance Co., supra, it was said, in speaking of the duty of insur- 
ance companies to deal with their customers with fairness: “ They 
may refuse to pay without specifying any ground, but if they plant 
themselves upon a specified defense, and so notify the assured, they 
should not be permitted to retract after the latter has acted upon 
their position as assumed.” This language was repeated in Devens 
vs. Insurance Co. (83 N. Y., 168-173); and it was there said, in addi- 
tion, that “the doctrine of waiver should not be extended so as to 
deprive a party of his defense, merely because he negligently or 
incautiously, when a claim is presented, while denying the liability, 
omits to disclose his defense, or states another ground than that 
upon which he finally relies. There must be, in addition, evidence 
from which the jury would be justified in finding that, with full 
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knowledge of all the facts, there was an intention to abandon or 
not to insist upon the particular defense afterwards relied upon, 
and that it was purposely concealed under circumstances calculated 
to, and which actually did, mislead the other party to his injury.” 
In that case proofs of loss were served and accepted, and the com- 
pany, while denying liability, omitted to put its disclaimer upon the 
breach of warranty afterwards asserted as a defense. The case 
was stronger for the plaintiff than the one at bar. Here the plaint- 
iff knew that he had violated the policy in commencing the fore- 
closure suit, and he was informed just what the defendant claimed 
as to the proofs of loss. He knew, therefore, just what defense his 
claim was liable to meet, and he was not misled or injured by the 
defendant’s action. But in the case just cited the defendant placed 
its disclaimer of liability upon a ground on which it did not after- 
wards rely, and the court said this was not inconsistent with an in- 
tention to rely upon the defense afterwards made. See, also, Put- 
nam Tool Co. vs. Fitchburg Mut. Fire Ins. Co., 145 Mass., 265. We 
are of the opinion that there was no waiver by the defendant of 
the breach of the policy, and for that reason the judgment must be 
reversed, and a new trial granted. This conclusion renders it un- 
necessary to consider the other questions in the case. All concur. 


_ SUPREME COURT OF MINNESOTA. 


BENEDICT 
vs. 
GRAND LODGE A. O. U. W.* 


Provisions of the constitution of the defendant, relating to its system of mu- 
tual life insurance, and prescribing that notices of assessments for the 
death of members shall be “sent” by the 8th day of the month, held, to 
be only directory as to the time specified. 

Notice sent by mail is effectual if actually received. 

It is presumed as a fact that a notice properly sent by mail was received. 

Defendant’s constitution construed as allowing twenty days for the payment 
of an assessment; but whether this time is to run from the time of mailing 
the notice or of its receipt is not decided. 

Evidence deemed to show a forfeiture of membership for non-payment of an 
assessment. 


H. L. Witutams, for Appellant. 
W. H. Avams and E. Souraworts, for Respondent. 


* Decision rendered, Feb, 29, 1892 7 Syllabus by the Court. 
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Dicxtnson, J. 

In 1878 one Louis M. A. Roy became a member of a subordinate 
lodge, called “ Franklin Lodge,” in the order of United Workmen, 
and received from the defendant the beneficiary certificate upon 
which this action is founded. By the terms of this certificate and 
contract Josephine M. Roy, his mother, was declared to be entitled 
to receive $2,000 from the beneficiary fund of the order upon the 
death of the said member, provided he should have complied with 
all its laws, rules, and requirements. Roy died in January, 1887- 
His mother having subsequently died, the action is prosecuted by 
the administrator of her estate. 

The defense to which attention will be particularly directed is 
that in the early part of the year 1881, Roy forfeited his member- 
ship in the order, and the rights under the beneficiary certificate 
terminated, by reason of his failure to pay an assessment, to which 
all members were liable, upon the death of one Bimer, a member 
of the order. There was no real conflict in the evidence bearing 
upon this point, and we have only to consider its legal effect. The 
constitution of the defendant, governing also the subordinate 
lodges (section 8, art. 14), provided that upon the death of a mem- 
ber entitled to participate in the beneficiary fund notice should be 
given to the grand recorder, who on the first day of the following 
month should notify each subordinate lodge. It is declared that 
each subordinate lodge shall then make an-assessment of one dol- 
lar upon each member holding a beneficiary certificate. 

Written notices of assessments shall be made and sent by the financier not 
later than the 8th day of the month in which the notice was issued by the 
grand recorder, and not later than the 28th day of said month in which said 
notice of assessment was given. Any member holding a certificate of the 
beneficiary fund, having failed or neglected to pay said assessment into the 
beneficiary fund of his subordinate lodge, shall forfeit all his rights under 
said certificate. 

Section 10 allows a member, whose certificate has thus been 
avoided, to renew the same at any time within three months by 
paving all assessments made during that time. Bimer died in 
December, 1880. On or prior to the 8th day of January, 1881 (and 
perhaps in the month of December, 1880), notice was communicated 
to Franklin Lodge—the subordinate lodge of which Roy was a 
member. That subordinate lodge held a meeting on the evening 
of the 8th of January, at which meeting the notice of the death of 
Bimer was formally communicated to the lodge, and its records 
show that an assessment was then “required ” therefor. This evi- 
dence was supplemented by oral testimony to the effect that an as- 
sessment was formally made by yote of the lodge. There is no evi~ 
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dence to the contrary—for the oral testimony is not in conflict with 
what is shown by the record of the meeting—and the fact must be 
taken to have been as above indicated. After that meeting, the 
financier, as was his custom in such cases, had notices printed on 
postal-cards, addressed them to the members, including Roy, and 
deposited them in the post-office at St. Paul, where Roy resided. 
These were mailed not later than the 12th of January, and proba- 
bly on that or the preceding day. These notices were dated as of 
the 8th of that month. They gave notice of the death of Bimer, 
and that the members to whom they were addressed were required 
to pay the assessment to the financier “ prior to January 28, 1881.’ 
No other written notice was given to Roy. There was.no evidence 
as to whether the postal-card addressed to Roy was ever received 
by him. He never paid the assessment, and never afterwards at- 
tended any meetings of the order, although he lived about six years 
after the time to which reference has been made. At a meeting of 
the subordinate lodge on the 29th of January, 1881, Roy was de- 
clared suspended by reason of his non-payment of this assessment. 

It is contended on the part of the plaintiff that the provisions of 
the constitution as to the times for making assessments and send- 
ing notices thereof must be construed, and effect be given to them, 
exactly according to their terms; in other words, that a notice is 
ineffectual to impose upon a member the duty to pay an assess- 
ment, a neglect of which duty may result in a forfeiture of his 
rights, unless the notice be given on or before the 8th day of the 
month; and, further, that the requirement of the constitution is not 
complied with if notice is given only by mail. As to the time with- 
in which notices of assessment are to be sent, the express provision 
of the constitution must be deemed to be only directory, and not a 
limitation upon the right and duty to notify members of assess- 
ments made, or of their liability and obligation to make payment. 
A construction in accordance with the plaintiff's contention would 
be plainly opposed to, and would often defeat, one of the principal 
purposes of the organization, and would be unsupported by any 
apparent reason save the bare language of the constitution above 
recited. The reason and necessity for the payment of the so-called 
“assessments ” upon each surviving member having part in and 
entitled to the benefits of this system of mutual life insurance are 
in no measure diminished if for any cause the financier fails to give 
the requisite notice on or before the 8th day of the month. Thisis 
liable to occur, sometimes unavoidably, as in the case of the sick- 
ness or absence of the financier, or from the failure of the lodge to 
meet in time to take action in the matter (assuming that its action 
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is necessary), or from other causes, or it might result from mere 
neglect or inadvertence. But whether the failure to give notice by 
the day prescribed be unavoidable or otherwise.can make no differ- 
ence. In the nature of things, the reason why the members, when 
notified, should still make the payment contemplated in this scheme 
of insurance, so that the beneficiary of the deceased member may 
receive the benefits which the contract was intended to secure, re- 
mains unimpaired. The fixing of a precise period within which 
notices were required to be sent can have been for no other pur-~ 
pose than to secure promptness of action, and the collection of the 
assessments without unnecessary delay. Hence the requirement as 
to the time within which notices shall be sent is to be construed as 
being in its nature directory, and not essential: State vs. Perry, 28 
Minn., 455; Kipp vs. Dawson, 31 Minn., 373, 381. The purpose 
embodied in this provision of the constitution is not well expressed, 
but it is readily discoverable from the instrument itself, if we keep 
in mind the nature of the subject and the general purpose sought 
to be accomplished, concerning which there can be no doubt. It 
was intended to secure promptness in the giving of notices, and to 
require payment to be made within twenty days after notice; and- 
in order to secure promptness in payment, it was provided that, 
the failure to pay within such period should of itself result in a 
forfeiture or suspension of the rights of the delinquent member 
(Scheufler vs. Grand Lodge, 45 Minn., 256), but subject to the 
power of the member to reinstate himself within the period of three 
months in accordance with the provisions of section 10 above 
referred to. It follows that, if the proper notice was given to 
Roy, he forfeited his rights of membership in the order, und of 
participation in the beneficiary fund, many years prior to his death. 

The constitution requires notices to be “ sent ” to members, but 
does not prescribe the manner in which this shall be done. But 
the rights of members are not to be forfeited for non-payment of 
assessments without actual notice and information of the fact 
from which only the duty to pay arises. Hence, while notices 
may be “sent” by mail, that alone does not notify or inform the 
persons to whom they are addressed. If, however, a notice so sent 
is, in fact, received, that is sufficient. That constitutes actual no~ 
tice, and is all that the provision above recited contemplates, and 
all that the law, from regard to the rights of parties, requires, im 
the absence of any provision prescribing a different mode of com~ 
municating notice. In this case, from the proof of mailing tLe no~ 
tice at St. Paul to Roy, who was a physician, residing in the same 
place, there arose a presumption of fact that it was received: Plath 
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vs. Insurance Ass’n., 23 Minn., 479; See also Blackdahl vs. Grand 
Lodge, 46 Minn., 61. There was nothing in the case to oppose 
this, or to suggest a doubt as to the fact being in accordance with 
the presumption. Indeed, the presumption js somewhat strength- 
ened by the fact that Roy never, after the time in question, acted as 
a member of the order. This in some degree supports the conclu- 
sion that he understood that he was no longer a member—had for- 
feited his membership. 

It is unnecessary to consider whether the twenty days within 
which payment should be made runs from the time of mailing no- 
tices or from the time when they are received. It makes no prac- 
tical difference in this case, and would not generally do so in view 
of the right given by section 10 to a party in default to reinstate 
himself by simply making payment. The question might be im- 
portant if a member were to die immediately after the lapse of the 
period of twenty days from the time of the mailing to him of a 
notice of assessment. 

The declared suspension of Roy at the meeting of January 29th 
was of no effect. He was not then in default, and, when he subse- 
quently made default, that fact of itself was effectual to terminate 
his rights: Scheufler vs. Grand Lodge, supra. 

One thing more may be referred to. The notice to Roy, bearing 
the date January 8th, but not mailed until perhaps the 11th, noti- 
fied him that payment should be made “prior to January 28th.” 
In fact, he was not required to pay within the time thus indicated. 
If it be said that the notice may have misled Roy into the belief 
that he must pay by the 28th to avoid a forfeiture, and hence that 
he did not suppose that he could discharge his obligation by pay- 
ment after that date, it is a sufficient answer that, irrespective of 
the notice, he presumably knew that by force of section 10 he could, 
by making payment at any time during the succeeding three 
months, relieve himself from the consequences of his previous de- 
fault; but that he did not choose to avail himself of the right to 
pay in accordance with his obligation, and to avoid the forfeiture, 
which was rather in the nature of a suspension than an absolute 
forfeiture, during the interval of three months. We are of the 
opinion that the case showed conclusively that many years before 
his death Roy’s rights had been voluntarily forfeited, and that a 
verdict might have been directed for the defendant. Hence the 
verdict for the defendant, found by the jury upon its judgment of 
the case, should not be set aside. If the court erred in any respect: 
there was no error which could have affected the result above 
indicated. Judgment affirmed. 





Stevens vs. Queen Ins. Uo. 


SUPREME COURT OF WISCONSIN. 


a 
STEVENS 
v8. 


QUEEN INS. CO.* 


A Wisconsin statute provided that, whoever solicits insurance in behalf of a 
company, or transmits a policy or application, or collects or receives any 
premium, or aids in doing either, should be deemed an agent of the com- 
pany. 

Held, That where the agent, through whom the company had issued the policy» 
sometime afterwards assisted the insured to procure a mortgage in viola- 
tion of a policy provision, which the agent testified he had forgotten 
about, the statute could not be invoked to claim a waiver of forfeiture. 


The policy insured a building and personal property therein for specific 
amounts. 


Held, That the forfeiture as to the building was a forfeiture also as to the 
contents. 


Statement of Facts. 
Priyney, J. 

This action was brought by the plaintiff, as administrator of 
Greenberry Thompson, to recover against the defendant company 
for a loss sustained by the plaintiff's intestate under a policy of in- 
surance issued May 6, 1884, by the defendant company, whereby it 
insured said Thompson to the amount of $2,000, distributed as fol- 
lows: $200 on his dwelling-house; $150 on his household furniture; 
$25 on wearing apparel; $50 on his cabinet organ, while ¢ontained 
therein; $300 on his frame barn and sheds adjoining; $600 on hay 
and grain contained therein; $525 on horses in the barn or on the 
farm; $25 on farming utensils, tools, harness, hay fork, and tackle; 
$75 on mower and reaper; and $50 on buggy contained in the barn 
on said premises—for the term of five years. A loss occurred by 
fire, January 6, 1889, and was total as to the buildings insured, and 
to the extent of $555 for household furniture and wearing apparel 
in the dwelling-house, harness and tools in said buildings, and the 
mower and reaper und hay and grain in the barn consumed by the 
fire. The policy did not protect any of the personal property so 
lost except when contained in said buildings. It was provided that 
the policy should be and become void 


If there shall now or hereafter be any mortgage * * * or other lien not 
herein consented to, or in case any change shall take place in the title, pos- 
session, or interest of the assured in the property hereby insured, or, if any 
other person shall now or hereafter have any interest therein * * * 


* Decision rendered, Feb. 23, 1892. 
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without the insured first obtaining the written consent of the com- 
pany; and it was stipulated that the policy 

Shall not be valid unless countersigned by the duly-authorized agent of the 
company at the place of issue, and no such agent is authorized to alter the 
above conditions. 

The application for the policy showed that there was then a mort- 
gage on the premises for $1,200, due in three years; and the policy 
was written and countersigned by one S. H. Taylor, as agent for 
the company. On the 17th day of March, 1885, about ten months 
after the delivery of the policy, the insured mortgaged the premi- 
ses on which said buildings were situated for $3,000, to secure a 
loan for that sum, $1,200 of which was applied, it appeared, to pay- 
ing up the previous mortgage. This loan was negotiated by the 
said Taylor for the assured, and he witnessed the mortgage given 
to secure it, and took the acknowledgment thereof as notary public. 
Mr. Taylor, the agent of the company, testified, in substance, to his 
issuing and countersigning the policy as agent for the defendant 
company, to his negotiating the $3,000 loan subsequently for the 
assured, and to witnessing the execution of the mortgage given to 
secure the same, and taking the acknowledgment thereof. He tes- 
tified that nothing was said by the assured or by any one about the 
policy of insurance at the time of negotiating the loan; that it was 
not called to his attention in any way; that it did not occur to him 
to associate the two together; that the first time they were asso- 
ciated together was when the adjuster for the company called his 
attention to the fact of the mortgage, after the fire; that he had 
never had occasion to refer to the policy, and that it had passed out 
of his mind. The company denied liability on the ground of the 
execution and delivery of the mortgage, March 17, 1885, because it 
was made without the knowledge or consent of the defendant, 
whereby the policy became void. The court held the policy valid, 
and the plaintiff had judgment for the entire loss, $1,055; and the 
defendant company appeals. 


Crank & Taytor, for Appellant. 
H. Bucuner and T. L. Cuzary, fur Respondent. 


Pinney, J. (after stating the facts.) 
The representation contained in the application of the insured 
for his policy, as to incumbrances on the property, is regarded as a 
warranty, and is material to the contract. Its purpose is to ascer- 
tain the amount of the interest of the insured in the property, as 
affecting the judgment of the insurer as to the character of the risk, 
by taking into consideration the motive which the insured may have 
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in the preservation of the property. A statement on this subject, 
substantially untrue as to the amount of incumbrances, will avoid 
the policy: 2 May, Ins., § 290; Schumitsch vs. Insurance Co., 48 
Wis., 26-29. Where the policy includes real property, and also 
personal property in buildings thereon, the risk being distributed 
—that is to say, a certain sum on the buildings and a certain other 
sum on the personal property situated in such buildings, part of the 
realty—a misrepresentation in respect to mcumbrances which avoids 
the insurance as to the buildings avoids also the policy as to the 
personal property so insured. The contract of insurance, in such 
cases, is entire, and there can be no recovery for a loss of the per- 
sonal property if there has been a material misrepresentation in re- 
spect to the incumbrances on the buildings: Hinman vs. Insurance 
Co., 36 Wis., 159; Schumitsch vs. Insurance Co., supra; Loomis ys. 
Insurance Co., 77 Wis., 89. The object of the provision in the 
policy by which it becomes void “if there shali now or hereafter be 
any mortgage * * * not herein consented to * * * or if 
any other person shall now or hereafter have any interest in the 
premises, * * * without the insured giving notice to the com 

pany, and obtaining consent therefor, as provided in the policy,” i 

to secure to the insurer notice against any change in the amount of 
interest of the insured in the property not consented to by the in- 
surer, which may operate to diminish the motives of the insured to 
preserve it, or which may tend to expose it to danger from loss from 
incendiarism, and in order that the policy may be continued in force 
only in case the insurer shall consent to the altered circumstances 
affecting the risk. Such conditions in policies “are to secure risks 
in which there shall be no motive for intentional or dishonest loss:” 
Redmon vs. Insurance Co., 51 Wis., 301; Hankins vs. Insurance 
Co., 70 Wis., 1. If the mortgage in question had been on the prop- 
erty at the time Mr. Taylor, the local agent, issued the policy, and 
he had been informed of its existence, the fact that it had not been 
mentioned in the application for the policy filled out by him would 
not invalidate it: Renier vs. Insurance Co., 74 Wis., 89-94; Miner 
vs. Insurance Co., 27 Wis., 693; McBride vs. Insurance Co. 30 Wis., 
567; Wright vs. Insurance Co., 36 Wis., 522; Mechler vs. Insurance 
Co., 38 Wis., 665. It is true that, under our statute (Section 1977), 
whoever solicits insurance on behalf of any insurance company, or 
transmits an-application to such company, or a policy to or from 
such corporation, or collects or receives any premium for insurance, 
or in any manner aids or assists in doing either, or transacis any 
business for such company, shall be deemed and held to be an agent 
for such company for all intents and purposes, but only in respect 
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to each of the several matters mentioned. In this case an incum- 
brance for $3,000 was placed on the buildings insured, about eleven 
months after the policy was issued; and this fact rendered the policy 
void unless this incumbrance was consented to by the company, or 
the breach of the policy occasioned by the incumbrance was waived 
by it. It does not appear that Mr. Taylor did or said anything 
about the policy, or assumed to act for or represent the company 
in any respect concerning it, after he had issued it. 

The plaintiff's counsel contended that inasmuch as Mr. Taylor, 
the agent of the company who issued the policy, negotiated the 
loan of the $3,000, secured by the mortgage, for the insured, and 
witnessed the mortgage, and took the acknowledgment of it as a 
notary, and as he did not notify the assured that the policy was 
avoided by the mortgage, and did not return or offer to return the 
unearned portion of the premium, the company had, therefore, 
waived the forfeiture, and, now that a loss had occurred, cannot be 
heard to insist upon it. The answer to this contention is found in 
the fact that, by the terms of the policy, Mr. Taylor, as local agent 
at the place of its issue, was not authorized to alter any of its con- 
ditions, and the insured is bound by this condition of the policy, 
and any attempted waiver by such agent, merely by virtue of such 
agency, subsequent to the signing of the policy, is a nullity: Han- 
kins vs. Insurance Co., supra, and numerous authorities there cited. 
Besides, there is no proof of any act or acts or declaration on the 
part of the agent Taylor from which such consent or waiver can be 
inferred. The agent testified that nothing was said by the insured 
when the mortgage was given about the policy; that it did not oc- 
cur to him until after the fire, having passed out of his mind. There 
is nothing to show that the company ever had notice of the exist- 
ence of the mortgage until after the loss. There is, therefore, no 
ground for claiming that the company ever consented to the mort- 
gage, or waived the forfeiture caused by its execution. The case of 
Bosworth vs. Cleary, 80 Wis., , and cases there cited, is deci- 
sive against the plaintiff. Cole, C. J., in that case said that “the 
evidence of waiver of forfeiture ought to be reasonably clear and 
certain,” and held the evidence in that case, which afforded some 
slight ground for the contention of waiver, entirely insufficient, and 
added that the proof of waiver in that case was no stronger than in 
Engebretson vs. Insurance Co. (58 Wis., 301), and Knudson vs. In- 
surance Co. (75 Wis., 198), and said: ‘‘We do not recollect any 
case where the evidence of waiver wasas weak and unsatisfactory 
as the one before us, where the company has been held liable.” 
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Inasmuch as the policy was an entire and indivisible contract, 
the claim under it for the loss of personal property must share the 
same fate as that for the buildings in which it was required to be, 
in order to be within the protection of the policy. For these rea- 
sons the judgment of the circuit court must be reversed, and the 
cause remanded for a new trial. 


UNITED STATES CIRCUIT COURT. 


E. D. Missouri. 


McELWEE 
v8. 
NEW YORK LIFE INS. CO.* 


Where a policy of insurance on the life of a wife is made payable to her chil- 
dren, and she dies before any children are born, her executor cannot 
maintain an action at law for the amount of the insurance. 


This was a suit on a policy of life insurance. The case was sub- 
mitted on an agreed statement, the material parts of which are as 
follows: On or‘about the 10th day of July, 1889, Mary Frances 
Vail intermarried with one Charles F. Vail, and thereafter and until 
her death on the 11th day of February, 1890, continued to be the 
wife of said Charles F. Vail. On the 24th day of July, 1889, said 
Mary Frances Vail, through her husband, Charles F. Vail, tendered 
a written application to the defendant company for insurance upon 
her life, duly signed by her, in the sum cf $5,000, payable to her 
estate. The local manager of defendant company, to whom said 
application was submitted at the company’s St. Louis office, declined 
to receive the same, and called the attention of said Charles F. Vai 
to the rule of defendant company regarding insurance upon the 
lives of married women, contained in a book of written instructions 
to agents, as follows:— 

A woman may effect insurance on her life for the benefit of her husband if 
he have a pecuniary interest in her life, but not otherwise. She may, how- 
ever, insure for the benefit of her children, or for the benefit of any one who 
may have a pecuniary interest in her life, or who may be dependent on her; 
but evidence of such interest or dependence must accompany the application. 

Said Charles F. Vail thereupon withdrew said application, and 
upon the same day submitted for his wife an application, duly signed 

* Decision rendered, Oct. 28, 1891. From Federal Reporter. cor cee 
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by her, for such insurance, made payable to the children of said 
Mary Frances Vail. The application was accepted by the company 
at its home office, and on the 5th day of August, 1889, the defend- 
ant company, for the consideration in said policy expressed, exe- 
cuted the policy sued upon. Mary Frances Vail complied with all 
the conditions required by the policy of her, as the life insured 
under the same. She departed this life on the 11th day of Febru- 
ary, 1890, and at the time of the issuing of said policy and of her 
death she was a resident of the city of St. Louis, state of Missouri. 
At the time of making said application to said company on which 
said policy was issued, said Mary Frances Vail had never had a 
child, and this fact was made known to the defendant company by 
the report of its medical examiner. No child was born of her body 
thereafter, nor had she any child living at the time of her death, 
but she was then pregnant with child, and she leaves surviving her 
a mother, brothers, and sisters. 


C. P. & J. D. Jounson, for Plaintiff. 
F. N. Jupson, for Defendant. 
Tuayer, J. 

After an attentive consideration of this case I have concluded that 
plaintiff is not entitled to recover. By the terms of the policy the 
company agreed “to pay the sum of the insurance * * * to 
the children of the insured [that is, to the children of Mrs. Vail], 
share and share alike, or their executors, administrators, or assigns,” 
and there was no change made or attempted in the phraseology of 
the promise during the life-time of the insured. The policy was 
obviously intended as a provision for such children as might be 
born of the marriage between Mr. and Mrs. Vail, and forno one else 
The promise was to pay to the children; they were the beneficiaries. 
If Mrs. Vail had contemplated the possibility of death before she 
had given birth to any children, some provision would probably 
have been inserted in the policy touching the disposition of the in- 
surance money in that event. What such provision would have 
been it is impossible to say, and it is useless to indulge in specula- 
tion on that subject, as the court is powerless to make a contract for 
the parties covering that contingency. It can only enforce such a 
coutract as the parties have themselves made. Some stress is laid 
on the fact that, according to the rule which prevailsin some states, 
Mrs. Vail retained the power, so long as she held the policy, to 
change the beneficiaries with the consent of the insurer: Kernan 
vs. Howard, 23 Wis., 108; Gambs vs. Insurance Co., 50 Mo., 47. It 
is claimed that because she retained such power, her administrator 
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may recover on the policy. I am unable to assent to that proposi- 
tion. Even if she had a right to change the beneficiary, it was a 
mere power, to be exercised with the company’s consent, and, asthe 
agreed case shows, she never exercised it, or attempted to do so. 
The existence of such power, even if its existence be conceded, is 
not sufficient to make the policy a part of her estate, or authorize 
her administrator to sue thereon. Furthermore, it is said that by 
taking out the policy for the benefit of her children Mrs. Vail con- 
stituted the defendant company a trustee for her children, and, 
the trust having failed because she died childless, that the fund in 
the trustee’s hands inures to the benefit of her estate, in the same 
manner that a fund left in trust for a given purpose will inure to 
the benefit of the donor or his heirs, if for any reason the trust can- 
not be executed. It is sufficient to say of this contention that, if the 
principle invoked has any application to the case at bar, it is only 
applicable to the premiums actually paid up to the time of Mrs. 
Vail’s death; and the interest accumulated thereon; and the remedy 
isin equity. Mrs. Vail did not place $5,000 in the hands of the de- 
fendant company to be held for the benefit of or in trust for her 
children. She contracted to pay $39.60 quarterly, and up to the 
time of her death had paid only two quarterly installments. The 
contract was entered into with the expectation that Mrs. Vail would 
live many years, and that the premiums paid in the meantime, with 
accumulated interest, would equal the face of the policy at the end 
of her expectancy. Under the circumstances, it cannot be main- 
tained, even on the trust theory above outlined, that the defendant 
is liable to the plaintiff in the sum of $5,000, or in any other sum, 
in a strictly legal proceeding. I feel satisfied that judgment should 
be entered for the defendant, and it is so ordered. 


a OO 


COURT OF APPEALS OF NEW YORK. 


CASSA MARITTIMA 
v8. 
PHCENIX INS. CO.* 
The plaintiff, having advanced money on a pledge of the vessel and freight, 
the master of which executed a paper hypothecating to the plaintiff the 


freight and ship to secure the loan with priority over every other credit, 
and stipulating that the master or owner should not take any other ad- 


vances on freight at a port of loading, or if they did, they should return 


* Decision rendered, January 20, 1892. 
VOL. XXI.—29. 
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the present loan even if the vessel were lost. Other advances were pro- 
cured and the vessel was lost. The policy was issued by defendant, insur- 
ing plaintiff against loss of the vessel. 


Held, That the insurable interest of plaintiff was not affected by the subse- 
quent loan without its knowledge, and plaintiff could elect to proceed 
against the master or owner or the insurer, nor was plaintifi’s interest 
affected by the personal liability of the master for such subsequent 
advances. 


Epwarp P. Lyon, for Appellant. 

Epwarp K. Jonzs, for Respondent. 

O’Brien, J. 

The plaintiff recovered a sum, the equivalent of £400 English 
money, loaned by the plaintiff, through its agent at Pensacola, 
Fla., to the master of the ship Buoni Amici, upon a pledge of the 
vessel and the freight she was expected to earn on a voyage, then 
about to be made, from Pensacola to South America, which was in- 
sured by the defendant. It appears that the plaintiff is a foreign 
corporation, organized under the laws of the kingdom of Italy, 
having its principal office at Naples, with branch offices in various 
other places, including the city of New York. It was engaged in 
making maritime loans, and insured with the defendant a maritime 
risk evidenced by the following paper :— 

Pensacola, Fla., August 31, 1886. 
£400. Fifteen days after arrival at the port of destination, River Plata, or 
other intermediate port,at which shall end the voyage of my vessel denominated 
‘*Buoni Amici,” I promise to pay to the order of the Cassa Marittima of 
Naples the sum of four hundred pounds sterling, value received in cash, as a 
loan on freight for the last expenses necessary to the undertaking of the voy- 
age from Pensacola to River Plata; and I hereby assign therefor, to the said 
Cassa Marittima, enough of the present freight to cover the sum of the above 
loan, with power to collect when due; and I hereby hypothecate ship and 
freight for repayment of said loan, with priority over every other credit, and, 
in case of total loss, the amount received as loan shall not be paid back, and 
I accept all the conditions set down in the regulations of the Cassa Marittima 

relating to loans on freight, of which I received a copy. 

B. QUARTINO. 

On the back of this instrument was printed the following :— 

The loans which the Cassa Marittima agrees to make on freight must be 
subject to the following rules: [Here follow sixteen separate and distinct 
rules, none of which need be referred to except the fifteenth, which is as fol- 
lows:] (15) The owner or captain shall not take any other advances upon the 
same freight at the port of loading, or in such case hold themselves bound to 
return the present loan, even though the vessel be lost. 

It was admitted on the trial that the owner or captain did, with- 
out the knowledge, privity, or consent of the plaintiff,—unless such 
consent was given by the execution and delivery of the instrument 
above set forth, subject to the rules and regulations indorsed 
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thereon,—take other advances, amounting to $1,100, upon the same 
freight at the port of loading. On the 18th of September, 1886, 
the plaintiff's New York agent procured from the defendant, upon 
payment of the required premium, a policy of insurance to said 
agent, on account of whom it may concern, for $2,000, whereby the 
defendant insured, “lost or not lost, at and from Pensacola to 
Montevideo and [or] Buenos Ayres, on advances against captain’s - 
drafts upon the freight of all kinds of lawful goods and merchan- 
dise laden or to be laden on board the good bark Buoni Amici, 
whereof --—~ is master, for this present voyage.” The vessel sailed 
from her port of loading, but was lost by perils of the sea, and of 
course (did not earn her freight, which was pledged for the payment 
of the loan; and the plaintiff sought indemnity from the defendant 
under its policy. 

The defendant resists the claim on a single ground only, and that 
is that by force of rule fifteen, indorsed upon the draft, to the effect 
that if the owner or master of the vessel took other advances upon 
the same freight, at the port of loading, they should hold them- 
selves bound to return the loan, even though the vessel be lost; 
and that as the master did take a further loan upon such freight at 
the port of loading, though it was without the knowledge, privity, 
or consent of the plaintiff or its agents, this act of the master 
created a personal obligation, and destroyed the maritime character 
of the plaintiff’s loan, and its insurable interest, and thus defeated 
its right to recover on the policy. The defendant argues that a 
marine risk, and not a personal obligation or promise, is the subject 
of insurance; that, when a loan is made upon pledge of the ship 
and freight, a maritime lien is thereby created, which is the sub- 
ject of insurance by the person in whose favor it is created. 
It is no doubt true that it is an essential feature of such a loan 
that if the ship be lost the loan is not to be repaid. What is 
strictly known as a “maritime lien” is created by making 
the advances, without any security for repayment except the chance 
that the ship will arrive safely at her port of destination, deliver 
her freight, and thus earn the fund pledged to pay the loan. The 
defendant urges that the recovery cannot be upheld unless at the 
time of the loss of the ship the plaintiff had an insurable interest,— 
that is to say, a maritime lien,—and that the act of the master in 
taking subsequent advances created a personal obligation, and de- 
stroyed the maritime character of the risk. The vessel was an 
Italian craft, and it is found by the trial court that under the clauses 
in the policy authorizing and requiring the plaintiff to sue, with re- 
spect to the property so insured, the plaintiff brought suit against 
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the owner of the vessel in the courts of Italy upon the draft made 
by the master above set forth, but was defeated in such action. - It 
was further found that the plaintiff has not made any attempt or 
taken any proceedings to collect the loan from the master, for the 
reason that since the loss under the policy he was insolvent, and 
nothing could be collected from him by execution. If the instru- 
mext is read without reference to the printed rule indorsed thereon 
it is admitted that it is evidence of a loan made by the plaintiff 
upon the security of a maritime lien. It expresses upon its face 
what the law would imply from the nature of the transaction,—that 
the loan was subject to the perils of the sea, and contingent upon 
the arrival of the ship at her port of destination,—as it is expressly 
stipulated that in case of total loss the amount received as a loan 
shall not be paid back. So far the transaction vested an interest 
in the plaintiff in the freight and ship that was the subject of insur- 
ance. But it is contended in behalf of the defendant that the 
printed rule on the back of the instrument, followed by the act of 
the master in taking further advances, has changed all this, and 
has left the plaintiff with nothing but a piece of commercial paper 
as security for the loan, which was not such an interest as could be 
insured. To this point the plaintiff’s counsel answers: First, that 
under the statute of this state providing for the incorporation of 
marine insurance companies (chapter 308, Laws 1849), under which 
statute the defendant was created and exists as a corporation, 
authority is given 

To make insurance upon vessels, freights, goods, wares, merchandise, spe- 
eie, bullion, jewels, profits, commissions, bank-notes, bills of exchange, and 
other evidence of debt, bottomry, and respondentia interests, and to make 
all and every insurance appertaining to or connected with marine risks, and 
risks of transportation and navigation. 
and that, therefore, the defendant is liable upon its policy in this 
case whether the plaintiff had at the time of the loss a maritime 
lien or not. But, secondly, the plaintiff'contends that, under cer- 
tain circumstances, a maritime lien and a personal obligation may 
exist together as security for the same loan; and the defendant’s 
counsel, within certain limitations, does not dispute this. The 
proposition, however, in his view, is limited to cases where the per- 
sonal obligation of the owner or master is collateral merely, and 
where the additional personal obligation conforms to the maritime 
lien itself; that is to say, is of no avail to the lender if the ship be 
lost. In other words, if the personal obligation shares the fate of 
the lien itself, and falls with it, by the loss of the ship, then the 
maritime character of the loan remains intact, and the maritime in- 
terest in the freight or subject hypothecated remains undisturbed. 
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The application of this principle to the facts of this case is the 
point of difference between the parties. Both rely upon substan- 
tially the same cases and authorities to establish positions radically 
antagonistic with reference to the rule of law: 1 Pars. Mar. Ins., 
pp. 208, 213, 223; The Hunter, 1 Ware, 251; Stainbank vs. Fen- 
ning, 11 C. B., 51; Stainbank vs. Shepard, 13 C. B., 418; Cole vs. 
White, 26 Wend., 515; Bray vs. Bates, 9 Metc. (Mass.), 250. 
It is not claimed that the master, by taking subsequent advances 
at the port of loading on the same freight, created, by force of the 
rule referred to, and printed on the back of the instrument, any 
.personal obligation as against the owner of the vessel with refer- 
ence to the loan in question. The plaintiff attempted to enforce 
such an obligation in the courts of the country where the owner re- 
sided, and where the ship belonged, and failed. What is urged is 
that the master, by his act in taking the subsequent advances, suc- 
ceeded in creating a personal obligation against himself, and that 
was enough to destroy the maritime character of the loan. The de- 
fendant does not claim that the mere taking of a personal obliga- 
tion or of additional security destroyed the maritime character of 
the draft. On the contrary, he admits that there is abundant au- 
thority for the position that a personal obligation or additional se- 
curity may be taken and held, and at the same time the maritime 
lien preserved. He attempts to distinguish this from the reported 
cases where such personal obligations were held not to affect the 
maritime character of the loan by the circumstance, as he claims, 

kat the master, at least, was bound personally, though the ship was 
lost. Some of the cases in the books turn upon the question 
whether maritime interest could be collected by thelender. In this 
case that question does not seem to be involved at all, as it does 
not appear what interest was exacted; and no question of that 
character is raised by the pleadings or otherwise. Inthe cases to 
to which our attention has been called the bottomry bond and the 
personal obligation were parts of the same transaction, and given 
by the parties as security for the same loan. In such cases it is 
reasonable enough to hold that a personal obligation intended to 
survive the loss of the ship destroys the maritime lien; but this 
case, in its facts, differs widely from those where it has been held 
that the personal obligation destroys the lien. Here the plaintiff 
made a loan which, by force of maritime law, as well as by the terms 
of the instrument taken from the master. became a lien upon ship 
and freight. This lien gave to the plaintiff a special property in 
the ship and freight, which it is admitted was a proper subject of 
insurance. It is true that it was stipulated that, in case the master 
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displaced this lien by taking other advances on the same freight at 
the port of loading, then by that wrongful act a personal obligation 
was to spring up against him forthe amount of the loan. But none 
of the parties intended that, if such an obligation was ever incurred 
by the master by reason of an act on his part which was thought 
merely possible, it should have the effect of destroying and divest- 
ing the interest or special property which vested in the plaintiff 
after the making of the loan and the execution and delivery of the 
instrument by the master, and upon the faith of which the plaintiff 
made the advances. The additional promise that was to arise out 
of the master’s act was contingent upon a future event, and collat- 
eral merely to the principal security,—that is to say, the lien. The 
lien, having once attached, could not be divested so as to avoid a 
policy thereon without payment or release, or some act on the part 
of the plaintiff. Granting that when the master took the subse- 
quent advances an obligation came into existence against him to 
pay the plaintiff’s loan, that would not disturb the contract rela- 
tions created between the plaintiff and defendant by the instrument 
which the master executed and the policy of insurance. The new 
and additional obligation of the master might come into existence, 
and could stand as against him, should the plaintiff elect to so treat 
it, but how could that destroy a prior security, when the plaintiff 
did not intend to substitute it for the lien, and in fact had no 
knowledge of its existence, because it had no knowledge of the act 
of the master in taking the further advances out of which act the 
promise on his part was to arise, if at all? The wrongful act of the 
master was without the knowledge, consent, privity, or procure- 
ment of the plaintiff; but if, notwithstanding that, a promise to pay 
this loan on the part of the master arose from the act, such a prom- 
ise could not, without the plaintiff’s consent, destroy and take the 
place of an existing maritime lien. The promise of the master, if 
it ever came into existence against him, might stand as collateral 
to the lien on the freight and ship, but could not affect the validity 
of the maritime lien unless the master paid plaintiff’s loan, in which 
case the lien, of course, would be discharged. Whatever construc- 
tion may be given to the printed rule on the back of the draft, it 
is clear, we think, that the parties to the transaction never intended 
when the loan was made that the subsequent wrongful act of the 
master in taking another loan should have the effect of releasing the 
ship and freight as security for the payment of the plaintiff’s ad- 
vances; and a maritime contract, like all other contracts, should be 
construed according to what appears to be the intention of the 
parties, and not in such a way as to accomplish a result not within 
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the intention of any of the parties. To hold upon the facts as they 
appear in this case that the mere act of the master in taking other 
advances divested the plaintiff’s lien, and avoided the insurance 
thereon, would be to attach consequences to the printed rule on 
the back of the instrument that the parties never contemplated, 
and to work injustice. To hold that the personal liability of the 
master, if any, grew out of his act in taking other advances, may 
stand without destroying the lien, and, having no effect upon it un- 
less paid, would be just, and is not, we think, contrary to authority. 
The judgment should be affirmed with costs. All concur. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


HERMAN BERRY, Respondent, 
v8. 
AMERICAN CENTRAL INS. CO., or St. Louis, Mo., Appellant.* 


The legal title was in the son of insured under a verbal agreement that the 
insured should occupy the premises for life, and keep them insured and 
repaired and pay the taxes, which fact was known to the agent who 
issued the policy. 


Held, That the insured had an insurable interest to the fuil value of the 
buildings, and the knowledge of the agent was the knowledge of the 
company, where the policy provided that it should be void if the title 
was not in fee, and that no notice to or consent of any agent not endorsed 
should bind the company, nor any agent waive its conditions. 


Held, That where the insured was induced to compromise by a representation 
of the adjuster that the policy was void, and to cancel the policy, the 
representation was fraudulent in law and the compromise be set aside. _ 


Held, That an offer in the complaint to surrender the company’s draft for the 
compromise sum, and its production in court, and subsequent delivery to 
the clerk of court in compliance with the decree, was a sufficient tender. 


The policy insured the plaintiff to the amount of $875 on build- 
ings and $225 on personal property. Defendant was to make 
good all loss or damage, etc., not exceeding the above-named 
amounts “nor the interest of the assured in the property,” ete. 
The policy provided that it should be void if “without notice to this 
company and permission therefor in writing endorsed thereon the 
interest of the assured be other than the entire, unconditional, and 
sole ownership; or if the property insured be a building standing 
on ground not owned by the assured in fee simple.” 

* Decision filed, March 8, 1892. 





456 Court of Appeals of New York. [May, 


It further provided that “no agent has any power to waive any 
condition of this policy.” ‘No notice to and no consent of or 
agreement by any agent of this company shall be binding on this 
company until such notice, consent, or agreement, as the case may 
be, is clearly expressed and endorsed in writing hereon and signed 
by such agent.” 

The legal title to the real property was in the plaintiff's son, and 
the plaintiff was in possession under a verbal agreement, whereby 
he was to occupy the property during his life, and in consideration 
thereof was to keep it insured, in repair, and pay the taxes thereon. 

There was a total loss by fire of the buildings within the life- 
time of the policy and a loss on personal property of $128.20. 

Subsequent to the service of proofs of loss, plaintiff, upon the 
representations of defendant’s adjuster that the policy was void by 
reason of the breach of the conditions as to title, agreed to accept 
$400 in settlement of his claims, and thereupon received from such 
adjuster a draft, signed by the general agent, upon the defendant 
for such sum, payable to his order and attached to a blank receipt, 
and which provided “that it would not be paid if detached from 
‘the receipt therein referred to.” 

Upon receiving this draft plaintiff executed a paper canceling 
said policy, and delivered it to the agent. 

Thereafter, being advised that his policy was not void, he offered 
by letter to return the draft, and demanded full payment of his 
loss, which being refused he brought the present action. 


I. N. Ames, for Appellant. 
Hannipat Smita, for Respondent. 
Brown, J. 

There was in this case no misrepresentation as to any fact which 
was material to the plaintiff's right to recover upon the policy. In- 
deed there is no evidence but that the adjuster personally acted in 
entire good faith, and having no knowledge of the information re- 
ceived by the agents as to the title when the insurance was effected 
doubtless believed that the policy was void, but any knowledge or 
information which any of the defendant’s agents received during 
the transaction with the plaintiff is by law imputed to it, and as- 
suming that the plaintiff at the time of effecting the insurance 
stated correctly the facts as to the title, the statements made by 
the adjuster, that the policy was void by reason of its conditions 
and the fact that the plaintiffs son was the owner, were, as emanat- 
ing from the defendant, fraudulent in law and deceitful. 

The court found in substance that the settlement and the can- 
celation of the policy was procured by the statement made to the 
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plaintiff that the policy was void, and that, relying upon such, 
plaintiff was led into a mistake as to his legal rights thereunder. 

The evidence on the subject was that the adjuster read to the 
plaintiff the clause in the policy declaring that it sheuld be void if 
the interest of the assured was other than that of sole and uncon- 
ditional ownership, and told him that he was well acquainted with 
the law of insurance, and, because the property belonged to his 
son, plaintiff had no right to insure it in his own name, and the 
policy was for that reason void, and nothing could be collected 
upon it. 

The plaintiff was a man of little business experience, although 
he had education enough to understand the transaction and read 
the papers which he signed, and he made the settlement volun- 
tarily, without any coercion upon him, but relied upon the repre- 
sentation as to the law governing his case which the defendant 
falsely made to him. 

There is no question, of course, but that a court of equity can- 
not grant relief solely upon a mistake of law. But there was here 
more than a mistake. There was a surrender of legal rights in- 
tentionally induced and procured by a false representation as to 
the law governing the case. The defendant must be presumed to 
have known that it was liable for the whole loss, and by falsely 
representing that under the law applicable to the case the policy 
was void when, in fact, it was valid, it induced the plaintiff to rely 
upon the superior knowledge that it possessed upon the subject, 
and to surrender to7it his claim. 

This clearly constituted fraud, and there would be manifest 
injustice in upholding a settlement under such circumstances. We 
think the case falls within well settled rules of equitable jurisdic- 
tion, and that the decision of the special term was right: 2 Pom. 
Kq. Juris., §§ 847, 848, 849; Willard’s Equity, 68, 69; Busch vs. 
Busch, 12 Daly, 476; Wheeler vs. Smith, 9 How., U. S., 55; Cooke 
vs. Nathan, 16 Barb., 342; Boyd vs. De La Montagnie, 73 N. Y., 
498; Jordan vs. Stevens, 51 Me., 78; Ins. Co. vs. Bowes, 42 Mich., 
19; Freeman vs. Curtis, 51 Me., 140. 

The appellant does not, however, question the power of the 
court to grant relief in such a case, and the only point seriously 
urged upon us in this connection is that the plaintiff made no 
proper or sufficient tender of the draft to the defendant before 
bringing suit. The plaintiff offered in his complaint to deliver up 
the draft, and upon the trial produced it in court, and by the de- 
cree it was to be deposited with the clerk and delivered to the 
defendant or its agent. 
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It was unnecessary for the plaintiff to do more than he did. In 
fact, he had received nothing from the defendant. Between parties 
the note of one of them is not property, but a mere promise to pay 
which is avoided by rescission of the contract. The draft which 
plaintiff held was drawn upon defendant by its own agent. It was 
of no greater force or value than the defendant’s note would have 
been, and in such a case a tender and surrender upon trial was all 
that was essential to the plaintiff’s right to the relief sought: 
Thurston vs. Blanchard, 22 Pick., 18; Nichols vs. Michael, 23 N. Y., 
264; Gould vs. Cayuga C. N. Bank, 86 id., 75-82. 

But in an equity action to rescind a settlement the rule invoked 
by defendant has no application. If the plaintiff had failed on the 
trial the settlement would have stood, and he would have been 
entitled to retain and use the draft. And it is sufficient in such an 
action for the plaintiff to offer in his complaint to restore what he 
has received, and the rights of the parties are then regulated and 
protected in the judgment: Allerton vs. Allerton, 50 N. Y., 670; 
Vail vs. Reynolds, 118 id., 297. 

We come, therefore, to the question whether a recovery upon the 
policy can be upheld. 

The first contention of the defendant is that the plaintiff had no 
insurable interest in the buildings. 

The rule is well settled that it is not necessary to support an in- 
surance that the assured should have an interest legal or equitable 
in the property destroyed. It is enough if he is so situated with 
reference to it that he would be liable to loss if it is destroyed or 
injured by the peril insured against. 

In brief, a person may insure against his liability with reference 
to a certain property as well as his interest therein: Insurance Co. 
vs. Chas3, 5 Wallace, 509-513; Nat. Filtering Oil Co. vs. Citizens’ 
Ins. Co., 106 N. Y., 535-541; 3 Kent’s Com., 6th ed., 276. 

The test of insurable interest is whether an injury to the property 
or its destruction by the peril insured against would involve the 
assured in pecuniary loss: Wood on Fire Ins., § 282. Thus a 
common carrier may insure goods intrusted to him to their full 
value without regard to his liability to the owner: Crowley vs. 
Cohen, 3 B. & Ad., 478; London & N. W. R’wy Co. vs. Glyn, 1 El. 
& EL, 652. So may a warehouseman, although liable to the owner 
only for his own negligence: Waters vs. Monarch Ins. Co., 5 Ell. & 
Black, 870; Stillwell vs. Staples, 19 N. Y., 401; De Forest vs. Fulton 
Ins. Co., 1 Hall, 84. So may a charterer of a vessel who is liable to 
pay its value in case of loss, or has contracted to insure it against 
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usual risks: Oliver vs. Greene, 3 Mass., 133; Bartlett vs. Walter, 
13 id., 267. 

Insurers of a building have an insurable interest therein which 
they may re-insure: N. Y. Bowery F. Ins. Co. vs. N. Y. F. Ins. Co., 
17 Wend., 359. ‘And a tenant who has agreed verbally to keep the 
demised property insured is liable to the lessor for a breach of that 
agreement, and has an insurable interest in the property to the 
extent of the amount agreed to be insured: Lawrence vs. St. 
Mark’s F. Ins. Co., 48 Barb., 479. Other illustrations of this rule 
are to be found in Herkimer vs. Rice, 27 N. Y., 163; Kline vs. Q. I. 
Co., 7 Hun, 267; 69 N. Y., 614; Waring vs. Indemnity F. Ins. Co., 
45 N. Y., 606; May on Ins., Chap. 6; Wood on Fire Ins., Chap. 8. 
The principle upon which these cases all rest is that there is a possi- 
ble liability arising out of the peril insured against and that creates 
an insurable interest. 

Under the contract with his son the plaintiff had agreed among 
other things to keep the property insured, and this agreement 
gave him a right to insure the buildings in his own name to their 
full value. The defendant contends that as the contract with his 
son was by parol and hence void the plaintiff had no interest in or 
liability towards the insured property. This proposition might 
have some weight if the insurance was upon the title or interest of 
the plaintiff as life tenant, or if there had been representations on 
the part of the plaintiff that such was the interest intended to be 
insured. But we think it has no application to the case made by 
the evidence. -The plaintiff while in the unquestioned enjoyment 
and possession of the property could not deny his liability under 
the contract with his son to insure, and under that agreement, so 
far as is disclosed in this action, he would have been liable for the 
loss of the buildings if he had failed to insure them. 

The defendant, if it had notice of the relation which plaintiff bore 
to the property, cannot deny the legality of its contract, although 
it may be that the plaintiff could not have enforced against his son 
his right to use the property for life had that been denied. The 
final question is whether the defendant had such notice of the facts 
as to the title to the property as justified the court in finding that 
it had waived the conditions heretofore quoted. The question of 
waiver was one of fact, and we think the evidence was sufficient to 
support the conclusion reached. 

There was evidence to the effect that plaintiff informed the agent 
who issued the policy that his son, who lived in Chicago, had 
bought the property for him, and he was to have it as a home as 
long as he lived, and that he was to insure it, keep it in repair, and 
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pay the taxes. This statement fairly gave notice to the agent that 
the plaintiff was not the owner of the property, and that as a part 
of the consideration for its use and possession he had agreed to 
insure it. 

If the defendant desired further information as to the title it 
should have requested it, and not having done so it must be assumed 
now to have had notice of such facts as it could with reasonable 
diligence then have ascertained. 

This evidence justified the finding that the conditions of the 
policy as to title were waived, and this conclusion was not weakened 
by the fact that in the policy delivered there was a condition that 
no agent had power to waive any of the conditions of the policy, 
and no notice to or agreement by any agent would be binding on 
the defendant unless expressed in writing and endorsed upon the 
policy and signed by the agent. ‘The agents who issued the policy 
were general agents having authority to make contracts without 
reference to the home office, and their power to waive conditions 
in the policy was co-existent with that of the company itself: 
Trustees vs. Brooklyn F. Ins. Co., 19 N. Y.,305; Walsh vs. Hartford 
F. Ins. Co., 73 id., 5, 9. 

Conditions which enter into the validity of a contract of insur- 
ance at its inception may be waived by agents, and are waived if so 
intended, although they remain in the policy when delivered: Van 
Schoick vs. Niagara F. Ins. Co., 68 N. Y., 434; Bennett vs. North 
British Ins. Co., 81 id., 273; Woodruff vs. Imperial F. Ins. Co., 83 
id., 183; Haight vs. Continental Ins. Co., 92 id., 51. 

The judgment must be affirmed. Judgment affirmed, with costs. 

All concur. 





Brigham et al. vs. Wood et al. 


SUPREME COURT OF MINNESOTA. 


BRIGHAM Er AL. 
v8. 
WOOD ET AL.* 


Held, That certain issues of fact were, under the evidence, questions for the 
jury. 

Also, That the answer tendered no issue as to the forfeiture of a policy of in- 
surance, by a change in the ownership of the property, by reason of the 
withdrawal of one partner from the firm to which the policy was issued. 


Spooner & Taytor, for Appeilants. 

Haun & Hawtey, for Respondents. 

MircHett, J. 

The cause of action alleged in the complaint is that in January, 
1890, the plaintiffs stored with defendants as warehousemen in their 
warehouse known as the “ Old Security Warehouse ” certain goods, 
and at the time of storing them informed the defendants that they 
would cause the goods to be insured; that the plaintiffs did effect 
an insurance of the goods against loss by fire while stored in the 
warehouse referred to for the period of one year from January 24, 
1890; that about March 14, 1890, the defendants moved the goods 
to another building known as the “Itasca Warehouse,” at which it 
was agreed that they should be kept stored, and should not be re- 
moved therefrom without the knowledge of the plaintiffs, nor until 
their consent had been first obtained; that the insurance company 
thereupon agreed with plaintiffs that the insurance policy should 
remain in force and cover the goods while stored in the last-named 
building—all of which facts in relation to the insurance were 
known to the defendants; that, notwithstanding suck agreement, 
the defendents subsequently, without notice to or the knowledge 
of the plaintiffs, removed the goods to another building, known as 
the “New Security Warehouse,” where they were destroyed by fire 
in the month of July; that by reason of such removal the goods 
were not at the time of their destruction covered by the policy of 
insurance. 

Aside from denials of certain allegations in the complaint, the 
defenses were (1) that the plaintiffs had actual knowledge of the 
removal of the goods to the “ New Security Warehouse ” long be- 
fore the fire; (2) that defendants, long before the fire, notified the 


*Decision rendered, Feb. 5, 1892. Syllabus by the Court. 








462 Supreme Court of Minnesota. [May, 


agent of the insurance company of such removal, and that he prom- 
ised to make the necessary changes in the policy to cover the goods 
in the new warehouse. Upon both these points the evidence was 
conflicting. Upon the first the court instructed the jury that if the 
plaintiffs in any way obtained knowledge of the fact of the removal 
a sufficient time before the fire to enable them to have procured the 
consent of the insurance company to the removal, or to have pro- 
cured new insurance, and the plaintiffs neglected, after such knowl- 
edge, to protect themselves in that way, they could not claim 
anything by reason of the neglect of the defendants to notify them 
of the removal. This fairly and correctly stated the law. Uponthe 
second point the court instructed the jury that if the defendants 
notified the agent of the insurance company of the removal of the 
goods, and the agent thereupon promised to make the necessary 
changes in the policy, such promise would be binding on the in- 
surance company, and the plaintiffs would have an adequate remedy 
against it on the policy, and could not recover in this action. The 
disadvantage at which this would place the plaintiffs is very appar- 
ent, for reasons suggested in the opinion just filed in the case of 
Conover against these same defendants. But whatever error, if 
any, there was in this instruction, was in favor of the defendants. 
Consequently they cannot complain. 

It cropped out incidentally during the trial on cruss-examination 
of one of the witnesses that when these goods were stored with the 
defendants, and when this insurance was effected upon them, one 
Cole was a member of the plaintiffs’ firm, but that he withdrew 
from the firm about the Ist of May. It is claimed that this retire- 
ment of Cole from the firm to which the policy was issued effected 
such a change of ownership of the subject of the insurance as, under 
the terms of the policy, to render it void, and consequently the 
plaintiffs could not have been damaged by the failure of defendants 
to notify them of the removal of the goods. We do not think this 
question is presented by the record before us. It was stipulated 
that the original policy might be used as an exhibit in this court, 
the same as if made a part of the settled case; but it was not pro- 
duced nor presented to us, nor is it on file in this court; hence we 
have no means of ascertaining what its provisions were, except what 
counsel state in their briefs. But, aside from this, no such issue 
was raised or suggested in the pleadings. The complaint alleged 
that the plaintiffs, being the owners of the goods, stored them with 
defendants, and that plaintiffs made the contract of insurance, etc. 
The answer admits that the defendants made the contract for the 
storage of the goods with the plaintiffs, and that the goods be onged 
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to the plaintiffs; that the plaintiffs knew of the removal of the goods 
before the fire, and that the insurance company with which the 
plaintiffs were insured also had notice and knowledge of the fact. 
In short, in both the complaint and the answer it is everywhere al- 
leged or admitted that the present plaintiffs were the owners of the 
goods, and made all contracts with reference to both their storage 
and insurance; and there is nowhere any suggestion that ‘any one 
else ever had any interest in them, or that there had been any 
change of ownership, or any forfeiture of the insurance on that or 
any other ground, except by the removal of the goods from the 
warehouse where they were insured. And the only thing suggest- 
ed in the answer by way of an affirmative defense wasthat both the 
insured and the insurer knew of the removal long before the fire. 
Forfeiture by change in the ownership contrary to the provisions 
of the policy is an affirmative defense which the insurance company 
would have had to plead had the action been against it on the 
policy, and certainly these defendants are not in any better or more 
favored position when they seek to relieve themselves from liability 
for their neglect of duty in failing to notify the plaintiffs of the re- 
moval of the goods. The change in the ownership by the retire- 
ment of Cole from the firm would at most have merely made the 
policy voidable at the election of the insurance company. Had any 
such issue been tendered by the defendants, the plaintiffs might 
have proved that the insurance company waived the forfeiture, oy 
consented to the continuance of the policy notwithstanding the 
change produced by the retirement of Cole. The trial of the case 
proceeded throughout upon the theory that the sole ground upon 
which the policy was not paid was that the loss occurred in a place 
other than that to which the insurance applied. There wasnowhere 
any suggestion that the insurance company asserted any forfeiture 
on account of any change in the ownership of the goods, or predi- 
cated their non-liability on any other ground than the removal of 
the goods. Order affirmed. 
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COURT OF APPEALS OF NEW YORK. 


THOMAS 
v8. 
THOMAS ET AL.* 


The by-laws of a benevolent society provided that the member might surren, 
der his certificate at any time and a new certificate should be issued 
payable to such beneficiary as he might elect. 


Held, That the beneficiary could only be changed in the manner designated, 
and the addition of the name of a new beneficiary by the member on,the 
original certificate did not give such beneficiary any claim upon the 
proceeds of the certificate. 


Extsworta, Porrer & Srorrs (A. K. Porrer, of counsel), for 
Appellants. 
W. C. Exy and H. Duptey, for Respondent. 


Maynarp, J. 

This action involves the question of title to a certificate of mem- 
bership issued by the defendant, the Supreme Council of the Order 
of Chosen Friends, an Indiana assessment insurance corporation, 
to David H. Thomas, April 28, 1881, insuring the life of Thomas in 
the sum of $3,000, to be paid at his death to the plaintiff, Sarah A. 
Thomas, his only minor child, then living with him, and of the age 
of about seven years. Thomas was a widower when the certificate 
was issued, and on June 1, 1882, intermarried with the defendant 
Mary E. Thomas. He died January 24, 1887. The certificate as 
issued designated the payee as follows: “Which sum shall, in case 
of death, be paid to my daughter, Sarah Ann Thomas.” A few 
days after his marriage, without the knowledge of the insurance 
company, Thomas inserted in the certificate, in a blank space after 
the words above quoted, the following: “and my wife, Mary Eliza- 
beth Thomas,”—thus attempting to make her a joint payee and 
beneficiary thereof with his daughter. The trial court has found, 
and upon what appears to be sufficient evidence, that this insertion 
by him of the name of his wife was in consideration of the marriage 
and of love and affection, and for the purpose of changing and with 
the intent to change the beneficiary named in the certificate so 
that his wife should have an equal part and share with his daughter 
in its benefits; that he thereupon delivered the certificate to his 
wife, and that she, for a like consideration and with like purpose 

* Decision rendered, Feb. 12, 1892. 
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and intent, took and received it from him; that Thomas supposed 
and believed that he had thereby revoked and changed and had 
done everything necessary and proper to be done to effect the 
revocation and change of the beneficiary originally named in the 
certificate, and for the substitution in place thereof of his wife as 
the joint and equal beneficiary with his daughter therein, and had 
effected such substitution, and that the wife, at the time of the 
receipt of the certificate, believed, and has always since believed, 
that no further act or thing was necessary or remained to be done 
to entitle her to participate in the moneys to be derived from the 
certificate and in the benefits secured thereby. There was an in- 
dependent finding that, after the issuing of the certificate to him, 
Thomas, for a certain good and valuable consideration, and for love: 
and affection, duly transferred to his wife and gave and delivered 
to her the certificate and an equal share with the plaintiff in the 
benefits to be derived therefrom; but there were no facts other 
than those stated above to support this finding. After the death 
of the insured, and upon proof thereof made by the plaintiff, the 
insurance company drew a warrant payable to her guardian for the 
sum of $3,000, but refused to deliver it unless the certificate of 
membership was surrendered. This certificate the plaintiff was 
unable to produce, because it was in the possession of Thomas’s 
widow, who declined to give it up unless she was permitted to 
share equally with the plaintiff in the proceeds of the certificate. 
Under the by-laws of the company it could not be compelled to pay 
the amount of the certificate unless it was produced for surrender 
and cancellation. The plaintiff, by ber guardian, brought this 
action against the company and Mary E. Thomas for the purpose 
of compelling her to deliver to plaintiff the certificate and obtain- 
ing from the company the amount thereof. The insurance com- 
pany took no part in the controversy, and alleged that it was merely 
a trustee of the money, and was willing to pay it, upon the surren- 
der of the certificate, to the person or persons who might be ad- 
judged by the court entitled thereto. The special term f. und as 
conclusions of law that the plaintiff and her stepmother were joint 
and equal beneficiaries in the certificate and in the moneys and 
benefits secured thereby, and that each was entitled to have and 
receive one-half thereof. The general term ordered the judgment 
entered thereon to be reversed, and a new trial to be had. From 
that order the defendant Mary E. Thomas has brought this appeal, 
stipulating for judgment absolute against her if the order is 
affirmed. In the application which Thomas made for membership 


he directed that in case of his decease all benefits to which he might 
VoL, XXI.—30. 
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be entitled from the company be paid to the plaintiff. In the cer- 
tificate of membership subsequently issued it is declared to be sub- 
ject to the conditions set forth in the application for membership, 
and to the laws of the order governing the relief fund, out of which 
it was to be paid, and the certificate was to be in force and the 
rights and privileges of membership of the order continue so long 
as the member should comply with the constitution, laws, and 
regulations adopted for its government. Under the by-laws of the 
order each member was required to enter upon his application the 
name of the person to whom he desired the benefit to be paid in 
case of death, “subject, however, to such future disposal of the 
benefit as the member may thereafter direct,” and which shall be 
entered in the relief fund certificate according to such direction; 
and a member in good standing might at any time surrender his 
relief fund certificate, and a new certificate would be issued. paya- 
ble to such person as the member might direct, upon payment of a 
fee of fifty cents. 

The case does not disclose any other provision, either of the con- 
stitution or by-laws of the order, which it is material to consider. 
Upon these facts it must be held that there was no valid change of 
the beneficiary named in the original application and certificate of 
membership, and that the plaintiff is entitled to the entire benefit 
fund. The application, certificate, and by-laws of the order con- 
stitute the entire contract between the parties, and, while the in- 
sured reserved the power to change the beneficiary, that power 
must be executed in the way prescribed in the contract. The bene- 
ficiary could not be changed secretly and without the consent of 
the order. The agreement of the defendant corporation was to 

‘pay the whole sum to the plaintiff unless the insured directed it to 
pay to some other person, and surrendered his certificate, and re- 
ceived a new certificate, in which the name of the new beneficiary 
must be entered according to his direction. The corporation had 
no knowledge of the attempt on the part of the insured to designate 
his wife as one of the recipients of the benefit fund, never assented 
thereto, and there never was any compliance with its by-laws in 
this respect. It was therefore under no legal liability to pay Mrs. 
Thomas any part of the moneys due upon the certificate, and with- 
out such liability she cannot succeed in her contention. Undoubt- 
edly the insured in this case acted in good faith and from the best 
of motives. His changed domestic relations made it eminently 
proper for him to make some provision for his wife, and the equal 
division which he contemplated of the fund between her and his 
daughter was just and commendable. Very likely he believed that 
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he had so far modified his first appointment of a beneficiary as to 
include his wife therein, and that if he had supposed that any 
action upon the part of the corporation was necessary it would 
have been sought and obtained. But it is not a case where equity 
can interfere to remedy a defective execution of.a power: Bac. 
Ben. Soc., §§ 240, 284; Scott vs. Association, 63 N. H.,556; Supreme 
Lodge vs. Nairn, 60 Mich., 44. The insurance company did not in 
the lifetime of the insured assent to the change of the beneficiary. 
Had it done so, and the original certificate been surrendered, the 
omission of any subsequent step might have been supplied. In 
Luhrs vs. Luhrs (123 N. Y., 367), the insured had surrendered his 
certificate to the local lodge with directions to have a new certifi- 
cate issued payable to another beneficiary, but the certificate had 
to be transmitted to the supreme lodge, and a new certificate issued 
by it, and before this could be done the insured died. It was held 
that as every provision of the constitution and by-laws had been 
complied with by the insured and the certificate surrendered to the 
local lodge in his lifetime, and nothing remained to be done by the 
grand lodge except the formal issue of a new certificate, which it 
had no discretion to refuse, the old certificate was to be regarded 
as canceled, and the subsequent issue of the new certificate, as 
directed, related back to the time of the surrender of the original 
certificate to the local lodge. The case is cited by the appellant’s 
counsel, but we cannot see how it aids her. That case turned upon 
the fact that there had been a literal compliance by the insured 
with all of the requirements of the constitution and by-laws of the 
order, which regulated the exercise of his power to appoint a new 
beneficiary, which is entirely wanting here. The order appealed 
from must be affirmed, and judgment ordered for the plaintiff for 
the relief demanded in the complaint, with costs. All concur. 





Supreme Court of Pennsylvania. 


SUPREME COURT OF PENNSYLVANIA. 


SHAFFER 
v8. 


SPANGLER * 


A creditor holding a policy on the life of his debtor was persuaded by the 
latter, on the ground of its insufficiency, to take another policy, for which 
he agreed to pay the debtor’s funeral expenses, and did so besides ad- 
vancing other moneys to the debtor’s family. 


Held, That, in determining whether the contracts were speculative, it was 
error to treat the two policies and the indebtedness on each separately; 
the entire insurance should be compared with the entire debt. 


The rule of Ulrich vs. Reinoehl, ante, p—followed as to what constitutes 
excessive insurance. 


Held, That the money paid for funeral expenses was properly included in the 
indebtedness for which the policies were security. 


Held, That the amount paid as counsel fees for collection by the creditor 
should be deducted from the insurance moneys in his hands, in case of 
recovery from him by representatives of the debtor. 


N. M. Wanner, for Appellant. 


Epwarp Cuapin, for Appellee. 
Paxson, C. J. 


The appellant was the holder of two policies of $2,000 each upon 
the life of Frank Shaffer. That he was a creditor of Shaffer at the 
time tlie first policy was taken out to the amount of $500 was not 
disputed, nor was any serious contention raised as to excess of in- 
surance. The second policy was taken out some time after the 
first, and the defendant alleges that it was done at the request or 
suggestion of his debtor. He testified: “Why, he [the debtor] 
came to me, and told me that he thought that the other policy 
would not pay me for what I had done for him, and he thought I 
had ought to take out another one; and if I would promise to go 
to the expense of burying him, aad see that he was nicely buried, 
that I should take out another policy, because he did not think 
these other companies were paying in full, and I would run that 
risk; and he said he thought I ought to take out another one, and 
in that way pay it for him.” There was evidence that the defend- 
ant had advanced Shaffer as much as $150 between the first and 
second policies, besides furnishing shoes and some other matters 
to his family; that the whole of these advances amounted to $200 
to $250; and that after Shaffer’s death. the defendant paid his 


* Decision rendered, October 5, 181. 
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funeral expenses, about $60 or $65 more. This suit was brought 
by Mrs. Shaffer as administratrix of her hushand, to recover the 
balance received by the defendant on the two policies over and 
above the debt and interest and costs of the insurance. The court 
below held that as to the first policy there could be no recovery, as 
the debt proved was ample to take it out of the speculative class; 
and that as to the second policy they must also find for the defend- 
ant, if they believed there was the indebtedness, as testified by the 
defendant, on the second policy. The jury found for the plaintiff 
the amount collected upon the second policy. See third assign- 
ment. It would not have been error to refuse the defendant's 
seventh point, embraced in this assignment, for the reason that it 
prayed for a binding instruction. The question of the existence 
and amount of the indebtedness, upon which both policies were 
based, could not properly have been withdrawn from the jury. 
But we think the learned judge erred in separating the policies, 
thus making the second policy depend upon the subsequent in- 
debtedness. If, in point of fact, the first policy was insufficient to 
cover the debt, the defendant had the right to take out an addi- 
tional policy for that purpose, and its validity must be measured 
by the whole amount of existing indebtedness. Thus the question 
upon another trial will be whether an insurance of $4,000 is dis- 
proportioned to the whole indebtedness existing at the time the 
second policy was issued; and.if the defendant agreed that, in con- 
sideration of the second policy, he would pay Shaffer’s funeral ex- 
penses, and has actually paid them, we see no reason why the 
amount thereof should not be included in the indebtedness. It is true 
it was not an existing debt at that time, but it was an obligation 
assumed for Shaffer’s benefit, and for that of his family, and, having 
been fulfilled, should be recognized. Whether the insurance was 
so disproportioned to the debt as to make it a speculative or 
gambling transaction must be determined according to the rule laid - 
down in Ulrich vs. Reinoehl, decided herewith. (See ante p—). 
As the case must go back for a retrial, it is proper to say that we 
think the learned judge erred in holding that the amount paid by 
defendant for counsel fees in collecting the money from the insur- 
ance companies could not be deducted from the amount in his 
hands in case of a recovery by the plaintiff. The money was col- 
lected by suit, and a portion only of the amount of the policies 
paid. The employment of counsel was therefore a necessity. The 
payment of the money was the result of their efforts, and we think 
the amount paid them, as fees for such services, is properly de- 
ductible from the fund realized. This was a suit for money had 
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and received, and the defendant is not properly chargeable with 
what never came into his hands. It matters not whether the 
counsel fees were deducted from the fund before he received it, or 
whether he paid it out of said fund after it came into his hands, 
The effect is the same, and the defendant can only be charged with 
the net proceeds. This disposes of the first and second assign- 
ments. The third has been already sufficiently referred to. The 
fourth and fifth do not conform to the rules of court, while the 
sixth relates to a subject that is not assignable aserror. The re- 
maining assignments do not require discussion. 
Judgment reversed, and venire facias de novo awarded. 


SUPREME COURT OF NORTH CAROLINA. 


GRUBBS 
vs. 


VIRGINIA FIRE & MARINE INS. CO.* 


The policy required company’s consent to other insurance to be endorsed. 


Held, That the attachment to the policy of printed form, used for the purpose 
and signed by the agent procuring the insurance, will justify a finding of 
compliance by the jurv. 


A statement in application that ‘‘ clerk sleeps in store,” is not a continuing 
waltranty. 


W. H. Day and J. W. Hixspatz, for Appellant. 

R. O. Burton and W. C. Bowen, for Appellee. 

Crark, J. 

The learned counsel for the defendant properly and frankly con- 
cedes that the principal defenses are: (1) Other insurance, taken 
out by plaintiff without notice, and without defendant’s consent 
thereto indorsed on the policy; (2) breach of warranty that a clerk 
should sleep in the store. 

As to the first defense, consent to the additional insurance was 
indorsed on the policy by the attachment of the usual printed form 
used by the company for that purpose, and signed by its agent 
who had procured this insurance. The jury found, in response to 
the issue submitted to them, that such additional insurance was 
made known to the defendant, and that the indorsement of its con- 

* Decision rendered, Feb. 16, 1892. 
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sent was authorized. It is sufficient for us to say that there was 
evidence, sufficient to go to the jury, tending to prove such finding. 
Though it was agreed that additional insurance should be made 
known to the company, and-its consent thereto is indorsed on the 
policy, it is not stated in the policy who, or that any particular offi- 
cer or agent, should be authorized to accept notice of additional 
insurance, and indorse defendant’s consent thereto upon the policy, 
or that such consent should be indorsed at the home office, or other 
particular place. 

As to the second ground of defense, there was a statement in the 
application that a clerk then slept in the store, but there was no 
agreement or warranty that a clerk should continue to sleep in the 
store during the continuance of the policy. There is evidence 
from defendant that, whether the clerk slept in the store or not, it 
would not have affected the rate paid; and there is no evidence 
tending to show that the defendant was prejudiced by the failure 
of the clerk to sleep there. This was not a continuing warranty: 
Insurance Co. vs. Eddy, 49 Ill, 106; Schmidt vs. Insurance Co., 41 
Tl, 295; Wood, Ins., §§ 167, 168, 171, 176, and cases there cited. 
These very words in an application, “cierk sleeps in store,” were 
held a warranty only in presenti, and not that a clerk should con- 
tinue to sleep in the store, in Frisbie vs. Insurance Co. (27 Pa. St., 
325.) 

These are the principal contentions. There were other excep- 
tions, sufficiently numerous and ingenious; but we fail to see, upon 
considering them, that the defendant has been deprived of any 
substantial right or benefit, which he was entitled to, upon the 
trial. No error. 
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LOWER COURT DECISIONS. 


LIABILITY OF PLATE GLASS CO. FOR FALL OF WALL THROUGH 
FIRE. 


Court of Appeals for the Parish of Orleans, La. 


AMOS RUNKEL, Appellee, 
v8. 
THE LLOYD PLATE GLASS INs. CO., or NEw York, Appellant.* 

In an action on an insurance policy, insuring the plaintiff ‘‘ against loss by 
breakage, by accident, or causes entirely uncontrolled by the insured,” 
the policy stipulating that the insurance ‘‘shall not be liable to make 
good any loss or damage which may happen in consequence of any fire,” 
where the proof was, that the plaintifi’s plate glass, insured under the 
policy, was broken and destroyed by the falling against it of a wall of a 
burning building, he is not under the terms of his policy entitled to any 
recovery therefor in an action against the insurers. 


Morse & Cann, for Plaintiff. 

Henry H. Hatt, for Defendant. 

Ke tty, J. 

This is an action on a policy of insurance issued by the defend- 
ant company to the plaintiff, whereby it insured him, for a period 
of one year from the date of the policy, September 4th, 1889; 
“against loss by breakage from accident, or cause entirely uncon- 
trolled by the insured, except as hereinafter specified, to or upon 
the following described glass in the premises located at No. 7 and 
9 Bourbon St., near Canal St., New Orleans, La.,” describing the 
glass. 

In the policy is an express stipulation, “that the said company 
shall not be liable to make good any loss or damage which may 
happen by or in consequence of any fire,” ete. 

On the 6th of March, 1890, Runkel, the plaintiff, appeared per- 
sonally before Charles Rolle, a notary public of this city, and being 
duly sworn, after setting forth the particulars, as aforesaid, of the 
insurance, declared, “that on the 19th of February, 1890, the prop- 
erty insured was destroyed as follows:— 

(2) plates, each 144x104 inches, front lights. 
oe * _ 73x104 ” side “ 
(2) “ * 15x104 * a “ 


streamable iim iataiaataal ninemsn 
* Decision rendered, March 14, 1892. Syllabus by the Court. Reported by W. O. Hart, 0 
the New Orleans bar. 
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“That said breakage was caused by the falling of a brick wall of 
the four story building situated at the corner of Canal and Bourbon 
streets, said building being on the opposite side of Bourbon street 
from the building occupied by the assured.” 

Thomas O’Connor, a witness called and examined for the plaintiff, 
testified that he was and had been for a number wf years chief of 
the fire department of the city; was at the fire at the corner of 
Canal and Bourbon streets, when a part of the Touro building was 
burned; the side wall of the building, on Bourbon street, fell out- 
ward, and in its fall crushed down the awning at Runkel’s store, and 
crushed in the window glasses as well as the glasses in the doors, 
and the glasses and doors in the adjoining house, and carried away 
a portion of the gallery; the windows in Runkel’s store were broken 
by the fall of the side wall which fell in consequence of the fire. 
All the proof in the record tends to the one conclusion, that the 
proximate and immediate cause of the loss and damage for which 
the plaintiff seeks indemnity in this action was the burning of the 
building described by the witness; and that they were a direct and 
natural consequence of the fire—a risk which would have been cov- 
ered by an ordinary fire policy on the premises occupied by Run- 
kel, but which is specially excepted, as has been shown, from the 
perils insured against by the accident policy sued on in this action. 

When the insurance is against loss by fire, the insurer is liable 
for any damages done to the property by reason of a fire, even 
though the property itself was not burned or in any wise injured by 
fire, if the fire was the proximate cause of such damage. The gen- 
eral rule of fire insurance is, that it embraces all losses occasioned 
by the fall of burning buildings, or of the walls of buildings de- 
stroyed by fire: Wood on Fire Insurance, sec. 106, pp. 265, 267, 
268. 

When a fire had happened and the day after it was extinguished, 
the walls of the burnt, edifice, in consequence of being weakened 
_ by the fire, fell upon another building and crushed it in, the latter 
injury was held to be covered by a policy against damage by fire. 
The fire in such case is the proximate cause, though not the actual 
instrument of the destruction, just as where furniture is injured by 
water or a mirror is broken by the falling of materials loosened by 
the flames, in which case it would hardly be contended that the loss 
was not by fire: May on Insurance, See. 412, citing Johnson vs. 
West of Scotland Insurance Company, 7 Court of Sessions Cases 
(Scotch), 52. 

It appears to have been seriously contended in argument by 
the learned and ingenious counsel for plaintiff that as the wall of 
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the four story building which, in its fall, came into collision with 
and broke the plate-glass of his client, might have fallen in some 
other direction than that of his glass windows, so as not to have 
come in contact with them, the falling of the wall in the particular 
direction in which it did fall was an accident, against the conse- 
quences of which he is entitled by the terms of his accident policy 
to be indemnified by the defendant insurance company. 

Such certainly appeared to be the purport of the argument of 
the learned counsel as far as the court could comprehend it, or per- 
ceive the drift of it. It was predicated upon, or evolved from, re- 
finements and distinctions too subtle entirely, to be entitled to 
recognition by the courts in the administration of substantial jus- 
tice according to law between parties litigant before them. Subtle 
refinements on the law are not law; apices juris non sunt jura. 

In jure non remota causa, sed proxima spectatur. Bacon’s 
Maxims, Reg., 1. 

“Tt were infinite,” said Lord Bacon, commenting upon this max- 
im—“for the law to consider the causes of causes, and their 
impulsions one of another; therefore, it contenteth itself with the 
immediate cause, and judgeth of acts by that, without looking to 
any further degree.” 

In Marble vs. Worcester (4 Gray, 397), Shaw, C. J., delivering the 
opinion of the Supreme Judicial Court of Massachusetts, said: 
* The rule in jure causa proxima non remota spectatur is of very 
general application in the law; though more frequently noticed 
and illustrated in the law of insurance, yet it is equally applicable 
to other cases of like kind.” 

The whole doctrine of causation, considered in itself metaphysi- 
cally, is a profound difficulty. It was a maxim, we believe, of the 
schoolmen, “ Causa causantis, causa est causati,” and this makes the 
chain of causation, by successive links, endless. And this, perhaps, 
in a certain sense, is true. Perhaps no event can occur which can 
be considered as insulated and independent; every event is in itself 
the effect of some cause or combination of causes; and in its turn 
becomes the cause of many ensuing consequences, more or less 
immediate or remote. 

‘The law, however, looks to a practical rule, adapted to the 
rights and duties of all persons, in the common and ordinary con- 
cerns of actual and real life; and, on account of the difficulty in 
unravelling a combination of causes, and of tracing each result, as 
a matter of fact, to its true, real and efficient cause, the law has 
adopted the rule before stated of regarding the proximate and not 
remote cause of the occurrence which is the subject of the inquiry.’ 
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For the foregoing reasons it is considered that the judgment of 
the district court, herein appealed from, which was in favor of the 
plaintiff and against the defendant, for the amount prayed for in 
plaintiff's petition, was erroneous, and it is accordingly now hereby 
ordered, adjudged and decreed that the said judgment be reversed 
and avoided, and the plaintiffs demand be rejected, and that the 
defendant be hence dismissed with costs of both courts. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Ruuines oN Evipence 1n Case or Accrpent Insurance. 


In the case of Travelers’ Ins. Co. vs. Sheppard, decided in the 


Supreme Court of Georgia on Oct. 3d, 1890, the court embodied 
the substance of the decision in the following full official syllabus:— 


(@) RULINGS ON THE ADMISSION OF EVIDENCE. 


1. In an action upon a policy of insurance, a copy of the policy being an~ 
nexed to the declaration, and the declaration being otherwise sufficient, 
under the Code, the policy is admissible in evidence at the trial, with- 
out the application on which it was founded, notwithstanding the policy 
refers to the application, and makes ita part thereof, and notwithstanding 
the application sets forth matters not written in the policy, but expressly 
declared therein to be warranties. 


2. Where the policy stipulates for preliminary proof of loss, and the declara~ 
tion alleges that such proof was furnished, and where the whole declar~ 
ation is denied by plea, the plaintiff is entitled to verify the allegation 
by submitting in evidence the affidavits which were furnished to the 
company as preliminary proof. But the affidavits are evidence for the 
sole purpose of showing compliance with the terms of the policy as to 
preliminary proof, and the better opinion is that their sufficiency is for 
the court. They are no evidence against the company of any fact stated 
in their contents. 


3. Though the policy stipulates that the preliminary proof of death, etc., 
to be furnished, shall be “ direct and affirmative proof,” any proof that 
ought to be satisfactory will suffice, although it may involve infer~ 
ence of the main fact from other facts, and therefore be properly denomi- 
nated ‘‘ circumstantial,” rather than ‘‘ direct,” evidence. 


4. The good or bad faith of an insurance company in refusing to pay after de~ 
mand is to be determined by the evidence adduced at the trial upon the 
merits of the controversy, and not by ex parte affidavits produced to the 
company as preliminary proof, or for the company’s information to induce 
voluntary payment. Probable cause for refusing payment will negative 
the imputation of bad faith, and without such probable cause refusal will 
be at the company’s peril. Ex parte affidavits are not admissible to 
illustrate the question of good or bad faith. 
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5. In an action by a woman upon a policy of insurance on the life of her hus- 
band, her character is not involved, and evidence of her good character 
is not admissible. Nor is her character as a witness in her own behalf 
open to supporting evidence, where no impeaching evidence has been in- 
troduced by the defendant. 


6. The person whose life wasinsured, having disappeared while a hunt was in 
progress, in which he with two others participated, what one of his com- 
rades said to the other on the scene of the hunt, when they met a few min- 
utes after the disappearance occurred, and also while they were on the 
way to search for their missing companion, was admissible in evidence as 
part of the res gestx, to explain their conduct in abandoniug the hunt, 
engaging in the search, and conducting it in a particular manner; these 
acts of theirs being relevant evidence in a suit upon the policy, and the 
declarations being of a nature to account for and illustrate the acts with 
which they were connected, and being apparently instinctive and spon- 
taneous utterances, free from any reasonable suspicion of device or after- 
thought. Though not precisely contemporaneous with the main fact of 
the disappearance, they were made while the transaction of which that 
main fact constituted a part was incomplete, and while the stream of 
action which began with the hunt and terminated with the search was 
unbroken. 


7. An exclamatory affirmation, such as ‘Sheppard has killed himself!” 
though a part of the res gestie, is not evidence of the matter of fact 
which it affirms, where all the circumstances show that it was the expres- 
sion of amereopinion. Its function as evidence should be confined to 
illustrating such relevant conduct of the speaker as it tends to explain, 
and such relevant conduct of the hearer as it prompted or influenced. A 
declaration importing that the speakerthought he caught a glimpse of a 
man falling froma boat into the river deals with matter of fact, not with 
matter ofopinion. It relates to an indistinct perception of the senses, not 
to a mere inference or conclusion of the mind, 

8. The manner and appearance of a speaker whose acts and utterances belong 
to the res gest are relevant evidence ; and that he looked wild, and 
seemed excited, is matter of fact, not of opinion, for which reasons ought 
to be specitied. The signs of emotion may be described by the use of 
general terms. without any enumeration of particulars. 

9. The res gestie of the disappearance involved in this case terminated with 
the conclusion of the search, and subsequent excitement, conversations, 
etc., of the persons connected with the transaction, and upon a different 
scene, were irrelevant and inadmissible. 

. The action being by a wife upon a policy of insurance in her favor upon 
the life of her husband, the insurance being against death by accident 
within one year from the date of the policy, and he having disappeared 
within the year, that his family regarded him as dead, or recognized him 
as being dead, is not competent evidence in behalf of the plaintiff. 


. The grief and sickness of the plaintiff consequent upon hearing of her hus- 
band’s death, and that by reason of destitution she had to sell clothing to 
supply wants, are not relevant, and therefore not admissible evidence in 
her behalf. 

. That plaintiff and her husband were attached to each other, and lived to- 
gether on affectionate terms up to the time of his disappearance, is rele- 
vant and admissible, as tending to throw some light, in connection with 
other evidence, on the nature and cause of his long-continued absence. 


. That a sister of the plaintiff, who resides with her, never saw any letter or 
communication in a mysterious manner which would lead her to suppose 
that plaintiff was in communication with her husband, or that she (the 
sister) has nothing to lead her to believe he is still alive, isirrelevant and 
inadmissible. 

. The opinion of a witness as to the difficulty of recovering the body of a 
man if he fell into the river at a certain place is admissible, his reasons 
for the opinion appearing from the testimony taken as a whole, and the 
place being ideutitied as the point at or near which the person in question 
disappeared. 
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Testimony as to the character of the river, ete., at a particular point 
shown to the witness, is not admissible, without some evidence tending 
to identify that point with the one at which the disappearance occurred. 


. Aman who, as pilot and mate, is well acquainted with a river, is com- 


petent to give his opinion as to whether one falling into it would likely 
be found after death, and among the reasons for his opinion the witness 
may cite an instance of a person who fell overboard many years ago, 
and, though searched for, was never found. 


. One who has navigated the river by steamboat for about five years may 


express his opinion in connection with a description of the stream and 
a statement of facts showing his acquaintance with the characteristics of 
the river and the adjacent swamps. 


3, Witnesses acquainted with the plaintiff's husband having testified in be- 


half of the company that they saw him alivein Alabama after his disap- 
pearance, and others, not acquainted with him, that they, too, saw a man 
in Alabama, of whom an authentic photograph of the plaintiti’s husband 
exhibited at the trial appeared to be a likeness, such evidence cannot be 
rebutted by the testimony of a witness on the part of the plaintiff that 
he knew her husband, and saw a man in Georgia whom he at first thought 
was him, but changed his opinion, upon being informed that the man 
was or had been a citizen of the town at which the witness met with 
him. This testimony is irrelevant and inadmissible. 


. That witnesses said before they testified, on first seeing the photograph 


above referred to, some of them that it was the picture of one man, and 
some that it was the picture of another, is not relevant or admissible to 
rebut the testimony of the company’s witnesses, who deposed that it was 
a likeness of the man seen by them in Alabama. 


. The brother of plaintitt’s husband being a witness in her behalf, it was 


competent for him to testify to the reason which induced him to transfer 
to plaintiff’s child a policy which he, the witness, held on the life of his 
brother, the child’s father, although to state such reason involved the 
father’s sayings as to his wishes or intention in behalf of his child. 


. The fact that plaintiff failed to answer a letter written to her by an 


agent of the insurance company being in evidence, it was competent for 
her to explain why she did not answer it, though a part of the explana- 
tion was that her counsel advised her not to answer. 


. Where the policy sued on arises out of business transacted within this 


state, whether the contract of insurance be concluded here or elsewhere, 
the statute (Code, § 2850) touching the allowance of counsel fees on 
account of bad taith in withholding payment after demand applies; 
but the evidence of what amount would be reasonable should be 
confined to a certain fee, and inquiry should not extend to a 
conditional fee, there being no evidence of any contract for a 
conditional fee in the particular case. Nor can any estimate be 
made to cover future litigation by motion for a new trial, writ of error, 
etc., there being no certainty that such future litigation will occur. If 
Witnesses estimate fees on a basis which is too comprehensive, or on a 
misconception as to what the nature of the case involves, they should be 
requested, on cross-examination, to eliminate the superfluous elements, 
and correct their estimates accordingly. 


Interrogatories which assume a material fact in controversy, such as the 
death of a person, or that he fell into the river, are manifestly objection- 
able as leading ; but it is discretionary with the trial court to exclude 
the answers or not. In this instance the discretion was not abused, it 
appearing that, though some of the answers were colored in form, the 
testimony of the witness, read as a whole, was not vitiated or affected in 
substance by the nature of the interrogatories, 


(b) RULINGS REJECTING EVIDENCE. 


. It is no excuse to an insurance company for delaying payment on a life 


policy that a report was current and generally believed in the neighbor- 
hood in which the person whose life was insured resided that he was not 
dead, but had absconded, for the purpose of defrauding the company and, 
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other like companies; nor is such report admissible to corroborate wit- 
nesses who testified that they saw him alive after his disappearance; nor 
is it admissible to repel an imputation cast by plaintiff's counsel upon the 
company that it had originated the report, although the circumstances 
might show that such an imputation was unfounded, and although the 
plaintiff herself, as well as others, communicated the report to the first 
insurance agent who visited the neighborhood. 


The manner and deportment of a third person in giving an account to a 
witness of what he saw or knew connected with the disappearance of the 
person whose life was insured is irrelevant, such third person not being 
a witness in the case, and his recital of the facts to the witness under ex- 
amination not being a part of the res gestz. 


26. The contents of letters exchanged between two witnesses in the case are 
irrelevant and inadmissible, except for the purpose of impeachment ; and, 
where that purpose is not in view, such contents should neither be read 
nor recited in the hearing of the jury. Where a witness under cross-ex- 
amination had acted, not upon reading a letter, but upon hearing it read, 
it was enough to allow him to refer to the letter to refresh his memory as 
to what he had heard read, without permitting him to read aloud to the 
jury, and without permitting cross-examining counsel to read from the 
letter in the hearing of the jury. 

7. A letter written by an agent of the insurance company to the plaintiff, 
requesting her co-operation in further efforts to find her husband, and to 
which she made no reply, is not admisSible evidence in behalf of the 
company. 

28. It is no cause for a new trial that the court sustained an objection to an 
unintelligible question propounded to a witness on cross-examination, 
the whole question being: ‘ ‘I understand you to say, when Mr. Ruther- 
ford examined you, in your opinion, what about the writings of those 
papers - those letters?’ [referring to the-letters signed ‘ Murray’ and ‘T, 
M. Horton.’]” 


(ce) NATURE OF THE PLAINTIFF'S EVIDENCE, 


29. Though the policy stipulates for ‘direct and positive proof” of death by 
external violence and accidental means, such death may be established 
by circumstantial evidence, that kind of evidence being sufficient, by the 
laws of this state, to support an action on any policy of insurance. There 
was no error in denying a non-suit. 


(d) CONDUCT OF THE TRIAL, AND IRREGULARITIES PENDING ITS PROGRESS, 


Witnesses who have testified as experts in handwriting may be grossly 
examined in any appropriate way to test their skill. Writings and parts 
of writings, no matter by whom written, may be exhibited to them for 
their opinion as to the identity of the handwriting with that in question, 
and neither the witness nor the opposite counsel is entitled to know what 
writings will be used for this purpose, or whether they are genuine or 
not, or by whom they were written. 

In the re-examination of his own witness, counsel has no right to recite 
his understanding of the evidence given by the witness on cross-examina- 
tion, as preliminary to having the witness explain his testimony. Ques- 
tions to elicit explanation can be propounded without so doing, and it is 
no abuse of discretion for the court to arrest such a recital. 


. An immaterial error is the same as none; but, according to strict prac- 
tice, the court was correct in ruling, as out of order, a motion to compel 
the production of a document under a notice to produce, the motion being 
made while the trial was in active progress, and when a witness was on 
the stand for examination. 

Evidence of character to support the credit of a witness is not receivable 
before impeaching evidence has been adduced. This general rule is not 
to be varied to serve the convenience of the supporting witnesses, or be- 
cause their attendance on the court is voluntary, and they refuse to wait. 
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34. It is hurtful error for the court, in presence of the jury, to have some of 
the private papers of one of the parties marked for identification, at the 
instance of opposing counsel, over the protest of counsel having the 
custody and control of the papers, they not having been offered in evi- 
dence so as to become ‘ assets of the case.” Such an interference might 
be construed as implying a suspicion in the mind of the court that the 
papers would be unfairly dealt with, and that marking them was aneed- 
ful precaution to prevent it. 


. It impairs the right of fair and orderly trial to allow counsel for one of 
the parties to disparage evidence offered by his adversary as it comes in 
by making to the court, in the hearing of the jury, an address upon the 
infirmities of the evidence, the counsel declaring at the same time that 
he does not object to its reception, but desires it to be received. 


. Complaint to the court, pending the trial, that improper intercourse is 
carried on by a party with some of his witnesses who have been seques- 
tered ‘‘ under the rule” to await their examination, should not be made 
in the presence and hearing of the jury; but, if necessary, the jury should 
be retired in order to afford fit opportunity for making the complaint, 
and having it investigated. Whether merely putting witnesses ‘‘ under 
the rule ” inhibits all intercourse with them before they are examined or 
only forbids intercourse for an improper purpose, quere ? 


. It is highly reprehensible for a ministerial officer in attendance upon the 
court to make publicly, in the purlieus of the court, remarks about a 
pending case, calculated to depress, discourage, or overawe the witnesses 
for one of the parties who have been sequestered by the court, and are 
waiting to be called for examination; butin this case the imputed mis- 
conduct is not fully verified, nor does it appear that any actual harm 
resulted. 


. The death of the plaintiff's husband being fairly questionable under the 
evidence adduced at the trial, no reason appears for imputing bad faith 
to the company in refusing to pay the policy, or for awarding against it 
damages and counsel fees, under the statute, on account of such refusal, 


InsuraANcE Premiums as Maritime Liens. 


The United States District Court, of Washington, N. D., in the 
case of Sun Ins. Co. vs. the Hope, Feb. 11, 1892, decided that the 
weight of authority was in favor of the view that insurance for the 
personal benefit of the owner is not essential to render a vessel sea- 
worthy, or an aid to navigation, and no lien on the vessel exists 
for premiums due from the owner. 


Wrre’s Poricy Purcuasep with Stoten Money. 


According to a decision of the New York Supreme Court, in the 
case of Holmes vs. Davenport, rendered November, 1891, a wife’s 
policy purchased wholly with stolen money is like other property 
so purchased, wholly the property of those whose money was used 
for the purpose, and they are entitled to the proceeds. But 
where the property was legitimately secured at the outset subse- 
quent stolen moneys applied to the payment of premiums entitle 
only to a lien to the extent of the premiums paid. 


ASSIGNMENT WHEN Invatip as Acainst CREDITOR. 


In the case of Falk vs. Janes et al., the New Jersey Court of Chan- 
cory, in a dezision rendered in February, 1892, ruled as follows:— 
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C., an executor of the estate to which he was indebted, deposited 
a policy of insurance on his own life, for an amount greater than 
his indebtedness, with a paper stating it was collateral for the pay- 
ment of his indebtedness, whatever the deficiency might be, in a 
box with other papers of the estate. He testified it was done so 
that, if he should drop off, they might take that with other securi- 
ties. He kept the box and papers in his possession, and gave no 
notice of any attempted transfer to the insurance company or any 
one interested in the estate. Held, That such acts did not assign 
the policy or create a lien thereon superior to the rights of a 
creditor which had attached by virtue of judicial proceedings. 


EVIDENCE. 


In the case of McComb et al. vs. Council Bluffs Ins. Co., it was 
held that a sheriff's return is not conclusive as to date of service, 
in respect to the action being prematurely brought on the policy, 
where it appeared that the return was not true and had been altered’ 
It was also held that, where the defense relied on is the falsity of 
statements in the application, the plaintiff may show that the an- 
swers were falsely written by the agent and was signed without 
reading or knowledge of what was written. 
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SUPREME COURT OF THE UNITED STATES. 


HARTFORD LIFE AND ANNUITY INS. CO. 


v8. 


UNSELL.* 


Evidence was given that notice was received of an assessment nearly four 
weeks in arrears, containing also a blank health certificate, with the 
statement that reinstatement could only be made in case of good health, 
and a request that it be signed and returned. The amount of assessment 
was forwarded at once, and the insured, who was very sick, died three 
days afterwards. The assessment was returned by the company on learn- 
ing the facts. There was evidence of previous acceptances of overdue 
assessments. 


Held, That it was not error to instruct that a waiver might be found if the 
past dealings were such as to lead a prudent man to believe the assess- 
ment would be accepted regardless of health, but if he would only be 


led to believe that acceptance was conditional on health, there was no 
waiver. 


Held, That the letter accompanying the forwarding of the assessment was 
proper evidence of tender. 


Error in admission of evidence on other matters is cured by a charge elimi- 
nating all such matters from the consideration of the jury. 


When the charge covers the matter embraced in a request to charge, a refusal 
to specitically so charge is not error. 

A judgment will not be reversed as against evidence, where no request for an 
instruction for a verdict was made, and requests were made to charge the 
jury on specific points implying acquiescence in its submission. 


Statement by Mr. Justice Haran. 


This action was brought upon five certificates of membership, in 
the nature of policies of life insurance, issued by the plaintiff in 
error to E. J. Unsell, the deceased husband of the defendant in 
error, who was the plaintiff below, numbered 24,981 to 24,985, in- 
clusive, dated September 27, 1881, and each for the sum of $1,000; 
also, upon a similar certificate, numbered 52,143, for the sum of 
$5,000, dated July 10, 1882. 

The petition alleged that the assured died December 31, 1885, 
having performed all the conditions of the policies on his part to 
be kept and performed. The answer denied that the assured died 
December 31,1885, and alleged that his death occurred on January 
31, 1886. It also alleged that none of the certificates were in force 
at the latter date, by reason of the fact that the dues payable by the 
assured on the Ist day of January, 1886, were not paid at any time 





* Decision rendered, April 4, 1992. 
VoL. XXI—31. 
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prior to his death; consequently, the certificates of insurance ceased 
to be of any foree or effect. 

To the answer setting up this defense the plaintiff replied: “She 
admits that her husband, Elias J. Unsell, died January 31, 1886, and 
not December 31, 1885, as, through clerical error, was averred in 
the petition. Further replying, she denies that the said Elias J. 
Unsell failed to pay the monthly dues for the month of January, 
1886, as averred in the answer, but avers the same were paid. And 
for further reply this plaintiff says that, for several months before 
his death, the said Elias J. Unsell was in such agony and pain of 
body as to seriously affect his mind, and render him unfit for atten- 
tion to any business; that, in consequence thereof, said Unsell lost 
his memory and the knowledged of all his business affairs, but was 
fully conscious that he was about to die; that in December, 1885, 
and while he was so under disability, and possessed of a conscious- 
ness of his approaching death, he informed plaintiff and his friends 
that he had paid up all that was due by him to the defendant; that 
plaintiff supposed and yet believes such to be the fact; that, during 
the whole of the month of December, 1885, said Elias J. Unsel] was 
at home, confined to his bed; that he never received any notice or 
had any knowledge that anything was due on any of said certifi- 
cates, nor had this plaintiff, or any of his friends, such knowledge 
until on or about January 26, 1886, when a notice was received 
through the mail from defendant that dues from January 1, 1886, 
were in arrears; that she at once, for said Elias J. Unsell, forwarded 
to defendant the sum of $5, to pay dues for the months of 
January and February, 1886, which sum was duly received by de- 
fendant, and was kept by it, and not returned until after defendant 
had learned of the death of said Elias J. Unsell. 

“And for further reply, plaintiff says that defendant is and ought 
of right to be estopped from now setting up the alleged failure to 
pay said dues in advance as any defense, forshe avers that, during the 
whole time said Unsell has been the owner of certificates in the de- 
fendant company, said defendant has, without objection, received 
from him the monthly dues long after the date on which by the 
terms of the contract they were payable, and had thereby led said 
Unsell to believe that the payment in advance was not essential, 
and had waived the payment thereof in advance.” 

The material conditions of insurance under the several cer tifieates 
were as follows:— 

Of payments. The person to whom this certificate is issued agreeds to pay 


to said company three dollars per annum, for expenses, on the first day of the 
month after date of issue, and at every anniversary thereafter, so long as this 
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certificate shall remain.in force; or by monthly or other pro rata installments 
of the same, in advance, for periods of less than one year. 

Conditions ofacceptance. The holder of this certificate further agrees and 
accepts the same upon the express condition that if either the monthly dues, 
assessments, or the payment of the $10 towards the safety fund, as herein- 
before required, are not paid to said company on the day due, then this cer- 
tificate shall be null and void and of no effect; and no person shall be entitled 
to damages, or the recovery of any moneys paid for protection while the cer- 
tificate was in force, either from said company, or the trustee of the safety 
fund. 


It appeared in evidence that the company mailed at Hartford, 
_ January 21, 1886, a postal card as follows:— 

Hartford Life and Annuity Insurance Company. Reinstatement account. 
Elias J. Unsell, 308 North Commercial Street, St. Louis, Missouri. Certifi- 
cates numbers 24,981 to 24,986, and 52,143. Payments are in arrears for as- 
sessments , dues from January to May, $5. Memorandum: This should 
be returned when remittance is made; also accompanying health certificate - 
signed by the member. Reinstatement cannot be made without proper war- 
rant that the member is alive, and in good health. 

This card had on it the following blank form of health certificate :— 

I hereby warrant and declare that, since the date of such certificate, I have 
sustained no personal injury, nor been afflicted with any disease of a serious 
nature. That my habits are temperate now, and am in a sound condition 
and good health, and I hereby apply to be reinstated in consideration thereof. 
Dated this day of —— 188—. 

The plaintiff testified that she received the above postal card on 
the 28th of January, 1886, and on that day addressed and mailed 
to the defendant’s secretary at Hartford a letter as follows: “In- 
closed please find $5, dues on my husband’s policy 24,981 to 24,985, 
and 52,143, from January Ist, 1886.” » This letter was received by 
the defendant February 1, 1886. 

On the 3d day of February, 1886, the plaintiff received from the 
defendant. this postal card :— 

Hartford Life and Annuity Insurance Company. Reinstatement account. 
Elias J. Unsell, 308 North Commercial Street, St. Louis, Missouri. Certificate 
24,981. Payments in arrears, nothing. Assessment No. , installment on 
deposit , dues from January 1 to March 1, 1886, $7.50. Total payable at 
this date, $7.50. Assessment No. 30, for $45, will be due and payable March 
1, 1886, if reinstatement is made. Memorandum: This should be returned 
when remittance is made, also accompanying health certificate signed by 
member. Reinstatement cannot be made without proof that the person is 
living, and in good health. 

This notice was mailed February 1, 1886, and had upon it a 
blank health certificate like the one on the previous postal card. 

Under date of February 8, 1886, the plaintiff wrote to the com- 
pany as follows: ‘My husband, Elias J. Unsell, insured in your 
company under policy 24,981 to 52,143, died on Sunday, January 
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31. Please send me blank proofs of loss, that I may have the same 
properly executed.” The defendant, before receiving this letter, 
wrote to the plaintiff; under date of February 9th, as follows:— 

We have just received information from our St. Louis agent that the decease 
of your husband, Mr. E. J. Unsell, has taken place, and it being impossible, 
in consequence, that the membership issued by this company upon his life be 
reinstated by the furnishing of health certificate, for which we asked on Feb- 
ruary Ist inst., such health certificate being asked for because of the lapse 
of membership on January Ist last, we have to return you herewith $5.00, the 
same being the tender of your arrears made to us under date of January 28% h, 
and which was unacceptable, as notified to yen, until our conditions have 
been complied with. 


Evidence was introduced to show the course of business between 
the assured and the company during the whole period covered by 
the certificates, in respect to the payment of dues after the date 
fixed in the contracts of insurance. 

The defendant asked the court to instruct the jury as follows:— 

**The court charges the jury that if they believe, from the evi- 
dence, that it was not because of a supposition that prompt pay- 
ment of dues, payable January, 1886, would not be required, that 
such payment was not made, but because of the sickness or mental 
disability of the assured, then they will find for the defendant. 

“The court charges the jury that the defendant was not required, 
by the terms of the certificates sued upon, to give the assured 
notice of the time when his dues were payable. He was bound to 
know when such dues were payable, and make his payments accord- 
ing to the terms and requirements of the certificates. 

“The court charges the jury that they cannot find, from mere 
isolated instances of indulgence to the assured, that the defendant 
pursued such a course of business with him as led him to believe 
that the defendant would not insist upon payment of dues, stipu- 
lated for and required in the policies or certificates of membership. 

“The course of business, in regard to time of payment, must 
have been general and uniform, and such as would enable the jury 
to say that it was the settled practice in this regard, adopted by the 
defendant as to the assured. 

The court refused to so charge the jury, and the defendant “ duly 
excepted.” 

The jury, having been charged by the court, returned a verdict 
in favor of the plaintiff for the amount sued for, and judgment was 
entered against the company for $10,851.66. A motion for new 
trial was overruled. 


Cuester H. Krom, for Plaintiff in Error. 
Gero. D. Rexnotps, for Defendant in Error. 
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Mr. Justice Harta, after stating the facts in the foregoing lan- 
guage, delivered the opinion of the court. 

1. The court, against the objections of the defendant, permitted 
the plaintiff, testifying as a witness in her own behalf, to answer the 
following questions: “How long before his death had your hus- 
band been confiped to his house? * * * What was his condition ? 
What was the state of his health, so far as enabling him to continue 
in business? What effect had it on his attention to business the — 
month preceding his death? * * * In what condition, mentally and 
physically, was Mr. Unsell at the receipt of that notice?” The 
notice referred to in the last question was the one from the com- 
pany, mailed at Hartford, January 21, 1886, and which stated that 
payments were in arrears for dues from January to May, $5. The 
admission, as evidence, of the answers to these questions is the 
foundation of some of the assignments of error in this court. It 
is sufficient to say that whatever error may have been committed 
by admitting this evidence was cured by the charge of the court to 
the jury; for they were instructed that there was but one q 1estion 
in the case, namely, as to the alleged waiver by the company of the 
terms of the contract in respect to the payment of premiums or 
dues at the times stipulated, and that it was immaterial whether 
the contract was a stringent one or not, or whether the assured was 
sick the last of December or in the first part of January. 

2. There was no error in admitting as evidence the plaintiff's 
letter of January 28, 1886, transmitting $5 for dues from Jan- 
uary 1, 1886, on her husband’s policies. That letter was written 
in reply to defendant’s notice by postal card mailed January 21, 
1886. It was competent as showing that the payment of the 
mount due January 1, 1886, was, in fact, made or tendered, though 
not at the precise time specified in the contract. If the plaintiff 
had sued on the policies or certificates without having paid or tev- 
dered the amount due to the company,—the non-payment of which, 
at the time stipulated, was relied on to prove that the policies had 
become forfeited,—that fact would have been fatal to a right to 
recover, in any view of the case: Thompson vs. Insurance Co., 
104 U.S., 252. 

3. The refusal of the court to give the instructions asked by the 
defendant is also assigned as error; but such refusal constitutes no 
ground for reversal, for the reason that the charge of the court con- 
tained everything that need have been said to the jury upon the 
single question submitted to them, namely, whether, under all the 
circumstances, the defendant waived a strict compliance with the 
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stipulation in the contract as to the payment, at the times specified, 
of the premiums or dues on the certificates of insurance. 

The court, among other things, said to the jury: “Nobody is 
bound to enter into any contract. It is perfectly voluntary on the 
part of either side; but, when they once enter in, the terms of the 
contract, as expressed in the writing, control. The plaintiff comes 
in, however, and says: ‘Conceding that this contract reads in this 
way, the company, by its conduct, waived the necessity of a strict 
compliance.’ She does not say the company so said to her hus- 
band,—‘ We do not insist upon this; we waive this,—but she says 
that the company so acted, so conducted itself in its dealings with 
her husband, that he, as, a prudent, reasonable man, did believe, 
and had the right to believe, that payment on the very day specified 
would not be insisted upon. Of course we speak by our actions, 
just as much as we do by our words; and although there may be 
no spoken word, no written word, declaring a waiver, yet it may be 
that a man by his conduct, his course of dealing, justly and fairly 
leads the other party to believe that he does not care about a strict 
compliance. That is what this plaintiff says was the case here; that 
while the contract reads ‘payment must be made on specified days,’ 
yet the company did not insist on such payment. It did, when her 
husband was alive and well, take the dues from him after the time 
specified, and permit the policy to continue in force, and that it did 
so until he had a right, as a reasonable man, to believe, and did in 
fact believe, that that was to be the rule in the future. Ido not 
think that any particular number of instances, one or more, can be 
said, asa matter of law, to make or not make a waiver. It is a 
question for you, as reasonable men, to consider, what did the com- 
pany intend,—what would its conduct make a reasonable man 
believe in reference to it? * * * So far as the matter of notices is 
eoncerned and the receipt of notice, it is a matter that need not 
concern you. The company did not contract to give notice. The 
policy specifies when the payments are due.” 

But the part, and the only part, of the charge to the jury to which 
the defendant excepted wasin these words: “But the plaintiff says 
that, beyond these receipts of money after day specified, there were 
instances in which money was received without any such notice. 
Now the question comes up in respect to that, was there such a 
continuance of business, was the whole course of business, from the 
commencement to the close, such that from this and that, and from 
ali the receipts and all the transactions, he had a right to believe 
and did believe that the question of health even, would not be con- 
sidered, and that it would be willing to take his money shortly after 
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it had become due, without inquiry as to his health? If so, that 
mukes a waiver. Ifthe company, by its conduct, led him, as a rea- 
sonable and prudent business man, to believe that he could make 
payments a few days after, sick or well, it cannot turn around now 
and say, ‘You did not pay at the time.’ I cannot say to you, as a 
matter of law, that one receipt, after the time specified, would make 
a waiver, or that fifty would. It is not in the numbers. The ques- 
tion is for you to consider and determine from all of them, and 
from the whole course of business, whether, as a prudent business 
man, he had a right to believe that it was immaterial whether he 
paid on the day, or a few days later. Ifthe course of conduct was 
such that he had a right to believe that he could pay only in good 
health, then there was no waiver applicable to the case at bar. It 
must have been such a course of conduct as would lead a reason- 
ably prudent man to believe that the company was willing to take 
payment, siek or well.” 

The law applicable to the case was stated to the jury with sub- 
stantial accuracy. It is a mistake to suppose that the charge was 
inconsistent with the principles announced in Thompson vs. Insur- 
ance Co., or in any other case decided by this court. In the case 
of Insurance Co. vs. Eggleston (96 U. S., 572, 577), Mr. Justice 
Bradley, speaking for the court, said: ‘“ We have recently, in the 
case of Insurance Co. vs. Norton (96 U.S., 234), shown that forfeit- 
ures are not favored in the law; and that courts are always prompt 
to seize hold of any circumstances that indicate an election to waive 
a forfeiture, or any agreement to do so on which the party has 
relied and acted. Any agreement, declaration, or course of action 
on the part of an insurance company which leads a party insured 
honestly to believe that, by conforming thereto, a forfeiture of his 
policy will not be incurred, followed by due conformity on his part, 
will and ought to estop the company from insisting upon the for- 
feiture, though it might be claimed under the express letter of the 
contract. The company is thereby estopped from enforcing the 
forfeiture.” 

These principles were not modified in Thompson vs. Insurance 
Co. Alluding to the claim, in that case, that the company had, by 
its conduct, waived the requirement as to the punctual payment of 
premiums, Mr. Justice Bradley, again speaking for the court, said: + 
“The assured had no right, without some agreement to that effect, 
to rest on such voluntary indulgence shown on one occasion, or on 
a number of occasions, as a ground for claiming it on all occasions.” 
After observing that a fatal objection to the entire case was that 
payment of the premium note there in question had never been 
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made or tendered at any time; that there might possibly be more 
plausibility in the plea of former indulgence and days of grace 
allowed, if payment had been tendered within the limited period of 
such indulgence; and that “‘a valid excuse for not paying promptly 
on the particular day is a different thing from an excuse for not 
paying at all,”’—the court proceeded: “Courts do not favor for- 
feitures, but they cannot avoid enforcing them when the party by 
whose default they are incurred cannot show some good and stable 
ground in the conduct of the other party on which to base a rea- 
sonable excuse for the default. * * * We do not accept the posi- 
tion that the payment of the annual premium is a condition pre- 
cedent to the continuance of the policy. That is untrue. Itis a 
condition subsequent only, the non-performance of which may 
incur a forfeiture of the policy, or may not, according to the cir- 
cumstances. It is always open for the insured to show a waiver of 
the condition, or a course of conduct on the part of the insurer 
which gave him just and reasonable ground to infer that a forfeit- 
ure would not be exacted; but it must be a just and reasonable 
ground, one on which the insured has a right to rely.” 

The principles of the above cases were reaffirmed in Insurance 
Co. vs. Doster, 106 U. S., 30, 34, et seq. 

The charge was in entire consonance with the settled doctrines 
of this court as established in the cases to which we have adverted. 
The only ground for serious doubt in respect to the case is whether 
the evidence was sufficient, in any view of it, to sustain the theory 
that the defendant had, by its course of business with the assured, 
led him to believe, and that he, in good faith, believed, that the 
company waived, as to him, a strict performance of the conditions 
as to the payment of dues or premiums, and whether, if the court 
had given a peremptory instruction to find for the defendant, the 
verdict and judgment would have been disturbed. But we need 
not consider the case in those aspects; for the defendant assumed 
that it would be submitted to the jury, and asked instructions 
touching the several points on which it relied. It did not ask a 
peremptory instruction for a verdict in its behalf. It cannot, there- 
fore, be a ground of reversal that the issues of fact were submitted 
to the jury. As no error of law was committed to the prejudice of 
the defendant, the judgment must be affirmed. 

It is so ordered. 





Rollins vs. McHatton. 


SUPREME COURT OF COLORADO. 


ROLLINS 
v8. 
McHATTON.* 


The certificate of a benevolent society provided that upon the death of the 
insured the amount should be paid to his wife as directed in the applica- 
tion, or to such other person ‘‘as he may subsequently direct by change 
of beneficiary entered on the application.” 


Held, That a delivery of the certificate to a party for the benefit of his son, by 
the insured after the death of the wife, was not sufficient to change the 
beneficiary. 


Charles K. McHatton, during his lifetime, held a certiticate of 
membership in the endowmert rank of the order of Knights of 
Pythias. This certificate was also in effect a policy of insurance, 
the amount of the risk being $3,000. The following extract there- 
from is deemed sufficient for a proper understanding of the case:— 

And in consideration of tle payment hereafter to the said endowment rank 
of all monthly payments as required, and the full compliance with all the 
laws governing this rank now in force or that may hereafter be enacted, and 
shall be in good standing under said laws, the sum of three thousand dollars 
($3,000) will be paid by the Supreme Lodge, Knights of Pythias of the World: 
to Mattie E. McHatton, wife, as directed by the said brother in his applica- 
tion, or to such other person or persons as he may subsequently direct by 
change of beneficiary entered upon the record of the supreme secretary of the 
endowment rank, upon due notice and proof of death and good standing in 
the rank at the time of death, and surrender of this certificate. 

Mattie E. McHatton, wife of the said Charles, died before her 
husband. During her life-time the certificate was kept in her pos- 
session. After her death it passed into the custody of her mother, 
where it remained until the year 1887, when Charles procured it, 
and delivered it to R. P. Rollins, guardian of Thomas S., the minor 
son of himself and Mattie E., with instructions to hold it for the 
benefit of said son. It remained in the possession of Rollins until 
deposited in the county court after the death of Charles, in obedi- 
ence to an order from that tribunal. Charles afterwards married 
appellee, Frances A. McHatton, but died without making any other 
or further disposition of the certificate. No indorsement showing 
a change of beneficiary upon the “record of the supreme secretary 
of the endowment rank” was made or attempted at the time of the 
delivery of the certificate to Rollins, or at any date subsequent 

* Decision rendered, July 3, 1891. 
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thereto. Charles complied with the requirements of his contract in 
relation to assessments and dues, and at his death was a member in 
good standing. The association, being in doubt as to whom the 
money belonged, deposited it in the county court, where the estate 
of Charles was being administered upon, with the request that the 
court make such distribution thereof as the law required under the 
contract and existing circumstances. From the order of distribu- 
tion made in the county court an appeal was taken to the district 
court, where judgment was entered upon an agreed statement of 
facts, dividing the money equally between the surviving widow and 
son. To review that judgment the present appeal was taken by the 
guardian aforesaid. 


Epaar Caypiess and Krerer & Sates, fur Appellant. 
S. T. Horn and I. E. Barnum, fur Appellee. 


Hex, C. J. (after stating the facts as above.) 

No doubt exists as to the authority of McHatton to change the 
beneficiary named in the insurance certificate under consideration. 
Aside from the fact that this power is conferred upon the member 
by the charters or by-laws of benefit societies, the present contract 
contains a provision expressly authorizing the same. It declares 
that upon the death of the assured the sum mentioned will be paid 
“to Mattie E., wife, as directed by the said brother in his applica- 
tion, or to such person or persons as he may subsequently direct 
by change of beneficiary entered upon the record of the supreme 
secretary of the endowment rank.” Appellant asserts that the en- 
tire amount called for by the certificate belongs to the son, and that 
appellee, the surviving widow, takes nothing. Mattie E., the bene- 
ficiary named in the certificate, having died before the assured, no 
interest in the fund provided for ever vested in her. Thomas S., 
her surviving son and heir, could, therefore, have inherited no part 
thereof by virtue of such relationship. But appellant confidéntly 
relies upon the proposition that the delivery of the certificate to 
him for the use of the son constituted a sufficient change of benefi- 
ciary to vest in the son, immediately upon the father’s decease, a 
right to the money. Upon this contention the principal controversy 
rests. Were the certificate silent as to the manner in which such 
substitutions are to be made, there might be room for appellant's 
contention. But, turning to the extract above given, we discover 
that other persons than the one originally named can receive the 
bequest only upon direction of the assured “by change of benefi- 
ciary entered upon the record of the supreme secretary.” This 
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provision thus plainly declares how another person may be substi- 
tuted in place of the one first designated. The language used is 
too plain to be misunderstood, and we are not at liberty to supply 
new words, or to ignore the clear import of those employed by the 
contracting parties. The intent to permit a change of beneficiary 
at the will of the assured is no more plainly declared by the pre- 
ceding clause than is the manner of executing that intent by the ex- 
pression under consideration. The resolution to substitute can be 
enforced in but one way, viz., “by change of beneti¢iary entered 
upon the record,” ete. It will not do to say that the entry upon the 
record is directory merely, or that itis of no special importance. This 
entry is an essential part of the substitution, and the change is in- 
complete until it is made: Bac. Ben. Soc., § 307; Holland vs. Tay- 
lor, 111 Ind., 121; Daniels vs. Pratt, 143 Mass., 216; Society vs. 
Lupold, 101 Pa. St., 111; Stephenson vs. Stephenson, 64 Iowa, 534; 
Coleman vs. Knights of Honor, 18 Mo. App., 189; Insurance Co. vs. 
Miller, 13 Bush., 489; Eastman vs. Association, 62 N. H., 555; Hel- 
lenberg vs. District No. 1, etc. (Ct. App.), 94 N. Y., 580. The de- 
livery of the certificate to appellant by McHatton was no compliance 
with the mode prescribed for effectuating a change of beneficiary. 
While it may be indicative of the intent of McHatton at the time, it 
was not the method agreed upon for the declaration of that intent. 
We cannot accept the view that this provision was inserted in the 
certificate exclusively for the protection of the association. It is 
doubtless a matter of importance to such societies that their books 
show all changes in this respect. But it is more important to the 
assured that some record of the kind be kept, in order that his 
wishes in the premises may not, after his death, be defeated. And 
obviously the beneficiary is profoundly interested in having such 
definite and reliable record evidence of his ownership. It would be 
a dangerous precedent were we to hold that the designation of the 
change of beneficiary by entry upon the books of the company is 
not imperative. Disregard of the prescribed mode of substitution 
would tend to frustrate the wise and benevolent object to which 
these societies owe their existence. And if such changes could be 
made simply by delivery of the certificate, accompanied with oral 
declarations, any relative or dependent who might become possessed 
of the instrument would have it in his power to nullify the purpose 
of the deceased donor, and deprive the true donee of the bequest. 
If McHatton desired to have his son receive all of the insurance 
fund, notwithstanding his re-marriage, it was only necessary for him 
to comply with the plain language of the certificate. His failure in 
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this regard, coupled with the decease of the beneficiary named, left 
the fund without any designated owner. 

Equity occasionally aids an attempted but uncompleted change of 
beneficiary. If the assured has done his part towards perfecting the 
substitution in accordance with the method prescribed, but, owing 
to circumstances over which he has no control, the change is not 
entirely consummated at the time of his death, equity will some- 
times treat the substitution as complete: Bac. Ben. Soc., ,§§ 309, 
310, and cases‘cited. But it is an essential prerequisite to the in- 
terposition of equity that the assured has in good faith attempted 
to comply with the prescribed mode of substitution. McHatton 
made no effort to do this. It does not appear that he communi- 
cated, orally or in writing, to the secretary, or to any other officer of 
the association, a desire to have the proceeds from the risk paid to 
his son, or that he otherwise sought to secure the proper entry in 
the association’s books. We are not called upon to consider what 
the result would have been had the society, upon McHatton’s de- 
cease, refused payment, and asserted a right to the reversion: id., 
§ 243. For, while it declined to give either of the claimants pref- 
erence, it voluntarily deposited the money with the court, to be 
awarded to them as equity and the law might direct. It is not a 
party to the present record, and no further notice will be taken of 
any possible interest it might have possessed. 

' Did the court below, under all the circumstances above detailed, 
err in refusing to award appellant for the use of the son the entire 
proceeds from the certificate? The insured member of such so- 
cieties has himself no interest in the fund. He possesses simply a 
power of appointment, which, if not exercised, becomes inoperative: 
Hellenberg vs. District No. 1, ete., supra; Bac. Ben. Soc., § 243, 
supra, It would seem to follow that the insurance money could not 
in any event become assets of the insured’s estate: Eastman vs. 
Association, supra; Worley vs. Association, 3 McCrary, 53. 
That it cannot be used for the payment of his debts is 
stipulated in the agreed statement of facts, and declared 
by expressed legislative enactment: Mills’ Ann. St., § 
3246. The argument of counsel tends to show that the constitu- 
* tion adopted by the benefit association of which McHatton was a 
member designates how tie fund shall be distributed among the 
assured’s relatives in cases like the present, where upon his death 
there is no specified beneficiary; but, since this constitutional pro- 
vision is not a part of the record before us, we cannot be guided by 
its direction. It is unnecessary, however, to rest our decision upon 
either the statute of descants and distributions or the constitution of 
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the association. Appellant, as guardian, recovered as much as 
would have belonged to the son were this constitution or statute 
applicable; and it is apparent from what we have said that, in the 
absence of some statute, by-law, or contract touching the subject, 
he is notentitled to more. The apportionment of the fund in question 
made by the district court is eminently fair, and cannot be dis- 
turbed at the instance of appellant. The judgment is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


LOUISVILLE UNDERWRITERS 
v8. 
PENCE.* 


An amendment to the answer, pleading cancellation at request of the insured, 
proposed at the close of the testimony, is too late, when the fact, if true, 
must have been known when the answer was filed. 


A policy provision that it should be void in case of non-payment of a premium 
note within fifteen days after maturity does not render the policy void, 
but only voidable in case of such non-payment. 

A policy insuring against perils of sea or river, and free from liability for 
barratry, where the peril is the operative cause of loss, is not freed from 
liability by the contributory negligence or unskillfulness of the master 
when not amounting to fraud. 


Removal of cargo after stranding, simply to lighten the boat, does not involve 
the question of the general average. 

After stranding, the owner gave notice of intention to abandon, but retained 
control, repaired, and afterwards claimed the boat as his own. 


Held, That there was no abandonment, and recovery cannot be had as for 
constructive total, but only for partial loss. 


Marsnatt & Locure; Lincoxn, StepHens & Lincoxtn; and Browy, 
Houmpurey & Davie, for Appellant. 
B. F. Bucsner, E. F. Trasvz, and Joun L. Scorr, for Appellee. 


Hott, C. J. 

This is an action upon a marine policy of insurance. The appel- 
lant, the Louisville Underwriters, issued it to the appellee, S. V. 
Pence, on November 26, 1885, insuring his steamboat, the Hiber- 
nia, valued at $6,000, in the sum of $4,000 for one year. The first 
premium note, of $120, matured on February 26, 1886, and was un- 
paid, when on April 14, 1886, the boat was stranded upon the Ken- 
tucky River. It was returning to Louisville from a trip up the 
river with a cargo worth, perhaps, $9,000. Owing to a rise, the 


* Decision rendered, April 2, 1892. 
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river was out of its banks. The boat, upon a third effort, made a 
landing upon or beyond the top of the river bank to take on some 
freight, but stuck there. The river was falling rapidly, and in a 
few hours the greater portion of the boat was high and dry upon 
the bank, while the other part was in the water. The entire cargo 
was removed within a few hours after the boat grounded, but it 
thus remgined for over fifty days, although much labor was being 
constantly expended in the effort to get it into the river. It did 
not break in two, but its timbers were bent and strained, many of 
them, in fact, broken, and, when at last released, it had, in its leaky 
condition, to be towed by other boats to a place for repairs. All 
this, aside from the removal of the cargo, involved an expense of 
about $3,300. There is evidence tending to show that, within a 
few hours after the boat stranded, the ownér, who was also at. the 
time in charge of it as master, sent a man to the appellant’s home 
office with the word, and, perhaps, a letter to the effect that it was 
stranded, and the appellant could take charge of it. The evidence 
clearly shows, however, that, notwithstanding this notice, the ap- 
pellee retained control of the boat, and, after having it repaired, 
claimed, controlled, and used it as his own, and, so far as appears, 
has done so ever since; at least, he was so doing when this action 
was tried below in March, 1888. It was brought for a total con- 
structive loss, and a verdict obtained for the full amount of the 
insurance. The policy provides:— 


The perils which this company hereby assume under this policy are the un- 
avoidable dangers of the rivers. * * * This policy shall become void 
* * * in case the note or other obligation given for the premium herefor 
be not paid within fifteen days after maturity and demand, and remain void 
during the time the same shall be overdue and unpaid. * * * This com- 
pany shall be free from all claims for loss or damage arising from or caused 
by * * * barratry. * * * There shall be no abandonment, as for a 
total loss, on account of said vessel grounding, or being otherwise detained, 
or in consequence of any loss or damage, unless the injury sustained, exclu- 
sive of any general average claim, be equivalent to fifty percentum of the 
agreed value of this policy. * * * This insurance may be terminated at 
any time at the request of the insured, in which case the company may 
retain the customary short rates, and the deduction shall only be made on 
the whole months of unexpired time. The insurance may also, at any time, 
be terminated, at the option of the company, on giving five days’ notice to 
that effect, and refunding a ratable proportion of the premium for the un- 
expired term of this policy. 


The company claims the policy was canceled at the request of 
the assured prior to the accident. 'Fhis, however, was not pleaded. 
At the close of the testimony the appellant proposed to do so by 
an amended answer, then tendered. It was properly rejected. 
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While there was some evidence to this effect, yet the decided weight 
of the testimony was otherwise. The action had been pending 
nearly two years, and, if true, it must have been known to the 
company when it filed its answer. 

Its defenses are that the policy was not in force at the time of the 
accident, because the first premium note was then overdue more 
than fifteen days, and its payment had been demanded; that the 
accident was the result of the negligence of the master of the boat; 
and that it was a case for general average, requiring the cargo to 
contribute ratably to the expense or loss, whereby the underwriter 
would be relieved to a certain extent. The non-payment of the 
premium note for fifteen days did not ipso facto render the policy 
void. It rested with the company whether 1t would so treat it. It 
was voidable at its option. It could elect to consider the policy in 
force, notwithstanding the default in payment. If this were not 
so, then a party desiring to annul a contract would only need to 
make default to accomplish his purpose, although the other party, 
and who would not be in fault, might elect to continue it. In 
Stevenson vs. Insurance Co. (83 Ky., 7), where a policy provided, 
if the assured should thereafter take out other insurance upon the 
property insured, it should be void, it was held that a- breach of 
the condition made it voidable only at the election of the insurer. 
Whether the appellant had waived the payment of the premium 
note, and the consequent forfeiture of the policy, was submitted to 
the jury by proper instructions. 

It is settled that, where a policy insures against the perils of the 
sea or river, the mere neglect of those in charge of the vessel will 
not free the insurer of liability. The fact that the want of judg- 
ment or skill of the master in charge may have contributed to the 
loss will not preclude a recovery of the underwriter. This is set- 
tled law in both England and this country. If the proximate 
cause of the loss be a peril insured against, then it is covered by 
the policy, although it may have been occasioned remotely by the 
negligence of the master. His misconduct, unless tainted by de- 
sign or fraud, will not defeat a recovery. It was held in Insurance 
Co. vs. Sherwood (14 How., 351), if the loss be occasioned by a 
peril of the sea, the insurer is liable under a policy against the 
usual perils of the sea, although the master of the vessel did not 
use due care to avoid the peril. If the peril was the operative 
cause of the loss, the inquiry goes no further—the cause of the peril 
will not be sought: Insurance Co. vs. Adams, 123 U. S., 67. In 
the case now before us there is no evidence showing any fraudulent 
conduct upon the part of the master of the boat; and, even if the 
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landing was careless or ill-advised, yet it cannot defeat a recovery. 
It is said, however, the policy in this case only insures against such 
dangers as are “unavoidable,” and that this word is not to be 
found in the policies which were under consideration in the cases 
above cited. It does not refer, however, to the duties of those in 
charge of the boat, but to such perils as are incident to navigation, 
and from their nature inseparable from it. It relates to the perils 
embraced by the policy, and not to the skill or care to be exercised 
by the master of the boat. If this were not so there would have 
been no need of the policy providing that the insurer should not 
be liable in case of barratry. If the company was not to be liable 
in any case where the loss might be avoided by skill and care upon 
the part of the master, certainly a further provision against loss 
arising from fraud or evil design upon his part was unnecessary, 
and the policy is to be construed most strongly against the insurer. 
The use of this word in the policy did not, therefore, render the 
rule referred to inapplicable to this case, and the jury was in this 
respect also properly instructed. 

This case is not one for general average. It has been defined to 
be “a loss arising out of extraordinary sacrifices made, or extra- 
ordinary expenses incurred, for the joint benefit of the ship and 
cargo.” It is founded upon the plainest principles of common jus- 
tice. So much so that it was in force, at least in a crude form, at 
an early day among commercial nations. The ancient’ Rhodian 
law furnished an example which was adopted by the Romans. The 
rule is that, where there is a common danger to the vessel and the 
cargo, everything which is saved by one continued, unremitted 
effort shall pay the expense in proportion to its value. For this 
purpose the ship is in lien to the cargo, and the cargo to the ship. 
If the expense be incurred for the joint benefit in case of a common 
peril, and where there is imminent danger of all being lost, it is 
but natural justice and equitable that whatever is saved by the 
sacrifice shall contribute according to its value to the loss. “ What 
is given for the general benefit of all shall be made good by the 
contribution of all.” So far has this rule been carried in this coun- 
try that a portion of a cargo, saved with but little trouble, but con- 
stituting by far the greater portion in value of the property in 
peril, has been compelled to contribute to the entire expense in 
proportion to its value. Thus in Bevan vs. Bank (4 Whart., 301), 
there was a large amount of specie on board. It was first taken 
off, and, owing to its nature, with but little trouble, but it was re- 
quired to contribute to the entire expense by way of general 
average. This case has, however, owing to its particular facts, been 
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doubted by high authority: McAndrews vs. Thatcher, 3 Wall, 347. 
The principle, however, is fully recognized and well settled. It is 
not applicable, however, to this case, because it is evident the ex- 
penses involved were not incurred for the common benefit of the 
boat and the cargo. Expenses incurred for a separate interest, the 
other interests not being involved in the danger, are chargeable to 
that interest. Here it is evident the cargo was taken off to lighten 
the boat, and not because the cargo was in danger. No common 
danger existing, no common benefit to be secured, the lower court 
properly disregarded the question of general average: Insurance 
Co. vs. Fitzhugh, 4 B. Mon., 161. 

This singular state of case is, however, presented: The appellee, 
Pence, incurred but about $3,300 of expense in saving and repair- 
ing the boat. He has upon the ground of a total constructive loss 
recovered a judgment for $4,000, the full amount of the insurance, 
and has also kept the boat. If the verdict is to stand he has made 
more than whole, and yet the contract of insurance is one of in- 
demnity merely. It is true there may be an abandonment of the 
vessel, and a claim for the full amount of insurance upon the 
ground of a total constructive loss. The fact that it does not ulti- 
mately prove an absolute or total loss will not defeat the claim. 
The right to abandon, as for a total loss, depends upon the proba- 
bilities, when the right is exercised, that it will prove such, and is 
not affected by the fact that the vessel is subsequently saved, and 
the damage less than was expected. It was held in Insurance Co. 
vs Adams, above cited, that the abandonment of a vessel for a total 
loss, made in good faith, when it was in reasonable probability im- 
practicable to recover and repair it, and when the damage from the 
perils insured against amounted in like probability to more than 
50 per cent of the value, was a valid one, within the terms of a 
policy providing that there should be no abandonment asfor a total 
loss, unless the injury sustained was equivalent to 50 per cent of 
the agreed value of the vessel, although by a change of circum- 
stances it afterwards became practicable to float off the vessel, and 
the loss was thereby reduced to less than 50 per cent of that value. 
If in all probability the expenditures that must be incurred to de- 
liver the vessel from peril will be more than half her value, and if 
her peril be such that a considerate owner, if uninsured, would not 
attempt to save her because of such great expense, then the aban- 
donment would be valid. Says Kent: “The right of abandon- 
ment does not depend upon the certainty, but on the high proba- 
bility, of a total loss, either of the property, or of the voyage, or 


both. The insured is to act, not upon certainties, but upon proba- 
Vou. XXI.-32. 
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bilities, and, if the facts present a case of extreme hazard and of 
probable expense, exceeding half the value of the ship, the insured 
may abandon, though it should happen that she was afterwards 
recovered at a less expense:” 3 Kent, Comm., 321. An abandon- 
ment is, however, a surrender of the right of property. It is a 
giving up, a total desertion, of claim. It includes not only the in- 
tention to abandon, but a relinquishment of all right to the 
property. There must be a concurrence of the intention, and the 
actual relinquishment of all right, so that the insurer may appro- 
priate the property. When abandoned, it is as much his as if it 
had been the subject of a bill of sale. It is true it is said it is 
effected by an unconditional notice to the underwriter, given within 
a reasonable time after the assured knows of the loss; but even if 
the latter gives such notice, and yet all the time continues to hold, 
claim, use, and control the property as his own, and in denial of 
the right of the insurer, it would not be a valid abandonment. In 
such a case there would, notwithstanding the notice, be no cession 
.to the underwriter of the ownership. We do not mean, of course, 
that the owner must take the property and deliver it to the insurer. 
This would be impracticable. But, although the owner may give 
notice of an intention to abandon, yet, if he all the time continues 
to hold against the right of the insurer, and claim and use the 
property as his own, then there is, in fact, no abandonment, and the 
owner can only recover upon the policy what may, in fact, be his 
loss. It is said if the conduct of the appellee in continuing to use 
and claim the boat operated as a waiver of the abandonment, yet 
it is not pleaded. Conceding that he gave the notice, as is claimed, 
of the intention to abandon, yet he, in fact, never did so. There 
never was any abandonment. It cannot reasonably be said that, 
by the mere notice, the rights of the parties became fixed when 
the appellee continued to use and claim the boat. This would sac- 
rifice substance to form. If there had been a valid abandonment 
those rights would have become fixed, but the appellee’s own testi- 
mony shows there was none. The appellee never held the boat at 
any time for the appellant. It results that the case is one of partial, 
and not total, loss. The criterion of any recovery is the sum which 
the appellee necessarily paid out and expendad for the relief and 
repair of his boat, and the only error of the lower court consisted 
in instructing the jury upon the hypothesis of an abandonment for 
a constructive total loss. Wherefore the judgment is reversed, and 
cause remanded for another trial, in conformity to this opinion. 
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COURT OF APPEALS OF NEW2YORK. 


SECOND Division. 


JAMES SINGLETON Et AL., Respondents, 
v8. 


PHENIX INS. CO., Appellant.* 


A canal boat loaded with lime was discovered to be on fire. On removing 
-the lime on deck, the deck was found to be so hot that the boat was. 
scuttled. Evidence was given that the lime was not wet when loaded 
and that the hatches were closed; also that the boat was in good repair. 


Held, That a non-suit on the ground that the slacking of the lime was due 
to a leak, and that the boat was unseaworthy, was not justified by the 
evidence. 

Evidence of smoke issuing from the hold, of the pitch oozing from seams in 
the deck from heat, and of pieces of the barrels burned like charcoal, was 
evidence of a fire as proximate cause of loss. . 

The agent examined the wreck and received a verified statement of the loss 
from the captain, afterwards the adjuster wrote to the agent that he 
would raise the boat. Some weeks later the insured made proofs and 
assigned his interest to the insurer, which retained the assignment, and 
afterwards obtained from the captain a further detailed statement. 

Held, That it was error to holdas a matter of law that an abandonment had 
not been made and accepted. 


August 2, 1886, the defendant insured the canal boat ‘“‘ Mary V. 
Keenan ” for one year from that date under a Uniform Canal Hull 
Policy, valued for $1,200, against the 


Perils * * * of the inland lakes, rivers, canals and fires that shall 
come to the damage of the said vesse), or any part thereof. Excepting all 
perils, losses, * * * arising from want of ordinary care and skill in load- 
ing and stowing the cargo of said vessel. From rottenness, inherent de- 
fects and other unseaworthiness. From gang-ways and openings through 
the deck or sides being improperly secured and protected. 

The policy contained the privilege to carry lime in barrels. At 
about 8 o’clock a. m., on Friday, May 6, 1887, the captain of the 
boat and his son (who constituted the crew) began loading it with 
quick lime in barrels at Green Island, which is on the Hudson 
River and about six miles north of Albany. During that day the 
hold of the vessel (except the forward hatch) was filled, the hatches 
closed and one car load placed on deck. 

On the next day at about four o’clock in the afternoon the boau 
was completely loaded. Nearly twenty-one hundred barrels were 
taken on board, about nine hundred being on deck. After the 





* Opinion Filed, April 19, 1892. 
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loading was completed the boat was towed to Albany, where it 
arrived about six o’clock in the afternoon of Saturday, and was 
placed in a tow to go down the river. Between seven and eight 
o'clock of the same evening the captain discovered smoke issuing 
from the hold in the boat, and on examination it was found that 
the lime was slacking and had engendered so much heat that the 
deck was hot, the pitch boiling out of its seams, and crackling 
sounds were heard inthe hold. Tke boat was immediately towed 
to a wharf near by and the lime on deck was hurriedly unloaded, 
The boat was then towed a short distance down the river and sunk 
in water about seventeen feet deep in order to prevent a total loss 
by fire. It is conceded that there was no other way to prevent the 
total destruction of the boat by fire, for the hot slacking lime could 
not be removed, and the use of water in the open air would have 
accelerated chemical action instead of stopping or retarding it. 
The fire was extinguished when the boat was sunk. 

This action was brought November 1, 1887, to recover the sum 
for which the boat was insured. The defendant answered that the 
loss did not occur from any of the perils insured against, and that 
the lime was loaded in a rain-storm and became saturated with 
water, which caused the lime to slack and started the fire. No wit- 
nesses were sworn in behalf of the defendant, and at the close of 
the plaintiffs’ evidence they were non-suited, upon which a judgment 
was entered, and which was reversed by the general term. 


Ricuarp L. Hann, for Appellant. 
L. M. Brown, for Respondents. 


Fouuert, Ch. J. 

The plaintiffs do not assert that the loss was occasioned by any 
of the perils insured against except fire. The defendant insists 
that the fire was caused by some part of the lime being put on 
board during a rain-storm, and that the defendant is exempt from 
liability under the clause which provides that it shall not be liable 
in case the loss arises “from want of ordinary care and skill in 
loading and stowing the cargo of said vessel.” 

The captain of the boat and his son, who placed the cargo on 
board, testified that the lime was not wet while it was being trans- 
ferred from the cars to the boat; that the hatches were carefully 
closed and the barrels on deck were well protected by canvas. No 
evidence was given which tended to contradict the positive testi- 
mony of the captain and his son. Under this state of the proof the 
circuit court could not properly nonsuit the plaintiffs, on the ground 
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that the boat was improperly laden. It is also insisted by the de- 
fendant that if the lime was dry and in good order when taken on 
board, it must have been wet by means of a leak while the boat 
was on its trip from Green Island to Albany, and that, therefore, 
the boat must have been unseaworthy, as no storm was encountered 
and no accident happened during the trip. The undisputed testi- 
mony shows that the boat was built in 1880 or 1881; had been kept 
in good repair, and was thoroughly overhauled and repaired late 
in the summer before the loss. No witness testified to the exist- 
ence of defects in the boat, and there is no evidence of unsea- 
worthiness unless, as the defendant contends, they are inferrable 
from the slacking of the lime. In support of the defendant’s con- 
tention we are referred to Van Wickle vs. Mechanics & T. Ins. Co., 
16 J. & S., 95; affirmed 97 N. Y., 350, and to Berwind vs. Green- 
wich Ins. Co., 114 id., 231. In both of these cases it was held at 
circuit that the boats were unseaworthy when they left their ports. 
The reports of Van Wickle’s case do not agree as to the circum- 
stances attending the loss. The superior court said that the boat 
sank at its dock after a voyage occupying about forty eight hours, 
in fine weather and on a smooth sea, having encountered no sea 
peril. In the court of appeals it was said that within twenty-four 
hours after the boat began its voyage it was found abandoned by 
its master, soon went down, and that it had not encountered any 
sea peril on the voyage. In Berwind’s case the boat was being 
towed from South Amboy, N. J., to New York City, and when a 
few hours out it sank in a smooth sea, without having met with any 
accident or sea peril. In both cases the plaintiffs failed to show 
that the loss was caused by any peril insured against. Those boats 
were lost by leaks large enough to sink them in a smooth sea and 
in fine weather a few hours after leaving port. In both cases it 
was well held that it was shown that they were unseaworthy when 
the voyages kegan. But in the case at bar there is no evidence that 
the slacking of the lime was caused by a leak in the boat of sufficient 
size to cause it to be unseaworthy, or that it was caused by any leak. 

When the boat was tested after it was discovered to be on fire, 
but one inch of water was found. No attempt was made to show 
what care the lime had received before it was delivered from the 
cars, and some of it may have been sufficiently wet to cause it to 
begin to slack before it was loaded. We do not think the evidence 
justified the circuit in holding that the slacking was caused by a 
leak of sufficient size to make the boat unseaworthy. 

Was there a fire on board the boat which caused its loss? In 
N. ¥. Express Co. vs. Traders Ins. Co. (132 Mass., 377), there was 
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an insurance against loss by fire on goods which were being trans- 
ported by a steamboat which came in collision with another boat, 
causing afire; the boat was sunk before the goods insured were 
injured by fire, and this was held to be a loss covered by the policy. 
In City Fire Ins Co. vs. Corlies (21 Wend., 367), there was an in- 
surance on goods against loss by fire. The building in which they 
were kept was, by the direction of the city authorities, blown up to 
prevent the spread ofa conflagration. It was found as a fact that 
the building would have been burned had it not been destroyed; 
the goods insured were destroyed by the explosion, and it was held 
that the insurer was liable for the loss. In the case at bar it clearly 
appears that the boat would have been destroyed by fire had it not 
been sunk. After it was sunk it was found that the sides of the 
boat looked as wood does after it has been “afire, kind of black, 
charred like, and the barrels all swelled up.” A witness who ex- 
amined the boat about the middle of June with Mr. Owen, the de- 
fendant’s agent, testified: ‘At the time Mr. Owen and I looked 
into the boat we found pieces of barrel like, and found several 
pieces of heads of barrels that were burned into charcoal like.” 
This evidence, which was uncontradicted, clearly shows that igni- 
tion or combustion had begun before the boat was sunk. This 
taken in connection with the evidences of fire which were discovered 
before the boat was sunk, the smoke issuing from the hold, with 
the deck so hot that the pitch oozed from its seams, makes it rea- 
sonably certain that a fire had broken out in the vessel before it 
was sunk. and which was the proximate cause of the loss. As was 
well said in Scripture vs. Lowell Mutual F. Ins. Co. (64 Mass., 356- 
359), “it may well happen that serious damage within the scope of 
a fire policy shall be done toa building or to its contents, by the 
action of fire in scorching paint, cracking pictures, glass, furniture, 
mantel-pieces, and other objects, or heating and thus actually de- 
stroying many objects of commerce, and yet all this without actual 
ignition, that is, visible inflammation.” 

In this case the charred wood renders it reasonably certain that 
there was actual burning by flame, or at least it was not so certain 
that there was no fire that the circuit was authorized to so de- 
cide as a matter of law: May, Ins., § 402. The circuit clearly erred 
in holding that the evidence of burning was insufficient to justify 
the submission of the question to the jury. 

Was the evidence sufficient to warrant the jury in finding that 
the plaintiffs abandoned the boat as a total loss, and that the de- 
fendant accepted of the abandonment? On May 9, 1887, the day 
but one after the loss, Mr. Little, the agent who issued the policy, 
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was notified of the accident, and on the same day examined the 
wreck. May 10th, the captain of the boat verified a statement of 
the circumstances of the loss and gave it to the defendant’s agent, 
who, May 11th, mailed it, with a full statement of his own of the 
condition of the wreck, to the defendant. These statements were 
received on the next day and were retained. ‘In’ June, Mr. Little 
received a letter from Mr. Owen, defendant’s adjuster, in which 
he stated that he had examined the wreck, and that he would re- 
turn to Albany in a few days and “ pick her up.” The information 
contained in this letter was communicated to plaintiffs. The term 
“pick her up” was testified by the witnesses to mean to raise the 
boat. July 11, 1887, the plaintiffs verified formal proofs of loss and 
executed an assignment to the defendant of all their interest in the 
boat, which were delivered to and retained by the insurer. Septem- 
ber 5, 1887, the captain, at the defendant’s request, verified and 
delivered to it afurther detailed statement of the loss. There is 
no evidence that the defendant did not authorize Little to act as 
its agent in this matter, but, on the contrary, it appears that they 
paid the expenses which he incurred in the examination of the 
wreck. Under this state of the proofs, it was error for the circuit 
to hold, as a matter of law, that the boat had not been abandoned 
by the plaintiffs, and that the defendant had not accepted of the 
abandonment. The order should be affirmed and judgment abso- 
lute rendered against the appellant, with costs. 
All concur, except Landon, J., not sitting. 


SUPREME COURT OF MICHIGAN. 


HARTFORD STEAM-BOILER INSPECTION & INS. CO. 
v8. 
CARTIER.* 


Insured canceled a policy in the H. Company according to its terms, and 
substituted one in another company at a lower rate. The agent of the 
H. Company induced him to cancel the latter and accept another in the 
H. Company at still lower rates But unknown to the insured the last 
policy, unlike the first, provided that, if canceled to take out insurance 
in another company, the premium should be forfeited. On being told 
that the other company would grant a yet lower rate, the agent merely 
said that they would not be able to do so. 


Held, In an action by the H. Company to recover the premium on the cancel- 
lation by the insured of the last policy, that there had been concealment 
by the agent, and the provision against cancellation was invalid. 


* Decision rendered, Dec. 21, 1891. 
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G. H. Biopeerr, for Appellant. 

M. B. Danauer, for Appellee. 

McGrartu, J. 

Suit is brought to recover the premium upon a policy of insur- 
ance, issued and delivered to defendant. The policy was for three 
years, was dated February 14, 1890, was sent by mail te defendant, 
and received by him February 18. The policy contained the 
following :— 

This policy may also be canceled, at the request of the assured, in case of the 
sale, lease, transfer, or destruction of the boilers insured, or the buildings 
containing the same, or if the boiler or boilers shall cease to be used for a 
period of more than three months, provided the premium has been paid, in 
which case the company, after deducting the charges for inspection and the 
customary short rates for the time the policy has been in force, will return to 
the assured the remaining portion of the premium. But if this policy is de- 
livered to or presented for cancellation through, by, or in the interest of any 
other boiler insurance company, no premium will be paid. 

The paragraph of the policy that contains the cancellation clause 
is in fine print. The application was solicited by plaintiff's agent, 
was made out in the presence of and delivered to the agent, and is 
as follows:— 

Application for insurance to the Hartford Steam-Boiler Inspection and In- 
surance Company, of Hartford, Conn. Insurance is desired against loss or 
damage by explosion of steam-boilers on the property situated in Ludington, 
Mich., owned by A. E. Cartier, as a saw and shingle mill, and against loss of 
life and injury to persons, to the amount of $20,000, Antoine E. Cartier, 
Ludington, Mich. 

The following appears on the back of the application: ‘“N.B. To 
Agents: Indicate form of policy desired by its designating letter 
in the space provided below. Policy form: Special.” On the 4th 
day of March, 1890, defendant wrote to plaintiff, requesting it to 
cancel the policy, and plaintiff refused to comply. No reason was 
assigned for the request. The policy was sent to the company, but 
the company refused to treat it as surrendered. It appeared that 
this policy had been substituted for a policy which defendant held 
in another company, which is designated as the “American.” Plaint- 
iff’s agent, one Brace, took the American policy, and allowed de- 
fendant $66.66 as its surrender value, and defendant agreed to pay 
the balance of the premium on the new policy of $133.33 on May 
1st following. 

Defendant’s version of the transaction is as follows: “Question. 
Could you state how many policies you have taken out in this com- 
pany? Answer. Three. Q. Now you may state what became of 
those policies. A.. The first policy that I took out with Mr. Brace 
here, the Hartford Insurance Company, he induced me to surren- 
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der the policy I had with the American company, which I did, be- 
cause he gave me a better rate than what I was getting with the 
American. Well, it wasn’t but a little while after the Hartford got 
this policy from me, the agent of the American came around, and 
offered me a better rate than I had got from them. So I canceled 
with the Hartford, and got the American. Q. How did you can- 
cel: by letter, or in what way? A. The American Company—Mr. 
Brace took the policy, and he wrote something on the face of it, 
stating that this policy was canceled, and the Hartford will take 
any risk—something to that effect—and then give me credit. It 
was credited to pay on this policy, and it was changed back and 
forth two or three different times. Q. Was that the course of busi- 
ness in each case? A. Yes, sir; it was with me. And this: last 
policy that Mr. Brace got there he got me to take out. He says: 
‘I will insure you for the same amount you carry on the five boilers, 
and will give you the same rate on eight boilers.’ I says: ‘If you 
get this policy out for me the American agent will come back and 
give me a better rate to cancel.’ He says: ‘They will not bother 
you, because we have got the best price; and they will never see 
you again.” I says: ‘If that is the case, I will take out a policy.’ I 
took out a policy, and let him have the other policy, and it wasn’t 
but a little while when the American agent came, and I insured 
with them, and wrote the company to cancel this policy, and they 
refused to do it on some ground they had in this policy, that I 
didn’t know anything about, which they never had before. Q. Had 
you read this policy? A. No, I never had. I merely read the face 
of it. Never read the by-laws. Q. Was there anything else said 
in regard to the policy—any particular thing called to your atten- 
tion in regard to the policy? A. At that time? Q. Yes, sir. A. 
Well, there was nothing more said then. There was previous to 
that—that he would give me as good a policy, and, in fact, a better 
one, than I had before. Q. He said he would give you as good and 
in fact better than what you had before? A. Yes, sir; even what 
I had with the Hartford previous to that. Q. Better than the poli- 
cies you had had with the Hartford? A. Yes,sir. Q. Did heshow 
you his form of policy with the fine print? A. No, sir; he didn’t. 
I don’t believe he had a form of the policy there. He had some 
form that was to paste on the face of the policy. I don’t remember 
seeing the policy—that is, the form of it. Q. Did you ask Mr. 
Brace for the form of policy with the fine print in? A. I did not. 
I supposed the policy was the same as the old oneal! the time. Q. 
Mr. Brace showed you this form of policy, this special form? A. 
He showed me that form. Q. He said this was even better than 
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the old ones you had had before? A. He said the policy itself 
would be better than what the policy I had from the company be- 
fore was. Q. This was what he had and was showing you at that 
time? A. That is certainly what he did. Q. This policy was in 
your safe, that was received from the Hartford Company, was it 
not? A. Yes, sir; I received it. I don’t know whether I can place 
the date. I know I received it after Mr. Brace was there. Q. 
Along about the 18th, wasn’t it, Warren said? A. I couldn’t say 
about the time; somewheres about the fore part of the month. Q. 
You had access to that safe? A. Yes, sir. Q. Could you get at it 
whenever you liked? A. Yes, sir. Q. You had some talk with the 
agent of the American Company about insuring your property 
when he was there in March? A. Yes, sir. Q. And determined to 
take a risk with the American? A. I had not come to any conclu- 
sion to take any risk with him, but he gave me a better figure, and 
I told him I would cancel the Hartford policy, and when he came 
back I would probably take out a policy with him. Q. That was 
your reason for ever canceling the policy? A. Yes, sir; that was 
my intention—in dollars and cents. There was nothing said about 
the cancellation clause any more than I said to Mr. Brace: ‘If you 
take up this policy to-day, the American agent will be here by and 
by and take up yours.’ He says: ‘We have got down now where 
they can’t get down any more.’ This is the reason he gave me for 
it. The Court: What did he say about making the policy bet- 
ter? A. He said it was better. He didn’t say there was a clause 
there to prevent me from canceling it. If he had, I wouldn’t have 
changed my policy. The Court: Didn’t say anything about that 
canceling elause? A. No, sir. The Court: When did you first dis- 
cover there was a difference? A. I never discovered it until this 
suit was brought on. I wrote to the company to cancel my policy. 
At first they said they would cancel it. I wrote to them again, and 
they said they would cancel my policy by paying $133. I wrote 
back to them, and said I wouldn’t pay them anything, because I 
had overpaid them for what time they had had my risk. Finally 
they offered to cancel it if I paid them $50. The Court: How many 
policies had you had with this company before this? A. I think 
this was the third policy. The Court: Did you cancel those poli- 
cies? A. Yes, sir; that is, through the agent of the American 
Company. They canceled them, wrote something about canceling 
the policy on the face of the policy, and I signed my name to it, 
and the agent took it and sent it to the company—to the Hartford 
—and they canceled the policy, and gave me credit on the policy 
they had given me as a premium—that is, paid in advance; and the 
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Hartford has done the same thing three times. Q. You say you 
never read the fine print over in this policy? A. No, sir. Q. Did 
you ever read the fine print in any of your policies? A. Well, I 
have in some insurance companies, where we insure on property, 
not on steam-boilers.” 

The agent Brace is called for plaintiff, and admits the former 
dealings; .that the other policies were cancelable; that he did not 
inform defendant of this change in the policy; and when defendant 
said to him, ‘‘ Suppose the other company come along and want to 
cancel it,” I says, “I don’t think they will. This is as low as it can 
be written, and save themselves.” This was a suppression of the 
truth. This agent had with him, and exhibited to defendant, a 
special type-written clause which the old policy did not contain, 
and which was to be pasted as a rider upon the new policy. This 
clause contained no reference to the cancellation clause. The 
clause which is relied upon by the company was in fine print, and 
was new matter. When defendant suggested the probability that 
the agent of the American would offer a better rate to cancel, the 
agent did vot say to him that the new policy could not be sur- 
rendered and its surrender value recovered, but misled him, by 
giving as a reason that the rates were so low that they could not 
be cut. 

Conditions and restrictions in insurance policies, to be binding 
upon the insured, must be inserted without fraud, misrepresenta- 
tion, or concealment. In order to charge the insured with the 
duty of an examination of his policy with reference to new matter 
introduced into it, he must be left free to discharge that duty un- 
affected by the company’s representations, and not to be led to 
neglect it by the conduct of the company itself. The company _ 
cannot be allowed to evade his questions, mislead him, suppress 
the truth, and lull him to sleep regarding new restrictions which 
they have injected into the policy, and thereafter charge him with 
constructive knowledge of those restrictions. The company ob- 
tained this very policy by inducing defendant to cancel a policy in 
the American; and presumably to prevent the American from doing 
just what plaintiff was then doing, it introduces into the new policy 
a clause taking away a privilege which defendant had exercised 
under the old policies. Not only was defendant’s attention not 
called to this change, but, when asked with reference to an exercise 
of the right of cancellation, plaintiff's agent neglects a plain duty, 
conceals the fact of change, and misleads and deceives the defend- 
ant. The question here is not as to the effect of a naked accept- 
ance of a policy without examination, but as to whether, in the 
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absence of actual notice, a party can be bound by a new restriction 
in a policy concerning the existence of which he has been lulled to 
sleep, and actually misled and deceived. In Gristock vs. Insurance 
Co., Justice Grant, speaking for this court, said: “ Plaintiff had a 
right to rely upon the assumption that his policy would be in ac- 
cordance with the terms of his oral application. If the defend- 
ant desired to make it anything different he should, in order to 
make it binding upon plaintiff, have called his attention to those 
clauses which differed from the oral application.” . The same 
principle is applicable to the present case. There was no occa- 
sion for a stipulation in the written application that the new policy 
should contain this privilege. The application contained no ref- 
erence to the subject. The form of the policy was determined by 
the agent by indorsemeut upon the back of the application. The 
agent’s knowledge was the company’s knowledge. The agent 
knew from the conversation had that defendant expected to get a 
policy similar in this respect to the policies which the company 
had already issued to him. Not only this, but the agent actually 
misled defendant when the subject of cancellation was referred to. 
The policy in this case contained no restrictions upon the authority 
or powers of the agent. The defendant set up fraud, misrepre- 
sentation, and concealment, and the testimony objected to was ad- 
missible under that plea. The court very properly left the questions 
raised by this plea to the jury. The jury found for the defend- 
ant, and the judgment is affirmed. Champlin, C. J., did not sit. 
The other justices concurred. 


SUPREME COURT OF KANSAS. 


GERMAN INS. CO., or FREEPORT 
v8. 
YORK.* 


Where it was stipulated in a policy of fire insurance “that, if the property 
insured shall hereafter become mortgaged or incumbered, without the 
consent of the company indorsed thereon, it shall be null and void,” and 
the insured sold and conveyed the property for the sum of $6,000, $5,000 
of which was paid in cash, and the purchaser gave to his grantee a mort- 
gage for $1,000 upon the premises to secure the balance of the purchase 
price, and tha vendor and vendee went to the local agent of the insurance 
company and notified him of the terms of the same, and filled out an as- 
signment of the policy to the purchaser, which was transmitted to the 
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home office, and consent was given to the sale, but the company had no 
notice other than the knowledge of the local agent of the giving of the 
mortgage until after the property was destroyed, held, that the assent 
given by the company to the sale and transfer, and the notice to the local 
agent of the giving of the mortgage, was an assent to the terms of the 
sale and the incumbrance of the property for the purchase price, and that 
the giving of the mortgage did not avoid the policy. 

The execution of a deed of the homestead, which is signed by the husband 


alone, and therefore void, will not work a forfeiture of any rights under 
a fire insurance policy. 
Where a separate valuation has been placed upon different subjects of insur- 


ance, as $800 on a dwelling-house, and $200 on household furniture, the 
contract is severable, and not indivisible. 


Suearor & Borsrorp and G. W. Baryert, for Plaintiff in Error. 
Kennett, Peck & Matson, for Defendant in Error. 
GREEN, C. 

This was an action brought by C. W. York in the District Court 
of Cloud County upon a policy of insurance against fire issued by 
the German Insurance Company for $1,000; $800 being upon a 
dwelling-house and $200 upon the contents. The policy was made 
to Clinton L. Mosher, dated the 31st day of May, 1886, and assigned 
to the defendant in error on the 7th day of May, 1887, he having 
purchased the premises upon which the house was situated on that 
date. A mortgage was executed by York and wife to Mosher to 
secure $1,000 of the purchase price. It appears from the pleadings 
and findings of fact that the assignment of the policy was assented 
to by the insurance company on the Ist day of June, 1887, and the 
proper indorsement was made on the policy. The insurance com- 
pany claimed that it had no notice of the mortgage at the time of 
this indorsement. The court found, however, that the local agent 
of the insurance company had notice of the terms and conditions 
of the sale. The policy contained a condition that, if the property 
should thereafter be mortgaged or incumbered without the consent 
of the company being indorsed thereon, the policy should become 
null and void. The policy contained the further provision that no 
agent or employe of the company, or other person, should have 
power or authority to alter or change the terms of the policy, or 
make any indorsement thereon. On the 24th day of September, 
1887, C. W. York executed a deed to Kohler, Marvin, and Saddler 
for the premises covered by the policy, but his wife did not sign 
the deed with him, although it was their homestead at the time. 
On the 8th day of December of the same year the plaintiff below 
made a chattel mortgage to the same parties upon all of the per- 
sonal property described in the insurance policy, to secure the pay- 
ment of $1,500. The property was destroyed by fire on the 9th 
day of March, 1888. Proof of loss was sent to the company on the 





510 Supreme Court of Kansas. [ June, 


Ist day of May, 1888, and on the 14th day of May the adjusting 
agent of the company acknowledged the receipt of the proof of 
loss, but demanded more specific and fuller details of the loss. On 
the 19th of the same month, in answer to a letter from the attor- 
neys of the plaintiff, who desired to know if the company proposed 
to pay the loss, the adjusting agent wrote that the question was 
premature, for the reason that the insured had not as yet made 
proof in accordance with the policy. The plaintiff afterwards pre- 
pared another proof of loss, which was transmitted to the company; 
and on the 2d day of June the adjusting agent wrote the plaintiff 
that the proof was not such as had been requested, and demanded 
a strict compliance with all of the conditions of the policy. The 
case was tried to the court, and special findings of fact made, and 
judgment was rendered against the company for the amount of the 
policy and interest. A motion fer a new trial was made and 
overruled. The company brings the case here for the review of 
assigned errors. 

The first contention of plaintiff in error is that the policy of in- 
surance is void by reason of the mortgage executed by York to 
Mosher, without the consent of the company. This mortgage was 
given as part of the purchase price of the premises upon which the 
insured property was situated. The company assented to the sale 
and transfer of the policy to York. We fail to see how the risk 
was in any way increased. York paid $5,000 in cash for the farm, 
and gave a mortgage for $1,000 for the balance of the purchase 
price to Mosher. It was all one transaction. The company had 
notice of the sale, and this, we think, included all that took place 
concerning the transfer of the title from Mosher to York. In the 
case of Insurance Co. vs. Ashton (31 Ohio St., 477), it was held that 
the consent given by the company to a sale and transfer of title 
was an assent to the terms upon which the same were made, and 
hence that the execution of the mortgage did not avoid the policy. 
In addition to this the court found that the local agent was in- 
formed by York of the terms of the purchase of the insured prop- 
erty, and that York had given Mosher a mortgage for $1,000 on the 
land. We think the consent to the transfer of the policy, coupled 
with the fact that the local agent was advised of the sale and the 
execution of the mortgage, were sufficient to operate as an assent’ 
upon the part of the company to the giving of the mortgage. 

It-is next claimed that the deed given by York to Kohler, Marvin, 
and Saddler violated the policy. A sufficient answer to this con- 
tention is that the deed purported to convey the homestead, and 
it was signed by the husband alone, and was therefore void. When 
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we say an instrument is void we mean that it has no force and 
effect. A void deed could not, therefore, affect the policy of insur- 
ance. No title passed by the void instrument, so the land still 
remained the property of York. 

The further claim is made that a policy of insurance must be 
considered as an entirety, and that the mortgaging of any part of 
the property, either personal or real, avoids the entire policy. The 
trial court found that York executed a chattel mortgage to Kobler, 
Marvin, and Saddler on all of the personal property described in 
the insurance policy after the assignment of the policy to him. If 
plaintiff in error be correct in its contention, this would avoid the 
policy, because there is nothing to show that the company con- 
sented to the giving of this mortgage. While the policy sued upon 
in this case shows that the premium was a gross sum, the insured 
estate consisted of real and personal property, and there was a 
given amount of insurance upon each kind of property. Now, if 
there had been a total loss of one kind of property and the other 
had been saved, it is clear that the company would only be called 
upon to make good the loss of the property destroyed, and the lia- 
bility of the company would be limited to that alone. To this extent 
we think it fair to say that the contract is divisible. Two kinds of 
property constituted the subject-matter of the contract, and the in- 
surance company placed a fixed valuation upon each, for which it 
agreed to become responsible in case of loss. In a well-considered 
case, decided by the Court of Appeals of New York, Mr. Justice 
Folger said: “It is plain from the fact of a separate valuation 
having been put by the parties upon the different subjects of the 
insurance that they looked upon them as distinct matters of con- 
tract. The effect of the separate valuation was to make them so. 
No matter how much value there might have been in any one of 
those subjects, even to the whole amount of the policy, had it been 
totally destroyed the defendants could not have been made liable 
to an amount greater than that named in the policy as the valua- 
tion of it. Thus it was, at the inception of the contract, distin- 
guished from the other subjects of insurance, and the contract so 
made as to be capable of application to it alone. So, too, if but one 
of the subjects of insurance had been burned, the defendants 
(ceteris paribus) could not have avoided liability to pay for that up 
to the value put upon it; and, if not wholly destroyed, but so far 
damaged as to reach in deterioration the value put upon it in the 
policy, the defendants would have to pay that damage; and that 
subject would no longer form a part of the general matter insured, 
and hence not a part of the continuing contract. Thus there 
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would of necessity be a severance of the contract worked out by 
the operation of its own terms’? Again, the principle in the case of 
a contract about several things, but with a single consideration in 
gross, is this: that we are not able to say that the party would 
have agreed for one, or for more than one, yet less than all, without 
he could at the same time acquire a right to have them all. But 
our daily experience and observation shows that an insurance com- 
pany is as ready to insure buildings without insuring the contents, 
and the contents without insuring the buildings, as to insure them 
together; so that that principle does not press so hard in consider- 
ing such a contract as that before us. Besides, it is a rule that an 
agreement embracing several particulars, though made at one 
time, and about one affair, may yet have the nature and operation 
of several different contracts; as, when they admit of being sepa- 
rately executed and closed, as we have instanced just above, when 
the contract may be taken distributively, each subject being con- 
sidered as forming the matter of a separate agreement after it is so 
closed: Per Washington, J., Perkins vs. Hart, 11 Wheat., 237-251; 
Rodemer vs. Hazlehurst, 9 Gill., 294. In our judgment, this rule 
applies fitly to the contract in hand. It admits of being separately 
executed and closed as to each of the separate subjects of insur- 
ance. When one species of the property insured is burned, the 
contract to insure as to that may be performed as to that alone. 
The insured has paid the premium. A fire doing damage to that 
subject, that damage may be paid for by the insurer, and that sub- 
ject be thus put out of the contract, while it remains in fieri as to 
all the other subjects named in it. When there are several subjects 
of insurance [there are fourteen here], separately valued, on which 
a gross sum is insured, not exceeding the aggregate of that valua- 
tion, for the insurance of which a premium in gross is paid, it is 
easy to see what is the rate of premium on the whole valuation, and 
what is the amount of premium on each subject insured. This 
being so, it seems fanciful to say that, if the facts thus easily 
reached were stated in detail in the contract, it would be severable, 
while not being specifically spread out itis entire.” See, also, as sus- 
taining the doctrine that an insurance contract is divisible, and that 
a breach of the condition only affects the class of property which is 
the immediate subject of the act of incumbrance: Schuster vs. In- 
surance Co., 102 N. Y., 261; Clark vs. Insurance Co., 6 Cush., 342; 
Insurance Co. vs. Spankneble, 52 Ill., 53; Knight vs. Insurance Co., 
26 Ohio St., 664; Koontz vs. Insurance Co., 42 Mo., 126; Loehner 
vs. Insurance Co., 17 Mo., 248; Insurance Co. vs. Schreck, 27 Neb., 
527; Insurance Co. vs. Grimes (Neb.) We are aware of the fact 
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that a number of states have held that a contract of insurance is 
not divisible; but we think, where,a separate valuation is fixed upon 
the different kinds of property insured, the better rule is to hold 
that the contract is severable, and not entire and indivisible. It 
follows from this view of the law in this case that the policy of in- 
surance upon the dwelling-house for $800 should be held good. 
As to the personal property covered by the policy, we think the 
giving of the chattel mortgage avoided the policy upon the house- 
hold furniture. We deem it unnecessary to notice the other as- 
signments of error, as they do not affect the substantial rights of 
the plaintiff in error. It is recommended that the judgment of the 
district court be modified by striking out the $200 and interest 
computed thereon for the amount of the policy upon the personal 
property, and that the costs of this court be divided equally between 
the parties. 
Pir Curtam. It is so ordered; all the justices concurring. 


SUPREME COURT OF KANSAS. 


BREW ET AL. 
vs. 


CLEMENT ET AL.* 


Where W. C. procures a benefit certificate upon his life in an insurance com- 
pany, in which J. C., the wife of W. C., is named as beneficiary, and J. 
C. dies before W. C. does, but during her lifetime makes a will, devising 
all her property to W. C. for and during his life, and, after his death, to 
her daughter F. A. C., and during his lifetime W. C., who survives his 
wife but 1 few months, also makes a will, giving the proceeds of said 
benefit certificate to F. A. C., and said wills have been properly probated, 
the proceeds of said certificate, when paid by the insurance company, 
pass to and become the property of F. A. C. 


C. W. Jounson and S. F. Newton, for Plaintiffs in Error. 
James Fattoon, for Defendants in Error. 
Srrane, C. 

On the 23d day of December, 1878, William Clethent became a 
member of the National Temperance Relief Union, a mutual in- 
surance company, organized under the laws of Missouri. In his 
certificate of membership therein his wife, Joanna Clement, was 
named as beneficiary. On the 29th day of September, 1884, 


* Decision rendered, April 9, 1892. Syllabus by Strang, C. 
VOL. XXI.—33. 





514 Supreme Court of Kansas. [ June, 


Joanna Clement made a will, by which she gave the use of all her 
property to her husband, William Clement, during his lifetime, 
after which her daughter, Frances August Clement, was to have the 
use of the same during her life, when it was to be dividod between 
the other children of said Joanna Clement according to further 
provisions of her said will. On the date of said will, William 
Clement consented in writing to the provisions thereof; and on 
April 24, 1885, the said William Clement also made a will, in which 
he provided that, if he should survive his wife, the proceeds of said 
benefit certificate should go to his daughter, Frances August 
Clement. Joanna Clement died December 9, 1885, and William 
Clement died May 18, 1886. August 28, 1886, Frances A. Clement 
was adjudged to be a feeble-minded person, and not competent to 
transact business, and John Schilling was appointed and qualified 
as her guardian. August 30, 1886, after proper notice to ali the 
heirs, the said wills of Joanna and William Clement were duly pro- 
bated, and, the executors named therein having refused to serve, 
and all the persons next of kin to said testators having renounced 
their right of administration, John Schilling was appointed admin- 
istrator with the wills annexed. March 26, 1889, suit was begun in 
the name of John Schilling, guardian of Frances August Clement, 
and the otber heirs of William and Joanna Clement, against the 
National Temperance Union on the said benefit certificate, to re- 
cover the amount thereof, which suit was afterwards compromised, 
and the company paid the sum named in the certificate to the 
attorneys for the plaintiffs therein, who turned the amount, less 
their fees, over to John Schilling. The plaintiffs brought this suit 
to recover their moieties of the proceeds of said benefit certificate, 
as joint heirs with said Frances August Clement. ‘The question in 
this case is, who is entitled to. the proceeds of the benefit certificate 
issued by the National Temperance Union on the life of William 
Clement? Is Frances August Clement, or her guardian, John 
Schilling, for her, entitled to the whole of the proceeds of said cer- 
tificate, or are the other heirs of William and Joanna Clement, 
named as plaintiffs in this case, entitled’ to equal shares therein 
with said Frances August Clement? The solution of this question 
depends upon the effect to be given to the wills of Joanna and 
William Clement. The benefit certificate named Joanna Clement 
as beneficiary therein; that is, by the terms of said certificate, the 
amount of insurance therein covenanted to be paid upon the death 
of William Clement was to be paid to his wife, Joanna Clement, 
But Joanna Clement did not survive her husband, and the insur- 
ance upon his life could not, therefore, be paid to her. During the 
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lifetime of said Joanna Clement she made a will, and devised the 
use of all her property to her husband during his lifetime, and to 
her daughter, Frances Clement, after him, during her life- 
time, with a provision for final distribution of what remained upon 
her decease among her other children. William Clement survived 
his wife but a few months. Before his decease, however, he made 
a will, by which he gave to his daughter, Frances August Clement, 
the proceeds of the benefit certificate upon his life. There is no 
question of the enforcement of a contract between the insurance 
company and any one here. The insurance company is not a party 
to this suit. There is no question in the case as to the right of the 
assured, or the beneficiary named in the certificate, to change the 
beneficiary named in the certificate, or control the disposition of 
the proceeds of said certificate, as against the insurance company, 
or in contravention of any of its rights under the certificate or its. 
by-laws. The insurance upon the life of William Clement, guarantied 
by the company under its certificate, was paid by the company, and 
thereafter became a part of the estate of either Joanna Clement or 
William Clement. The certificates was payable to Joanna Clement, 
not to her and her heirs. If she had survived her husband, the 
proceeds thereof would have been her property, to be disposed of 
by her as she should wish. Though she did not survive her hus- 
band, she did during her lifetime, by will, point out and direct the 
disposition to be made of her property after her decease. Said 
will, we think, is broad erough to cover and include any interest 
she may have had in said benefit certificate at the time of her 
death; and by the terms thereof all her property went to her hus- 
band, William Clement, during his lifetime, and afterwards to 
Frances August Clement. If, however, as probably was the case, 
upon the decease of his wife before him, the proceeds of the policy 
on his life became, at his death, a part of his estate, then William 
Clement had a right during his lifetime to direct, by will, the dis- 
position thereof after his decease; and as, by his will, he also gave 
the proceeds of said policy to his daughter, Frances August Clement, 
and as the wills of both Joanna Clement and William Clement were 
properly probated, and no appeal therefrom was ever taken, we 
think her title thereto is complete. We recommend that the judg- 
ment of the district court be aftirmed. 
Per Curtam. It is so ordered; all the justices concurring. 





Supreme Court of Kansas. 


SUPREME COURT OF KANSAS, 


CAPITOL INS. CO. 
v8. 


WALLACE.* 


Where a stipulation is contained in an insurance policy that, ‘‘in case differ- 
ences shall arise as to the amount of any loss or damage, * * * the 
matter shall, at the written request of either party, be submitted to two 
impartial appraisers,” etc., and it does not appear that any differences of 
opinion ever arose with regard to the amount of the loss or damage, and 
neither party ever presented to the other party any written request or 
any request asking or suggesting that appraisers or arbitrators or refer- 
ees should be selected or appointed, held, that it was not necessary in 
such a case, under such a stipulation, that there should be any appraise- 
ment or arbitration or reference before the assured would have the right 
to commence an action against the insurance company for the recovery 
of his loss. 

The insurance policy also contained a stipulation that ‘‘ persons sustaining 
loss or damage by tire shall forthwith give notice iu writing of said loss 
to this company.” The formal notice was not given until twelve days 
had elapsed atter the fire had occurred. Held, under the facts of this 
case, that the assured did not forfeit his rights under the policy because 
of the delay in giving the notice. 

A retention by an insurance company of proofs of loss for forty-eight days, 
without objection, warrants a finding that all objections were waived. 


D. R. Hire, for Plaintiff in Error. 
S. H. Atten, for Defendant in Error. 
VALENTINE, J. 

It appears that on June 18, 1888, the Capitol Insurance Com- 
pany issued a fire insurance policy to W. E. Wallace, insuring his 
building occupied by him as a place of business, and also insuring 
his stock of furniture, and his tools, implements, etc., therein con- 
tained, in the amount in the aggregate of $1,000. On November 
2, 1888, a fire occurred, without the slightest possible fault on his 
part, which destroyed all the insured property and very much 
more. Wallace then gave notice to the agent of the insurance 
company, and substantially complied with all the terms and condi- 
tions ofthe policy, and demanded payment; but the insurance 
company refused, and Wallace, on February 19, 1889, commenced 
this action in the District Court of Linn County against the insur- 
ance company to recover $1,000, with interest, which the company 
had agreed in the policy to pay in ease of loss by fire. The case 
was tried before the court and a jury, and the jury found gener- 


” ® Decision rendered, April 9, 1892. Syllabus by the Court. 
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ally in favor of the plaintiff, and against the defendant, and as- 
sessed the damages at $1,025.28, principal and interest, and for this 
amount the court below rendered judgment; and the defendant, as 
plaintiff in error, has brought the case to this court for review, 
Some of the questions involved in this case are also presented in 
the cases of Capitol Ins. Co. vs. Bank of Pleasanton, and Capitol Ins. 
Co. vs. Bank of Blue Mound, which questions will be discussed and 
commented on only in the other two cases, which cases will be de- 
cided at the same time that this case is decided. Nothing will be 
said in this case concerning the questions which are common to 
both this case and either of the other two cases, but only such 
questions will be considered in this case as are not involved in 
either of the other two cases. 

The first question which we shall consider arises upon a stipuia- 
tion in the policy which reads as follows:— 

In case differences shall arise as to the amount of any lossor damage, whether 
before or after proof thereof has been received in regular form, and prior to 
a tender by this company to the assured of the amounts as set forth in said 
proof of loss, or after the property has been replaced or repaired, the matter 
shall, at the written request of either party, be submitted to two impartial 
appraisers, one to be selected by each party, and the two so chosen shall first 
select an umpire to act with them in case oftheir disagreement, and, if said 
appraisers fail to agree, they shall refer the difference to such umpire, and 
the awards of any two, in writing, shall be binding on the parties as to the 
amount of any such loss or damage, and the acceptance of the property re- 
placed or repaired, but shall not decide the liability of this company under 
this policy. 

This provision really has no application to this case, for the fol- 
lowing reasons: It does not appear that any differences of opinicn 
ever arose with regard to the amount of the loss or damage. The 
property was totally destroyed, and it was worth very much more 
than the amount of the insurance. Besides, no “ written request 
of either party ” nor any request, asking or suggesting that “ ap- 
praisers ” or arbitrators or referees should be selected or appointed, 
was ever presented by either party to the other; and hence it was 
not necessary, under the facts of this case and under that clause of 
the policy, that there should be any appraisement or arbitration or 
reference before the commencement of an action by the assured 
against the insurance company to recover for his loss under the pol- 
icy: Insurance Co. vs. Wilson, 45 Kan., 250; Nurney vs. Insur- 
ance Co., 638 Mich., 633. 

It is next claimed that the assured did not give notice within 
sufficient time concerning his loss. There is a provision in the in- 
surance policy which reads as follows:— 
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Persons sustaining loss or damage by fire shall forthwith give notice in 
writing of said loss to this company, accompanied with a copy of the written 
portion of all the policies thereon. 

It will be seen from this provision that the notice should be 
given “forthwith,” and it is claimed that the notice was not given 
until twelve days had elapsed after the fire occurred. The notice, 
however, was given “forthwith ” to the local agent of the insurance 
company who procured the insurance, but was probably not given 
formally and to any general agent of the insurance company un- 
til about twelve days had elapsed after the fire occurred. 
The fire occurred on November 2, 1888. The notice was 
dated November 13, 1888, and was probably not received by the 
company until November 14, 1888; but, taking this last-mentioned 
notice as the only proper or formal notice that was given, still we 
think the assured did not forfeit his rights under the policy be- 
cause of the delay in giving the notice. No harm was done; and, 
besides, it is pretty clear that the insurance company did not at any 
time intend to pay the insurance money if it could possibly avoid it. 

It is further claimed that the assured forfeited his right to the 
insurance money because he did not, after the fire occurred, fully 
comply with ail the terms and conditions of the insurance policy 
with regard to proofs of loss, ete. We think, however, he did sub- 
stantially comply with all such terms and conditions. He attempted 
to do so, at least, and attempted to do soin good faith. The proofs 
of loss were made out before the insurance company’s local agent, 
who was also a notary public, on November 29, 1888, and the in- 
surance company in all probability received them on November 30, 
1888. Then followed some correspondence between the assured 
and the insurance company, the company requiring that further 
and additional things should be done, and the assured attempted 
in good faith to comply with its demands, and he did, in fact, sub- 
stantially comply. The last communication from the assured to the 
insurance company in his attempt to comply with all that the com- 
pany required was by a letter dated December 19, 1888, and re- 
ceived by the company probably not later than December 20, 1888; 
yet the company never answered this letter, nor made any objec- 
tions thereto, nor any objection whatever after that time, until Feb- 
ruary 6, 1889, when, after the assured had again written to the 
company (the letter being dated February 1, 1889.) demanding 
payment of the insurance money, the company answered (its let- 
ter being dated February 6, 1889,) substantially denying all liabil- 
ity, and for reasons never before urged. By the delay in making 
objections to the proofs of loss, etc., we think the company waived 
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all possible objections thereto. It has been decided in New York 
that a retention by an insurer of proofs of loss for thirty-eight days: 
without objection, would warrant a finding that all objections had 
been waived: Keeney vs. Insurance Co., 71 N. Y., 396. We think 
this is good law, and that it applies tu the present case. In the 
present case, however the insurance company waited forty-eight 
days after receiving the proofs of loss, etc., before making any 
objection. 

There is really no substantial reason why the insurance company 
should not pay the amount of the policy in the present case, and 
we think no substantial error was committed by the court below; 
and therefore the judgment of the court below will be affirmed. 

All the justices concurring. 


SUPREME COURT OF KANSAS. 


ee ee 


CAPITOL INS. CO. 
v8. 


BANK OF PLEASANTON.* 


Where a plaintiff brings an action upon a fire insurance policy to recover for 
the loss of a building destroyed by fire, and alleged in his petition that 
‘‘he made out and delivered to the insurance company proofs of loss in 
tegular form, as required by the policy, and that he had done and per- 
formed all of the conditions of the policy,” and further alleged that the 
insurance company ‘‘denied all liability under the policy,” it is compe- 
tent for him, in support of his petition, to introduce upon the trial of his 
action a letter from the insurance company, written by an officer thereof 
having authority so to do, informing him ‘ that the company had received 
his proof of loss, but denied all liability upon the policy, and held his 
proofs of loss subject to his order,” as showing that the company had re- 
ceived from him proofs of loss, and made no ubjection to the form thereof, 
but offered to return the same to him because the company denied all 
liability. 


D. R. Hire, for Plaintiff in Error. 
S. H. Auten, for Defendant in Error. 
Horton, C. J. 

This was an action in the court below brought by the Bank of 
Pleasanton to recover $400, and interest, upon a fire insurance 
policy issued by the Capitol Insurance Company. The policy was 
issued on the 14th day of June, 1888, on a one-story frame build- 
ing situate in Blue Mound, Linn County, in this state. A premium 
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of $16 was paid in cash to the insurance company at the time the 
policy was obtained. The building was destroyed by fire on the 
2d of November, 1888. The case was tried to the court without a 
jury by consent of the parties. Judgment was rendered in favor of 
the bank and against the insurance company for $414, and costs, 
The insurance company complains of the judgment and rulings of 
the trial court. As the by-laws of the insurance company attached 
to the policy were not signed by the president and secretary of the 
company or the insured, as prescribed by the statute under which 
the pclicy was issued, we cannot consider them as a part of 
the policy, and therefore one question only remains for our con- 
sideration: Capitol Ins. Co. vs. Bank of Blue Mound (just 
decided), 48 Kan. 

It is alleged that the bank, over the objection of the insurance 
compauy, introduced evidence upon the trial tending to show a 
waiver by the company of the proofs of loss required by the policy. 
In its petition the bank alleged that “it made out and delivered to 
the insurance company proofs of loss in regular form, and that it 
had done and performed all of the requirements and conditions of 
the policy.” It is also alleged in the petition that the insurance 
company “denied all liability under the policy.” The policy re- 
quired that the insured, after sustaining any loss or damage by fire, 
“should give notice in writing forthwith of its loss to the company, 
accompanied with a copy of the written portion of the policy.” 
The insurance company, in its answer, denied all of the allegations 
contained in the petition, but admitted the execution of the policy 
sued on, and then alleged a breach of the conditions thereof under 
the policy of the company, on account of misstatements, or false 
representations, in the application of the bank, concerning the own- 
ership or title of the property insured and an alleged incumbrance 
thereon. Asa rule, a waiver of proofs of loss cannot be proved 
unless it is within the issues made by the pleadings: Insurance 
Co. vs. Johnson (Kan.); Insurance Co. vs. Thorp (Kan.). On 
December 8, 1888, about thirty-five days after the building had 
been destroyed by fire, the insurance company, through one of its 
officers, wrote to the bank as follows:— 

We are advised by our attorneys, after a careful examination, that we are 
not liable to you under our policy, No. 4,207, for any loss or damage to prop- 
erty as stated in your purported proofs of loss. Denying liability as we do, 
we hold said proofs of loss subject to your order. 

It appears from the evidence introduced before the letter was 
admitted, that the bank had shown it had sent proofs of loss after 
the fire to the insurance company, and that it had received from 
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the company this letter in answer. This letter, therefore, was com- 
petent as tending to show that the insurance company had received 
the proofs of loss as alleged, and took no exception to their form, 
but “denied all liability under the policy,” and offered, for that 
reason, to return the proofs. This case, therefore, differs from the 
cases cited, holding that in absence of proper issues proof of waiver 
cannot be made. Again, this case was tried by the court without 
a jury. The evidence of the denial of all liability under the policy 
was the letter or writing from the insurance company. Even if 
there was any variance between the issues presented and the evi- 
dence received, such variance is so slight in this case that the peti- 
tion might be considered as amended to conform to the facts 
proved: Railroad Co. vs. Caldwell, 8 Kan., 244; Mitchell vs. 
Milhoan, 11 Kan., 617. 

The judgment of the district court will be affirmed. 

Valentine, J., Concurring. 

Johnston, J. I concur in the judgment of affirmarce, and I rest 
my concurrence on the second and third propositions of the 
syllabus, upon the grounds stated in the dissenting opinion in 
Insurance Co. vs. Thorp, 48 Kan. 


$< 


SUPREME COURT OF KANSAS. 


CAPITOL INS. CO. ) 


v8. 
BANK OF BLUE aaa 


Paragraph 3437 of the General Statutes of 1889 requires that all policies issued 
by mutual fire insurance companies organized under the laws of this state 
shall have attached thereto printed copies of the by-laws of the company, 
which must be signed by the president and secretary of the company as 
well as the assured. The signatures of the president and secretary at- 
tached to the policy only are not sufficient, notwithstanding the fact that 
the by-laws are printed on the same sheet of paper. Where the by-laws 
are not signed in accordance with the statute, by the president and sec- 
retary of the company and the assured, they do not become a part of the 
policy. 


D. R. Hrre, for Plaintiff in Error. 
James D. Snoppy, for Defendant in Error. 


GREENE, C. 
This was an action upon two insurance policies issued by the 
Capitol Insurance Company, a mutual fire insurance corporation 
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organized under the laws of this state, and assigned to the Bank of 
Blue Mound. The first policy was made to Mills & Allen, for 
$1,000 upon a stock of drugs, and covered a period of one year 
from the 27th day of November, 1887. The application for insur- 
ance stated that the property was not mortgaged. The second 
policy was issued on the 7th day of January, 1888, to W. B. Clark, 
for the sum of $350, and was upon his building in Blué Mound. 
In the application of Clark for insurance it was stated that there 
was an incumbrance on the property for $500. On the 7th dav of 
June, 1888, Mills & Allen mortgaged the property covered by the 
first policy for $500, and on the 23d day of February, 1888, Clark 
placed a mortgage upon his building and the land described in 
his policy for $480.50; and on the 21st day of April, 1888, he gave 
another mortgage for $2,234 upon the same property. On the 2d 
day of November, 1888, the property described in both policies 
was wholly destroyed by fire. At the time of the fire all of the 
mortgages mentioned were existing liens upon the property de- 
scribed in the respective policies. Printed upon the first page of 
the policies issued were the by-laws of the insurance company, one 
of which provided :— 

Each and every policy issued by this company shall be absolutely null and 
void in any and every of the cases following, to wit: * * * Third. When there 
shall be any change in the title, ownership, or possession of any building in- 
sured, or land upon which such building is situated, or premises containing 
any subject insured, or said subject, or any item thereof, shall become incum- 
bered by any lien, judgment, attachment, or otherwise, or when the interest 
of the assured in said subject, or any item thereof, shall be or become other 
or different from that stated in the application for insurance. 

On the face of the policies the following reference is made to the 
by-laws and the applications of the insured: “And it is hereby 
mutually understood and agreed by and between this company 
and the assured, that this policy is made and accepted in reference 
to the by-laws of this company, a copy of which is given on the 
first page of this contract; to the application of the assured, 
a copy of which is given on the second page of this contract; 
and the conditions herein expressed and referred to,—all of which 
are hereby declared to be a part of this contract, and are to be used 
and resorted to in order to determine the rights and obligations of 
the parties kereto, in all cases not otherwise specially provided for 
in writing.” The Bank of Blue Mound brought a separate suit 
upon each one of the policies, and they were consolidated and tried 
together before a jury, and resulted in a verdict and judgment 
against the insurance company for the amount of the respective 
policies. 
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It is claimed by the plaintiff in error that the reference upon the 
face of the insurance policy to the by-laws was in effect a compli- 
ance with the statute, which reads:— 

Every policy shall have attached thereto a printed copy of the nete an4 
application, also a printed copy of the by-laws and regulations of the com- 
pany, which shall be signed by the president and secretary of the company 
and the insured, and shall become a part of the contract between the insurer 
and the insured. 

Paragraph 3437, Gen. St. That when the insured mortgaged 
their property the policies became void under the provisions of the 
by-laws. 

It is contended, on the other hand, by the defendant in error, 
that the policies were issued by a mutual fire insurance company 
organized under chapter 132 of the Laws of 1885; that the com- 
pany issued policies of insurance, and took cash premiums instead 
of notes; that the by-laws were not signed by the president and 
secretary, nor by the insured; that the failure of the company to 
have the by-laws properly signed was a waiver of the right to have 
them considered as a part of the contract. Hence it claimed that 
the two policies were issued without any stipulations as to liens or 
incumbrances. 

The manifest purpose and object of the legislature in requiring 
every policy issued by a mutual fire insurance company, organized 
under the laws of this state, to have a copy of the by-laws and regu- 
lations, signed by the president and secretary as well as the 
assured, attached to it, was to have the attention of the insured 
called to all of the terms and conditions of the contract. It has 
been the practice among insurance companies to issue policies 
coupled with so many conditions and stipulations that unless a 
policy-holder makes it a business to read and scrutinize his policy 
carefully he will very often find himself without protection against 
fire, for which he has paid his premium. It was doubtless the 
object of the legislature to remedy this existing evil, as it would 
naturally be presumed that a person would not ordinarily attach 
his signature to an instrument without first having read it. We 
think it would be far better if the legislature would go a step 
further, and adopt a form of policy which would make it obligatory 
upon all insurance companies doing business in the state to state 
all of the conditions of the policy in the body of the contract, and 
probibit the making of exhibits, such as by-laws and applications, a 
part of the policy, unless incorporated in full on the face of the 
policy itself. The statute required that the by-laws should be 
signed by the officers of the company and the insured. This was 
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not done. The contention of the plaintiffin error that the signa- 
tures of the president and secretary were attached to the policy, 
because the by-laws were printed on the same sheet, and that they 
had thereby signed the by-laws, is not good. The adoption of such 
a rule of construction would render the law nugatory. Besides, it 
does not appear from the policy before us that the by-laws were 
signed by the insured; hence they did not become a part of the 
policy. It appears from the policy itself that it was issued under 
chapter 132 of the Laws of 1885. It follows from the views ex- 
pressed concerning the law of this case that the judgment of the 
district court should be affirmed. 
Per Curiam. It is so ordered; all the justices concurring. 


SUPREME: COURT OF WISCONSIN. 


KENNAN 
vs. 
RUNDLE et at.* 


A contract between a mutual fire insurance company and its policy-holders, 
by which the latter are to establish a guaranty fund against the present 
and future indebtedness of the company, in the absence of any authority 
in the charter, is ultra vires, and void. 


Srark & SurHeRtanp (Geo. E. SurHerwand, of counsel), for Appellants. 


Orton, J. 

The Manufacturers’ Mutual Fire Insurance Company of Milwau- 
kee was organized under sections 1941a-1941g, Sanb. & B. Ann. 
St., and continued in business until November 5, 1890, when it be- 
came embarrassed, and suit was brought, under sections 3218 and 
3219, Rev. St., to close up its affairs; and the plaintiff was appointed 
the receiver thereof, and authorized to bring suit to enforce the 
collection of the outstanding credits of the company. The com- 
plaint states “that on or prior to the 5th day of October, 1889, the 
condition of the company was unsatisfactory and discouraging; 
that many policies of insurance were outstanding against the com- 
pany; that the amount of losses reported was large, the amount of 
money in the treasury limited, and the company was in embarrassed 
circumstances; * * * that for the purpose of strengthening the 
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credit and standing of the company, and providing it with a sub- 
stantial basis to continue and prosecute its business, and to secure 
and protect the policy-holders, and supply it with ready means for 
meeting its liabilities, past and present, * * * it was deter- 
mined to execute a bond or undertaking, in the sum of fifty thou- 
sand dollars, by the managers of the said company; * * * 
which said bond was so executed and delivered for the benefit and 
in the interest of all those parties who had then, or should there- 
after have, actual or contingent claims upon or against said com- 
pany under their contracts of insurance; and was so intended and 
understood by the signers,” etc. The bond executed for the pur- 
poses aforesaid is, in substance, “that we, the undersigned policy- 
holders {of the company], a corporation organized and existing un- 
der the laws of Wisconsin, for the purpose of establishing a guaranty 
fund [for the said company], and to establish the credit of said 
company upon a more firm basis, do hereby, for value received, 
severally promise and agree, to and with each other, and to and 
with said company, that we will, and each of us does hereby, guar- 
anty the payment of the existing and future indebtedness [of said 
company] tothe amount of the several sums below set opposite 
our respective names, but no further; and we each of us hereby 
pledge ourselves, and each binds himself, his heirs, etc., to pay into 
the treasury [of the company], upon the call of the board of di- 
rectors of said company, from time to time, as calls may be made, or 
within ten days thereafter, such pro rata of the several amounts be- 
low set opposite our respective names as said board of directors 
may wish, for the payment of the losses and expenses of said com- 
pany.” Then follow the signatures of the defendants in this suit, 
with various sums set opposite their respective names, amounting 
in the aggregate to $50,000. This bond was duly accepted, ratified, 
and approved by the board of directors of the company. This 
action is predicated on this bond, undertaking, or promissory note, 
or whatevef it may be, with the necessary and proper averments in 
the complaint. The defendants demurred to the complaint on the 
grounds: First, that the plaintiff had not the capacity to sue; 
second, that several causes of action are improperly joined; and, 
third, that the complaint fails to state facts sufficient to entitle the 
plaintiff to recover. The demurrer was overruled, and this appeal 
is from said order. 

It would not be in the interest of the company, or of the defend- 
ants, to have the action suspended on either of the first two grounds 
of the demurrer, even if sufficient. The policy-holders, creditors, 
and the defendants ought to know, as early as practicable, whether 
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the bond can be relied on as an asset of the corporation. * We shall 
therefore consider the important question whether ‘he bond is valid, 
or ultra vires and void. We have been furnished with able briefs 
and arguinents, by the learned counsel on both sides, on this ques- 
tion. The learned counsel of the appellants contend that this cor- 
poration, as a mutual insurance company, had no power by its char- 
ter to take this guaranty bond, and that therefore it is ultra vires. 
By the authority of Clark vs. Farrington (11 Wis., 306), this ques- 
tion may be twofold: First, was the power to take such an in- 
strument for such a purpose expressly conferred upon the company 
by its charter? Second, was the taking of such a guaranty ob- 
ligation the necessary or proper means of executing some power 
conferred: Madison, W. & M. P. R. Co. vs. Watertown & P. P. R, 
Co., 7 Wis., 59. As said in this last case, “it is not contended that 
the guaranty which the plaintiff acquired was expressly authorized 
by the charter.” It certainly could not be contended that any such 
express power is conferred. If the power exist at all, it must be 
inferred from the general powers given. The principle governing 
this question, with its limitations and scope, is as well settled in 
the above cases, and those following them in this court, as any. 
where in this country. Is this scheme or method of raising a fund 
to meet the losses and expenses of the company the necessary and 
proper means of accomplishing this object, and within the powers 
expressly granted? We are satisfied that it is not. It must be con- 
ceded that such an object is one of the legitimate objects to be 
accomplished by the company. The question, so limited, may easily 
be applied when we understand the nature and legal character of 
a mutual insurance company, in view of the statute under which it 
is organized. It is not essential to the raising of such a fund that 
a premium not be taken, for “ the members of the company would 
all be bound to contribute to pay the losses sustained by the com- 
patty, and would form a mutual insurance company, in the strict 
legal sense of these words,” if even the first premium should be paid 
in money, instead of the taking of a premium note. The one thing 
absolutely essential to a mutual company is the obligation of the 
members to pay their pro rata share of the necessary expenses and 
losses of the company, and that they are bound to so contribute. All 
the members of the company assume this obligation, and are so 
bound, by virtue of section 1941, Rev. St., whether they pay the 
premium in cash, in the first place, or give premium notes. This 
section “authorizes an assessment to pay losses and expenses upon 
the property insured, without any exception. The effect of this 
provision is to make a cash policy-holder a member of the com- 
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pany, and liable to pay assessments for losses.” That section pro- 
vides that “ whenever any loss has been ascertained which requires 
an assessment to be made, then the officers [of the company] shall 
make an assessment, sufficient to pay such loss, upon all the prop- 
erty insured.” The above quotations are taken from the opinion 
of Chief Justice Cole in the late case of Rundle vs. Kennan 
(79 Wis. 492). This mutuality of liability to assessment, 
and obligation to pay pro rata for losses and expenses, are the es- 
sential and distinguishing characteristics of a mutual insurance 
company. It is contended by the learned counsel of the respond- 
ent that such a company has no wiy of accumulating a cash fund, 
to be devoted to the objects af the corporation or to be treated as 
cash capital, by means of such assessments alone. By the author- 
ity of the above case the first premium may be paid in cash. Sec- 
ond, “at the time of effecting the insurance, the persons insured 
shall pay a percentage incash.” Third, and “ such other charges as 
may be required by the by-laws of the corporation.” Here is a very 
large power to raise cash capital without resorting to such a guar- 
anty bond. A mutual insurance company is not a business corpora- ' 
tion for the accumulation of capital or profits. The members se- 
cure their profits and pecuniary advantages by their mutual 
insurance of each other; and, if the expenses and losses can be paid, 
the full object of such a corporation would seem to have been at- 
tained. All the members are equally interested in the objects to 
be attained, and it is not supposed that they will make profit of 
each other, beyond securing these objects. But the statute allows 
the accumulation of sufficient cash capital to answer all the pur- 
poses of such a limited corporation. It must not be overlooked 
that this is not a stock corporation. The mutuality of obligation, 
insurance, and of all the advantages, is the main and essential 
feature of such a corporation, that must not, in any respect, be 
wanting, superseded, or impaired. When this principle of mutual- 
ity is violated in any essential particular of its business manage- 
ment, it so far ceases to be a mutual company: Rundle vs. Kennan, 
supra. It follows, therefore, that if the money to be paid for all 
losses and expenses is to be raised through such a guaranty bond, 
or by other extraneous means, and the members of the company 
are thereby exempted from assessments, and the payment of their 
pro rata shares of such losses and expenses proportionate to their 
insurance, this essential feature of mutuality is entirely destroyed, 
and the company ceases to be a mutual insurance company. 

If such a foreign resource is resorted to relieve the members par- 
tially, or some of them only, of such assessment, to that extent the 
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mutuality principle is destroyed, and the nature and legal charac- 
ter of the corporation subverted pro tanto, and the company ceases 
to be such a corporation as the law requires, wholly or partially, 
It is not simply the substitution of other means than the law pro- 
vides for the payment of losses and expenses, but it destroys the 
essential nature and legal character of the corporation as a mutual 
insurance company. The statute not only provides that the offi- 
cers of the company “shall make an assessment sufficient to pay 
such loss,” but the very nature of such a company makes this method 
of raising money to pay such losses and expenses imperative and 
indispensable. It follows, also, that such a guaranty bond is not 
the necessary or proper means for carrying out the objects and ex- 
ecuting the powers of the corporation, which objects and powers 
are to pay losses and expenses, and the power to do so does not 
exist. These must be the clear, logical, and legal conclusions drawn 
from the nature and legal character of the corporation. Not only 
has the company no legal power or authority to do this, but it is 
in violation of the law and illegal. The learned counsel of the re- 
spondent has cited no case that comes anywhere near sanctioning 
such a doctrine. The cases are neither in point nor analogous. On 
the other hand, the learned counsel of the appellants cite many 
authorities close in analogy with this, and several in point holding 
that the taking of such a security is not only ultra vires, but void, 
while still executory. The case of Insurance Co. vs. McKelway (12 
N. J. Eq., 133) is clearly in point. The company had similar pow- 
ers. If losses occurred exceeding their means to pay, the company 
was to make assessments ratably on the members, according to the 
amount of each member’s insurance. Instead of doing this, they 
took guaranty money bonds, secured by mortgage, to the amount of 
$150,000, and an assessment was to be made thereon, as provided 
in this obligation. In a suit on one of the mortgages it was held 
‘that the corporation had no power to enter into the contract with 
the contributors to the guaranty fund, and that each contract was 
illegal and void, and could not be enforced in a court of law or 
equity.” Held, also, that the charter of the insurance company 
“makes its members mutual insurers, and constitutes a fund to 
meet losses, made upon premiums to be contributed by the mem- 
bers, * * * and no other fund can be created for that purpose:” 
This case is cited approvingly in Morris & E. R. Co. vs. Sussex R, 
Co. (20 N. J. Eq., 564), and Trust Co. vs. Miller (33 N. J. Eq., 160)- 
In Pennsylvania R. Co. vs. St. Louis, A. & T. H. R. Co. 
(118 U. S., 680), it is held that a lease by one company to 
the other, not authorized by the charter, was void as to both lessor 
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and lessee. In this case, Madison W. & M. Plank-Road Co. vs. 
Watertown & P. Plank Road Co. (7 Wis., 59), above cited, is cited 
approvingly. In Central Transp. Co. vs. Pullman Car Co. (139 U. 
S., 24), the first-named company leased its business and property 
to the last-named company, of another state. It was held that the 
contract was unlawful and void, because beyond the corporate pow- 
ers of the lessor, and that no action could be maintained by the 
lessor on the contract to recover the sums thereby payable, even 
while the lessee had enjoyed the benefits of the contract. In Mill 
Dam Corp. vs. Ropes (6 Pick., 23), it is held that, ‘‘if a corporation 
is created with a specific fund limited by the act, it cannot enlarge 
or diminish that fund but by license from the legislature.” An 
insurance company had no right to receive accessions to its funds 
from sources not authorized by its charter: Dietrich vs. Associa- 
tion, 45 Wis., 79; Jemison vs. Bank, 122 N. Y., 185; Bank vs. Earle, 
13 Pet., 588; Trust Co. vs. Miller, supra; Insurance Co. vs. Martin, 
13 Minn., 59 (Gil. 54). When the legislature had authorized the 
city of Milwaukee to raise and expend $100,000 on the harbor at 
that place, the city could not bind itself exceeding that limit; and 
the contract for such purpose is void for want of power: Has- 
brouck vs. City of Milwaukee, 13 Wis., 37. Where an insurance 
company is authorized to take the notes of its members for insur- 
ance, it cannot take the note of a third person for such purpose: 
Insurance Co. vs. Davis, 12 N. Y., 569. Where a corporation had 
no power to loan money, a note taken for a loanis void: Beach vs. 
Bank, 3 Wend., 573. Corporations can do business in no other 
way than prescribed by their charters: Loan Co vs. Helmer, 12 
Hun., 35; City of Montgomery vs. Plank-Road Co., 31 Ala., 76; 
Bank vs, Baldwin, 23 Minn., 198; Bank vs. Harrison, 57 Mo., 503 
Where the statute provides for the payment of losses and expenses 
by making assessments on the members, the company cannot adopt 
any other plan or means of doing so. This power being expressly 
given, and to be carried out in a particular way, excludes all other 
measures and resources: Matthews vs. Skinker, 62 Mo., 329; 
Thomas vs. Railway Co., 101 U. S., 71; Crocker vs. Whitney, 71 N. 
Y., 161. There are cases where the contract may be ultra vires, but 
not void, according to many authorities, where equitable estoppel 
or the full execution of the contract may deter the interference of 
the courts to afford relief; but this isnot one of them. This con- 
tract is executory, and the court is asked to enforce it, and there 
are no equities to palliate such a radical departure from the pow- 
ers conferred by the charter, and assumption of powers, not only 


foreign, but which, if executed, would subvert the purposes, and 
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radically change the nature, of the corporation. In such cases 
there is no conflict of authority that the contract effecting such 
change is not only ultra vires, but void. All the cases of the Su- 
preme Court of the United States, and a preponderance of the cases 
elsewhere, make no distinction between executory and executed 
contracts in declaring the contract absolutely void. But we are 
not concerned in that distinction. Reference may be had to many 
other cases in the brief of the learned counsel of the appellant. 
This contract is unquestionably void. The order of the superior 
court is reversed, and the cause remanded, with direction to sustain 
the demurrer, and for further proceedings according to law. 


SUPREME COURT OF KANSAS. 


WESTCHESTER FIRE INS. CO. 
v8. 


COVERDALE.* 


Where an action is commenced against an insurance company of another 
state or of a foreign government doing business in this state, and the 
only service obtained upon the company is through the superintendent of 
insurance of the state, the summons must be directed to the superintend- 
ent, and require the defendant to answer by acertain day, not less than 
forty days from its date; but the form of the summons is the same as pre- 
scribed in Section 59 of the Code, except it is directed to the superintend- 
ent of insurance, and not to the sherift of the county where the action is 
pending. 

An insurance company issued a policy of fire insurance to C. upon his frame 
building. A loan and investment company held a mortgage thereon, and 
at the issuing of the policy, the insurance company, with the consent of 
the owner of the premises, made a written indorsement or stipulation 
thereon to the effect that the loss, if any, was payable to the loan and in- 
vestment company. It stated, in substance, that the insurance, as to the 
interest therein of the mortgagee only, should not be invalidated by any 
act or neglect of the mortgagor or owner, and that whenever the com- 
pany should pay the mortgagee any sum for loss, claiming that, as to the 
mortgagor or owner, no liability therefor existed, the company should be 
subrogated to all the rights of the mortgagee in any securities held for 
the mortgage debt—not affecting, however, the right of the mortgagee to 
recover the whole of his claim—or that the company might, at its option, 
pay the whole of said claim, and take an assignment of the mortgage at 
the time of such payment. Held, That the loan and investment company 
has, by the ‘‘ mortgage clause” of the policy, a contract with the insur- 
ance company, and the mortgagor cannot maintain an action on the 
policy unless the mortgage is paid, or the owner has authority from the 


loan and investment company so to do, 
a ee a 


* Decision rendered, April 9, 1892. Syllabus by the Court. 
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Statement of Facts. 
Horroy, C. J. 

On the 6th day of August, 1888, the Westchester Fire Insurance 
Company, doing business in this state, issued its policy of insur- 
ance for $800 on a 2} story frame building, on lot 5, block 67, in 
the city of Wellington, owned by W. T. Coverdale. Attached to 
the policy, and as a part thereof, was the following written “ mort- 
gage clause ” or stipulation:— 

Loss, if any, payable to the Southern Kansas Farm Loan and Investment 
Company, mortgagee, or assigns, as hereinafter provided; it being hereby 
understood and agreed that this insurance, as to the interest of the mort- 
gagee, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the property insured, nor by the occupation of the premises for 
purposes more hazardous than are permitted by the terms of this policy ; pro- 
vided that, in case the mortgagor or owner neglects or refuses to pay any 
premium due under this policy, then, on demand, the mortgagee shall pay 
the same; provided, also, that the mortgagee shall notify this company of 
any change of ownership or increase of hazard which shall come to his or 
their knowledge, and shall have permission for such change of ownership or 
increase of hazard duly indorsed on this policy ; and provided, further, that 
every increase of hazard not permitted by the policy to the mortgagor or 
owner shall be paid for by the mortgagee on reasonable demand, and after 
demand made by this company upon and refusal by the mortgagor or owner 
to pay, according to the established schedule of rates. It is, however, under- 
stood that this company reserves the right to cancel this policy, as stipulated 
in the printed conditions in said policy, and also to cancel this agreement, on 
giving ten days’ notice of their intention to the mortgagee nated therein ; 
and, from and after the expiration of the said ten days, this policy shall be 
null and void. It is also agreed that whenever this company shall pay the 
mortgagee any sums for loss under this policy, and shall claim that, as to the 
mortgagor or owner, no liability therefor exists, it shall at once, and to the 
extent of such payment, be legally subrogated to all the rights of the party 
to whom such payments shall be made, under any and all securities held by 
such party for the payment of said debt. But such subrogation shall be in 
subordination to the claim of said party for the balance of the debt so 
secured, or said company may, at its option, pay the said mortgagee the whole 
debt so secured, with all the interest which may have accrued thereon to the 
date of such payment, and shall thereupon receive from the party to whom 
such payment shall be made an assignment and transfer of said debt, with 
all securities held by said parties for the payment thereof. To attach to 
policy No. 216,183 of the Westchester Insurance Company, of New York, 
issued at its Wellington, Kas., agency. A. H. Shirley, agent. 

The building was destroyed by fire in September, 1888. On the 
23d day of April, 1889, W. T. Coverdale brought his action against 
the Westchester Fire Insurance Company to recover $800, the 
amount of the insurance. His petition alleged, among other 
things, that the policy of insurance was issued to him in considera- 
tion of $20 paid by him; that the property therein insured was de- 
stroyed by fire in September, 1888; that he had kept and performed 
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the covenants, provisions, and conditions of the policy; and that he 
was entitled to recover from the insurance company, on such policy 
of insurance, $800, with interest from the 1st of October, 1888. He 
attached to this petition, and made a part of it, as Exhibit A, the 
policy of insurance, with the “written mortgage clause ” or stipu- 
lation referred to. Upon a precipe filed with the clerk, requesting 
a summons to issue against the Westchester Fire Insurance Com- 
pany, and to be directed to the superintendent of insurance of the 
state, a summons in the following form was issued by the clerk of 
the District Court of Sumner County :— 

State of Kansas, Sumner County—ss.: The state of Kansas to the superin- 
tendent of insurance within and for the state of Kansas, greeting: You are 
hereby commanded to notify the Westchester Fire ‘Insurance Company, of 
New York, that it has been sued in the district court within and for the 
county of Sumner, in the 19th judicial district of the state of Kansas, and 
must answer the petition filed by the plaintiff, W. T. Coverdale, on or before 
the 3d day of June, 1889, or the said petition will be taken as true, and judg- 
ment rendered accordingly. And return this writ on the 3d day of May 
A. D. 1889. In witness whereof, I have hereunto set my hand and affixed the 
seal of said court at my office at Wellington, in said county, this 23d day of 
April, A. D. 1889. Tom Donohue, clerk of the district court. By J. D. 
Decker, deputy. [Seal.] No. 5182. Summons. [Indorsed on the back.] 
W. TT. Coverdale, plaintiff, vs. Westchester Fire Insurance Company, 
defendant. If the defendant fail to answer, the plaintiff will take judgment 
for $800, with interest thereon at the rate of 7 per cent per annum from the 
Ist day of October, 1888, and costs of suit. Tom Donohue, clerk. By J. D. 
Decker. 

Hon. D. W. Wilder, the superintendent of insurance for the state, 
after receiving the summons, returned to the district court that he 
had received the same on the 23d day of April, 1889, at 3 o'clock 
p. M.; that he forwarded a duly-certified copy thereof on the 25th 
day of April, 1889, to Mr. J. G. Underhill, the secretary of the 
Westchester Fire Insurance Company, of New York, at New York 
City, there being no general agent of the company in this state. 
Subsequently, Messrs. Ware, Biddle & Corey, attorneys at law, 
made a special appearance for the insurence company, and asked 
that the summons, service, and return thereof be set aside, upon 
the ground that the summons was not issued in conformity with 
law, and that the service and return thereof were not sufficient. On 
the 7th day of June, 1889, the motion to quash the summons, and 
to set aside the service and return thereof, was overruled, in the 
absence of Messrs. Ware, Biddle & Corey, and without any answer 
being filed; and, in the absence of the attorneys of the insurance 
company, the plaintiff below, having introduced some evidence, 
obtained judgment against the insurance company for $838.35. 
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The court directed execution to issue therefor. The insurance 
company brings the record to this court, and complains of the pro- 
ceedings of the court below. 


E. F. Ware, for Plaintiff in Error. 
Exuiotrt & Woops, for Defendant in Evror. 


Horrtoy, C. J. (after stating the facts.) 

Any error apparent in the final judgment of a district court may 
be corrected by proceedings in this court, although no exception 
was taken thereto by the party complaining, and no appearance 
by him at the trial and judgment, and no motion made to set aside 
the judgment. This case is properly here for the decision of this 
court: Woolley vs. Volkenburgh, 16 Kan., 20; Zane vs. Zane, 5 
Kan., 154; Lender vs. Caldwell, 4 Kan., 339; Koehler vs. Ball, 
2 Kan., 160. 

Section 59 of the Civil Code provides “that the summons shall 
be directed to the sheriff of the county, and command bim to 
notify the defendant or defendants named therein that he or they 
have been sued, and must answer the petition filed by the plaintiff, 
giving his name, at a time stated therein, or the petition will be 
taken as true, and judgment rendered accordingly; and, where the 
action is on contract for the recovery of money only, there shall be 
indorsed on the writ the amount to be furnished in the precipe for 
which, with interest, judgment will be taken, if the defendant fail 
to answer.” According to paragraph 3354, Gen. St., 1889, where 
the insurance company of another state or foreign government is 
sued, the summons must be directed to the superintendent of in- 
surance, and shall require the defendant to answer by a certain 
day, not less than forty days from its date; but the form of the 
summons, except its direction to the superintendent of insurance, 
must be the same as that provided for in Section 59 of the Civil 
Code. Upon the face of the policy, attached to and made a part 
of the petition, is an express contract between the Southern Kansas 
Farm Loan & Investment Company, the mortgagee of W. T. Cover- 
dale, and the Westchester Fire Insurance Company. This contract 
is certainly legal in all of its terms. It provides that if there is 
any loss under the terms of the policy issued on the 6th day of 
August, 1888, such loss is payable to the loan and investment com- 
pany, the mortgagee, not to any one else. Under the “mortgage 
clause” of the policy, if the premises described in the petition have 
been destroyed by fire, as alleged, the loan and investment company 
may maintain an action for the loss in its own name. Its interest 
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is distinct from that of Coverdale, the owner of the premises: In- 
surance Co. vs. Olcott, 97 Ill., 489. The loan and investment com- 
pany is not a party plaintiff or defendant in this action. There 
were no allegations in the petition that the mortgage referred to 
has been paid, or that the loan and investment company has trans- 
ferred or assigned its claim for loss to the plaintiff below. As 
under the express language of the policy, or the “mortgage 
clause,” all loss is payable directly to the loan and investment com- 
pany, Coverdale is not entitled to recover upon the allegations con- 
tained in its petition. He is not the payee, and, in order to recover, 
he must allege the payment of the mortgage held by the loan and 
investment company, or that the rights of such company have been 
transferred or assigned to him. Under the “mortgage clause ” 
the loan and investment company is entitled to receive the full 
amount of the insurance money, without any regard to Coverdale. 
If Coverdale were permitted to recover upon the allegations of his 
petition, construed in connection with the policy of insurance, 
which is a part thereof, the judgment would be no bar to an action 
by the loan and investment company for the amount of the loss. 
Clearly, two actions cannot be maintained upon the same policy by 
different parties for the recovery of the whole amount insured: 
Insurance Co. vs. Olcott, supra; Hastings vs. Insurance Co., 73 
N. Y.,141. In the latter case it was said: “ In case the loss is paya- 
ble to a third person, who has no interest in the property insured, 
but only claims the insurance as collateral security for liabilities 
incurred prior to the insurance, the latter only can maintain an 
action on the policy as an appointee of the owner who is authorized 
to receive the same: Frink vs. Insurance Co., 31 How. Pr., 30, 45 
Barb., 384; Cone vs. Insurance Co., 3 Thomp. & C., 33, 39; Merwin 
vs. Insurance Co., 7 Hun, 659, affirmed in court of appeals, 72 
N. Y., 603; May, Ins., 460; Fland. Ins., 441, 442. The rules laid 
down in the authorities cited have no application, however, to a 
case where a provision has been inserted in the policy which places 
the mortgagee upon another and a different footing from that of a 
mere assignee or appointee to receive the loss. The mortgage 
clause was agreed upon for this very purpose, and created an in- 
dependent and a new contract, which removes the mortgagees 
beyond the control or the effect of any act or neglect of the owner 
of the property, and renders such mortgagees parties who have a 
distinct interest, separate from the owner, embraced in another 
and a different contract. The tendency of the recent cases is to 
recognize these distinctions, and thus protect the rights of the 
mortgagee, when named in the policy, and the interest of the owner 
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and of the mortgagee are regarded as distinct subjects of insurance: 
Excelsior Fire Ins. Co. vs. Royal Ins. Co., 55 N. Y., 343; Insurance 
Co. vs. Allen, 43 N. Y., 392.” The judgment of the district court 
will be reversed, and the case remanded for further proceedings in 
accordance with the views expressed herein. 

All the judges concurring. 


SUPREME COURT OF PENNSYLVANIA. 


DWELLING-HOUSE INS. CO. 
v8. 
GOULD.* 


Failure of the company to give prompt notice of objections to timely proofs 
of loss furnished in good faith, and intended as a compliance with the 
policy, is sufficient evidence of waiver by estoppel. 

Evidence of an offer of compromise by the adjuster is admissible as evidence 
of waiver of such proofs. 

Where the agent is correctly informed of the incumbrances, and the company 
is thus informed at the time of issuing the policy, the company cannot 
allege a violation of the policy, though the items of incumbrance were 
slightly changed afterwards without exceeding the amount. 

Consent to an assignment of the policy is a ratification of an assignment 
previously made. 


The assignments of error referred to in the opinion were as fol- 
lows: “(1) The court erred in overruling the following objection 
to the proofs of loss offered in evidence by the plaintiff: ‘We ob- 
ject to the introduction of the proofs of loss in evidence, for the 
reason that it does not comply with the conditions of the policy, as 
follows: It does not state the interest of the assured in the property 
lost. It does not state the incumbrances on the property insured; 
the title to and incumbrances on the ground on which the property 
insured was situated. It does not state whether there was other 
insurance or not. It does not state whether there has been any 
changes in the title, use, occupation, location, possession, or ex- 
posures of said property since issuing the policy. It does not state 
in any form how the fire occurred or originated. It does not state 
that the policy has been assigned or transferred to other parties, or 
that any other parties have any interest in it, all of which is re- 
quired by the policy of insurance. That the proofs of loss do not 
set forth that the plaintiff had the sole ownership, free from all 
incumbrances, of the property insured.’ (2) The court erred in 


* Decision rendered, May 12, 1890. 
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admitting the following evidence, to-wit: ‘Question. After the fire, 
state whether the adjuster came on and examined the loss. Answer. 
Yes, sir. Q. What was his name? A. Mr. McAninch, of Cleve- 
land, O. Q. State whether, after making an examination, he made 
you an offer of settlement. A. Yes, sir” * * * (4) The court 
erred in the following part of the charge to the jury, to-wit: After 
stating: ‘A specification of the property destroyed, commonly 
called a “ proof of loss,” was furnished by the plaintiff to the de- 
fendant company. That statement or proof of loss is not such as 
is required by the contract of insurance ’"—it was error to further 
say: ‘ But the plaintiff claims that the defendant company received 
it and made no objections on account of any deficiencies in it, and 
that their adjuster came onto the ground afterwards, with a view to 
adjust the loss, and made a proposition to the plaintiff to com- 
promise the claim. And we say to you that if you find this claim 
on the part of the plaintiff to be true; if you find that the company 
received that statement or proof of loss, given in evidence here; 
that they received it without any objections on the ground of 
deficiencies in it, and afterwards sent an adjuster to adjust the loss, 
and made an effort to compromise the claim—you may, if you think 
the evidence justifies it, find that the company waived any objec- 
tions to the proof of loss, and consider that part of the plaintiff's 
case made out. * * * (7) Thecourt further erred in answering 
defendant’s point in the following part of the charge, to-wit: After 
stating: ‘There is a provision in the policy that no agent or officer 
shall have power to waive any of the stipulations of the policy 
unless it be in writing, indorsed on the policy ’"—the court erred in 
stating: ‘But this refers to express waivers, and not to waivers 
flowing from the conduct and acts of the company. Where the 
agent or officer has power to do the act from which the waiver is 
inferred,’ and further on, in the words: ‘We are of the opinion 
that this provision that the agent shall have no authority to waive 
any provision or condition of the policy, unless such ‘waiver, if any, 
be written upon or attached thereto, relates to express waivers, and 
not to such as arise from the conduct and acts of the company, 
through their authorized agents.’ ” 


H. N. Witu1ams, N. C. Exsprez, and R. H. Wimu1ams, for Plaintiff in 
EBrro . 
James H. Wess and Ropney A. Mercur, for Defendant in Error. 
Mrrcuett, J. 
In regard to the first assignment of error to the overruling of 
the defendant’s objection to the proofs of loss, it would have been 
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more regular and much better practice to have heard the evidence 
of a waiver first, and then passed upon the admissibility of the 
proofs of loss. But if the evidence of waiver was in fact, though 
subsequently given, sufficient to take that question to the jury, then 
it was a mere matter of the order of proof, which is within the dis- 
cretion of the judge. That'a statement was furnished within the 
stipulated time is admitted, but that it was not such as the policy 
required we must assume, as the learned judge so charged the 
jury. There is, however, nothing to show that it was not in good 
faith intended by the plaintiff as a compliance with the requirement 
of the policy. Under such circumstances, it has often been de- 
clared by this court that it is the duty of the insurance company, 
if it means to rely upon failure to comply with this stipulation, to 
give immediate notice of its objection, pointing out the defects, 
etc.: Girard Life Ins. Co. vs. Mutual Life Ins. Co., 97 Pa. St., 24, 
and cases there cited by the present chief justice; Insurance Co. 
vs. Flynn, 98 Pa. St., 627; Insurance Co. vs. Cusick, 109 Pa. St., 
159; Insurance Co. vs. Block, 109 Pa. St., 535; Thierolf vs. Insur- 
ance Co., 110 Pa. St., 37. And itis equally settled that the actions 
of the company, including the failure to return the proofs of loss, 
or to give notice of the objections, are evidence for the jury of a 
waiver: Snowden vs. Insurance Co., 122 Pa. St., 502. The testi- 
mony as to what the company did was admitted by the learned 
judge in the present case as evidence of waiver, and in so doing he 
followed the line of decisions above cited, and, therefore, was 
clearly right. 

In establishing this rule in regard to the conduct of insurance 
companies as to objections to proofs of loss, it is not intended to 
encroach at all on the doctrine of waiver by estoppel, as laid down 
in the well-considered and authoritative cases of Trask vs. Insur- 
ance Co. (29 Pa. St., 198); Beatty vs. Insurance Co. (66 Pa. St., 9), 
and others of the same kind. In Trask vs. Insurance Co. the policy 
required that the assured should notify the company of his loss 
“forthwith,” and it was held that a delay of eleven days, unexcused, 
was a breach of this requirement, and that the fact of the com- 
pany’s receipt of the notice without objection was not sufficient 
evidence of waiver. This has been called a harsh case as to the 
time, but nevertheless was followed: Edwards vs. Insurance Co., 
75 Pa. St., 378. In Beatty vs. Insurance Co. a notice was sent by 
the insurer, but it was so defective that it was held to be “ no state- 
ment atall * * * a mere reiteration of the description in the 
policy;” and Sharswood, J., in delivering the opinion, said: “To 
constitute a waiver, there should be shown some official act or 
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declaration by the company, during the currency of the time, dis- 
pensing with it; something from which the insured might reason- 
ably infer that the underwriters did not mean to insist upon it. 
* * * After the thirty days had expired without any statement, 
nothing but the express agreement of the company could renew or 
revivify the contract.” But, notwithstanding the stringent terms 
in which the rule is thus laid down, the ground of the decision is 
the entire failure of the insured to send anything that could be 
considered the statement called for. This is clearly shown by what 
is immediately added: “Had a statement been furnished within 
the time, it might have been the duty of the insurers to notify the 
assured of any merely formal defect, so that it might be remedied.” 
This duty, as shown by the later cases already cited, is now clearly 
defined and settled, and that these cases are not at variance with 
the apparently stricter previous rulings is shown by the references 
made to the latter from time to time. Thus in Insurance Co. vs. 
Schollenberger (44 Pa. St., 261), Thompson, J., says: “This court 
has never held that a waiver * * * may not take place during 
the currency of the condition. The cases of Barclay vs. Weaver 
(19 Pa. St., 396), and Trask vs. Insurance Co. (29 Pa. St., 200), 
* * * only decide that it did not in those cases, as time for the 
performance of the conditions had passed.” And in Insurance Co. 
vs. Dunham (117 Pa. St., 473), our Brother Clark, after citing Trask 
vs. Insurance Co., says: “It is undoubtedly true that, where an in- 
surance company is from any cause discharged from liability, 
responsibility for the loss will not re-attach by waiver, without 
proof of authority,” ete. 

The distinction between the two lines of cases is the time at 
which the acts alleged to prove waiver are done. Proofs of loss 
are acts to be done by the assured for the information of the 
insurer; and the stipulation for them, as said by Strong, J., in In- 
surance Co. vs. Stauffer (33 Pa. St., 404), is, at most, “a condition 
precedent, not to the undertaking of the insurer, but to the right 
of action of the insured;” and the cases agree that substantial 
compliance is all that is required. The result of the decisions 
may, therefore, be formulated in the following rule: If the insured, 
in good faith and within the stipulated time, does what he plainly 
intends as a compliance with the requirements of his policy, good 
faith equally requires that the company shall promptly notify him 
of their objections, so as to give him the opportunity to obviate 
them; and mere silence may so mislead him to his disadvantage, 
to suppose the company satisfied, as to be of itself sufficient evi- 
dence of waiver by estoppel. But if without valid reason he fails 
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to comply with the requirements of his policy at all, or to do so 
within the stipulated time, then the liability of the company is dis- 
charged; and mere silence, or investigation, or even negotiation, 
will not, in the words of Sharswood, J., in Beatty vs. Insurance 
Co., “revivify the contract.” Nothing will do that short of an ex- 
press agreement, or a change of position by the insured reasonably 
induced by the acts of the company, and to his disadvantage. 
Mere disappointment in the expectation of a settlement, even 
though such expectation be founded on the acts of the company 
(as in Insurance Co. vs. Brown, 128 Pa. St., 386), will not be 
enough. All of the reported cases may not be easy to bring into 
entire conformity with this rule. They are very numerous, and 
sometimes are decided on their own very exceptional facts. But 
none of them depart far, if at all, in principle, from the rule; and 
such as may not be absolutely consistent in its application must be 
considered as accidental departures from the established general 
line. The present case falls within the first branch of the rule. 
The proofs of loss were furnished within the prescribed time, and 
it was the duty of the company to give prompt notice of its objec- 
tions, so that they might be obviated. It is argued that, as the 
proofs were received only three days prior to the end of the period 
limited, the plaintiff could not have remedied the defects in time, 
and, therefore, notice would have beenuseless. We will not under- 
take to say now how far the strict limitation as to time may control 
the right to correct defects in proofs duly furnished. That case 
will be decided when it arises. Here the proofs were in time, and 
we need not speculate what the plaintiff might by diligence have 
done in the three days left to him. It is sufficient for this case that 
the company gave him no chance. The first and seventh assign- 
ments of error are not sustained. 

The second and fourth errors complained of seem, at first sight, 
to come dangerously near transgressing the settled rule that offers 
of compromise are not admissible. But examination shows that 
the offer of settlement in this case was not admitted as evidence of 
plaintiff's claim. Indeed, the fact of loss was not in dispute, nor 
its amount, and the evidence was admitted on the question of 
waiver, and was carefully limited to that in the charge. So 
regarded, it was free from error. 

The other assignments raise three questions as to incumbrances 
not indorsed on the policy—First, was parol notice of the existing 
incumbrances given before the issue of the policy, sufficient; 
secondly, was the condition against incumbrances broken by the 
entry of the subsequent judgment; and, thirdly, was the interest 
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of the insured changed, or the hazard of the insurance increased, 
by the subsequent judgments. Bearing in mind that the jury have 
found that plaintiff, when applying for the insurance, informed the 
agent of the amount of incumbrances then existing, and that the 
company issued the policy with such knowledge, and further that, 
though the items of incumbrance were somewhat changed, the 
amount stated was never exceeded, this case bears so close a like- 
ness to Kister vs. Insurance Co. (128 Pa. St., 553), that it is not 
necessary to do more than refer to the opinion in that case to dis- 
pose of these questions. 

There remains only the question of the agreement that the loss, 
if any, should be payable to Robinson & Son. The condition of 
the policy is that, if it be assigned before a loss without the agree- 
ment of the company, it shall be void. But as such agreement is 
indorsed on the policy, the fact that the qualified assignment, such 
as it is, was made before the indorsement, even if proved, would 
be entirely immaterial. The indorsement by the company was a 
ratification, which is equivalent to prior consent. 

Judgment affirmed. 


COURT OF APPEALS OF COLORADO. 


EQUITABLE MUTUAL ACCIDENT ASS’N, or ee 


v8. 
McCLUSKEY.* \ 


The insured under an accident policy was a miner and was taken sick at the 
mine and died from pneumonia, having symptoms indicating it might 
have resulted from injury, according to medical opinion ; there was no 
other evidence of any accident having happened. 

Held, That evidence of a statement made by insured to his physician relative 
to an injury, thirty-six hours after the physician was first called, and not 
purporting to be in connection with his professional treatment, was not 
admissible as part of the res gesti. 


Morrison & Koun and F. G. Satmon, for Appel/ant. 
C. R. Bett and A. Hers, fur Appellee. 
Bissett, J. 
Thomas McCluskey died at Aspen on the 7th of April, 1889. At 
the time of his death, he was insured with the Equitable Mutual 
Accident Association by a policy which indemnitied him against 





* Decision rendered, March. 14, 1892. 
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bodily injuries effected through external, violent, or accidental 
means. The present suit was brought by his widow, Margaret A., 
to recover om the policy, upon the claim that his death was within 
its scope. The action was contested by the company, tried to a 
jury, and judgment passed in favor of the widow for the amount of 
the insurance. It is clear from this statement that the principal in- 
quiry was as to the manner of McCluskey’s death. There could be 
no recovery without proof that he died from injuries against which 
the company insured him. Whatever tended to establish that fact 
would be relevant, and must necessarily be received on trial, un- 
less it ought to be excluded under some established and recognized 
rule regulating the admission of evidence. Several errors are as- 
signed, but the only one which it is important to consider is that 
based on the admission of the evidence of the doctor who testified 
concerning sundry statements made to him by the deceased shortly 
prior to his death. The force of the objection which was made to 
its introduction will become more apparent if it is preceded by what 
the case discloses of other proof offered on this matter. 

There were but two witnesses, other than the physician, who 
gave testimony concerning the fact that McCluskey was hurt. For- 
rester seems to have been an engineer on the Celeste mine, where 
McCluskey was working. According to his story, he got a signal 
to hoist from below, and McCluskey came up in the bucket with 
one Withrow. McCluskey was assisted out of the bucket by his 
companion, and then, unaided, went tothe water-bucket. Forrester 
inquired what was the matter, and McCluskey responded that he 
was hurt, and unable to work. The fact of the injury, so far as 
Forrester’s testimony goes, is established solely by the declaration 
which McCluskey then made. There were no external irfdications 
of any hurt, nor was there in his manner, or in the circumstances 
attending the conversation, anything to show the truth of the state- 
ment. During his illness, which lasted from the time he came 
home, on the 2d, to the time of his death, on the 7th, he was nursed 
by two of his associates, one of whom, named Enfield, assisted in 
preparing him for the funeral. While doing this, Enfield noticed 
some evidences of a bruise on McCluskey’s back, over the kidneys. 
He describes the body in that locality as bruised, and as showing a 
slight abrasion of the skin. This is all the evidence which tends 
to show the happening of an accident or the receipt of an injury 
which would bring the death within the provisions of the security, 
other than the evidence of the attending physician, Harrison, and 
another doctor, Hillis, who gave medical testimony on the subject 
They testified that McCluskey died from pneumonia. They gave 
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evidence concerning its different varieties, particularly explaining 
that sort known as the “traumatic.” Dr. Hillis never examined the 
patient, and only testified generally that sputa tinged with bright 
red blood, mixed with air bubbles, was characteristic of that form 
of the disease. The other physician gave a description of the sputa 
which he observed. In general, it would be said to resemble that 
which they both agreed would be present in the traumatic form. 
Their medical deduction was that the pneumonia from which Mc- 
Cluskey suffered, and of which he died, was occasioned by some 
injury. The attending physician made no examination to deter- 
mine whether or not his conclusion was correct, nor was it very ap- 
parent that he reached this result prior to the time the man died 
and this suit was instituted. The other doctor, of course, stated 
that, where it was patent the patient was suffering from traumatic 
pneumonia, he would immediately investigate and determine the 
character and description of the injury which he had sustained, to 
aid him in his treatment. From this it is evident that the case was 
exceedingly weak both in the matter of proof as to the happening 
of the accident, and as to any evidence which would satisfactorily 
establish the fact that McCluskey had died from an injury. 

The case was attempted to be strengthened by proof of the dec- 
larations which McCluskey made to the physician during his sick- 
ness. McCluskey was brought home on the 2d, and Harrison was 
called to attend him. He found him suffering from lobar pneu- 
monia, and he commenced what he regarded as proper treatment. 
On the evening of the following, or the third, day, when he visited 
McCluskey, he had a conversation with him, in which, according 
to his story, McCluskey made statements concerning the principal 
fact, thatehe had been injured. It will be observed that what Mc- 
Cluskey said was not in the form of a statement to his physician of 
his symptoms, or of his trouble, to aid the doctor to make a proper 
diagnosis of the case. It can, therefore, in no sense be brought 
within the law as declared in some cases, which admit evidence of 
the statements of the patient, on the hypothesis that they are made 
when the physician is first called, and that they are probably not 
made for the purposes of future litigation. In those cases, they 
are received, not as evidence of the principal fact, nor as the dec- 
larations of the deceased upon the subject-matter of the inquiry, but 
as a part of the testimony of the physician, and as the basis upon 
which he formulated the opinion as to which he is testifying: 
Railroad Co. vs. Sutton, 42 Ill., 438; State vs. Davidson, 30 Vt., 377. 
Plainly the conversation about which the doctor testifies cannot be 
brought within the principle announced in these authorities. It 
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led to no examination of the patient. It was not given in evidence 
as a part of a professional statement of the patient’s condition, nor 
was it used as a basis for any professional opinion concerning the 
illness of which McCluskey died, which was being expressed to the 
jury. It leaves, then, the single inquiry whether these statements 
by McCluskey can in any sense be said to bea part of the res geste, 
and therefore, under the decisions, admissible in evidence. 

The necessity to observe the rules of evidence, which are the 
result of the experience of men learned in the law, is manifest to 
all who are interested as suitors in the conduct of common-law 
litigations. They measure and determine the rights of property, 
and limit and control the inquiries as to the interests of the various 
parties. The one rule most familiar to the profession and to suit. 
ors, which has never been shaken, and scarcely modified, since the 
birth of common-law procedure, is that which excludes from the 
consideration of either court or jury what is best described as 
“hearsay testimony.” In the vigorous and forcible English of 
Chief Justice Marshall, “one of these rules is that hearsay evidence 
is, in its own nature, inadmissible, not only because it supposes that 
better testimony might be adduced to prove the alleged fact, but 
on account of its intrinsic weakness, its incompetency to satisfy the 
mind of the existence of the fact, and the frauds which might be 
practiced under its color:’ Mima Queen vs. Hepburn, 7 Cranch, 
290. The most dangerous exception ingrafted upon the rule is that 
which admits the declarations of a party or an agent uttered at the 
time of the principal transaction, and therefore taken to be a part 
of it, because it is supposed to be illustrative and evidence of the 
principal fact which is the subject of the inquiry. It probably had 
its origin in the trouble sometimes experience in criminal cases to 
identify the perpetrator of a crime. The desire of the cburts to 
prevent what would be an evident miscarriage of justice gradually 
led to the extension of the rule to civil controversies; and it is pos- 
sibly as well settled as any of the rules of evidence that the declara- 
tion of a party, made at the time of an act which may be given 
in evidence, if it be calculated to explain, qualify, or characterize 
the act itself, and is so connected with it that it may be taken as a 
part of one and the same transaction, and is in no sense a narrative 
of something which has passed, may be proven as a part of the res 
geste. Courts have gone along distance in the application of the 
rule to particular facts, but, for the purposes of this opinion, it is 
who:ly unnecessary to call in question or criticise the extreme cases, 
or to attempt the statement of any general principle, or limit its 
application. It is enough to hold, which is as far as this opinion goes 
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or is intended to go, that the declarations offered in evidence were 
not, under any of the well-considered cases, a part of the res geste. 

It will be remembered that in reality there was no direct proof 
that McCluskey was hurt at all. The case shows some little medi- 
cal testimony tending to establish the fact that McCluskey died of 
a pneumonia which was probably traumatic in its character, but 
imagined to be such because of the character of the sputa accom- 
panying the disease. The evidence on this subject was very far 
from being either satisfactory or conclusive. What happened at 
the shaft-house, when he was brought to the surface, in no way 
served to establish the fact of the injury, unless it be taken in con- 
nection with his declarations. There was some proof offered of the 
condition of his back, which perhaps tended to show that he might 
have sustained a hurt of some kind; but there was nothing what- 
ever in the case to connect the discoloration observed upon his skin 
with any accident immediately preceding his sickness, and to which 
that illness might be attributed, nor any to make known how long 
it had been there, when it was produced, or under what circum- 
stances. This statement will serve to manifest what importance the 
jury may have attaches to the evidence given by the doctor, and the 
gravity of the error committed by the court in admitting it, when 
it ought to have been excluded. McCluskey came home on Wednes- 
day, and Dr. Harrison was called. The doctor proceeded to de- 
scribe the condition of his lungs. As the doctor puts it, “ he exam- 
ined his lungs and chest, and thoroughly examined his trunk.” 
The doctor made no inquiries, nor did the patient then make any 
statements, concerning the trouble or its cause. Evidently the 
physician did not conclude that the disease came from an injury, 
since he,made no examination to discover the truth in respect of 
this matter. The usual course was taken, the patient was pre- 
scribed for aad left in the care of nurses until evening of the fol- 
lowing day, when the doctor called to learn the condition of his 
patient. There are some discrepancies in the doctor’s testimony, 
which would leave the matter in doubt as to the time when the 
conversation about to be narrated was had. At one time he puts it 
on the evening of the second day, and at another on the third day, 
As the court views the law, it is not important to settle which ac- 
count is correct. In substance the testimony was that McCluskey 
said he had been hurt in the mine; that he was helped down to the 
boarding-house, and irom there to his room. He told the doctor 
tliat he was down in Aspen; that he voted, and then walked up 
the mountain to the mine; that he was foreman up there, had charge 
of a gang of men, and was in the performance of his duty when he 
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received his injury. The man was sick, and on what proved to be 
his death-bed. A jury would very naturally suppose that these con- 
fidential statements to the physician would be an uncolored and 
truthful narration of what had produced his sickness. The objec- 
tion which was interposed to the introduction of that testimony 
ought to have been sustained. In this case the act or the accident, 
the res gestze, was in the mine, on the hill, and out of town. If 
any accident had occurred, it happened more than 48, certainly 
more than 36, hours prior to the time that the statement was made 
to the doctor, and the narration was no part of the thing itself; 
and it is always true that, when the declarations are merely narra- 
tives of past occurrences, they cannot be received in evidence. As 
was well said in People vs. Davis (56 N. Y., 95), by Grover, J.: 
“The question is, did the proposed declaration accompany the act, 
or was it so connected therewith as to constitute a part of it? If 
so, it is a part of the res geste and competent; otherwise, not.” 
The same principle was expressed in Tilson vs. Terwillinger (56 N. 
Y., 273), by Folger, J., who says: “To be a part of the res geste, 
they must be made at the time of the act done, which they are sup- 
posed to characterize; they must be calculated to unfold the nature 
and quality of the acts which they are intended to explain; they 
must so harmonize with those facts as to form one transaction; 
there must be a transaction of which they are considered a part; 
they must be concomitant with the principal act, and so connected 
with it as to be regarded as the result and consequence of co-existing 
motives.” This law has been laid down in many cases and in many 
ways, but always with the same general limitations. It is not a 
matter of discretion with the presiding judge to determine whether 
or not the declarations are admissible. That is determinable by 
well-settled principles of law, which must be applied to each case 
as it arises; the restriction being that the declaration must be con- 
temporary with the principal transaction, and derive some degree 
of credit from it: Waldele vs. Railroad Co., 95 N. Y., 275; Tilson 
vs. Terwillinger, 56 N. Y., 273; People vs. Davis, 56 N. Y., 95; Reg. 
vs. Beddingtield, 14 Cox, Crim. Cas., 341; Meek vs. Perry, 36 Miss., 
190-260; Merkle vs. Township of Bennington, 58 Mich., 156; Pat- 
terson vs. Railroad Co., 54 Mich., 91; Lund vs. Inhabitants of 
Tyngsborougk, 9 Cush., 36; Martin vs. Railroad Co., 103 N. Y., 626. 

In no light in which these declarations can be viewed can they 
be taken as a part of the principal transaction, and therefore re- 
ceivable in evidence. For the error committed by the court in ad- 
mitting the statements made by McCluskey to his physician, this 


judgment must be reversed, and the cause remanded for a new trial. 
VoL, XXI.—35. 
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By chapter 180, Laws 1885, ‘‘ millers’ and manufacturers’ mutual insurance 
companies,” organized under chapter 91, Gen. Laws 1881, having the 
specified amount of ‘“ capital,’’ were authorized to enter into contracts 
of simple ‘all cash” (not mutual) insurance to the limited extent 
specified. 


A policy in the ordinary form of such contracts held to be a contract of simple 
(not mutual) insurance. The holder did not become a member of the 
company, and upon the termination of the policy by insolvency proceed- 
ings the right of the holder to a repayment of the unearned premium is 
not inferior to the claims of other policy-holders who have suffered loss 
by fire. 

The premium notes of members of the corporation are subject to assessment to 
pay such unearned premiums, 


Fiercuer, Rocxwoop & Dawson, for Appellants. 
Kerrn, Evans, Tuompson & Farrcuixp, for Rexpondent. 


Dickinson, J. 

The above-named corporation was organized under chapter 91, 
Gen. Laws 1881, entitled “ An act authorizing tbe formation of mil- 
lers’ and manufacturers’ mutual insurance companies.” After the 
passage of the statute authorizing such corporations having a speci- 
fied amount of capital to “assime risks on the all-cash plan” 
(chapter 180, Gen. Laws 1885), the corporation conducted its busi- 
ness of insurance on both the “ mutual ” and the “all-cash ” plans, 
so called. Its by-laws contemplated this, and contained provisions 
respecting insurance both by “participating or mutual policies” 
and “non-participating or cash policies.” In distinct terms, which 
need not be here recited, they declared that all persons holding 
policies issued on the “ premium note or participating plan ” should 
become members of the corporation, entitled to all its benefits, and 
liable for all its losses and expenses to the extent of their premium 
notes; and that the holders of “ non-participating ” policies should 
pay their premiums in cash; should not be members of the corpor- 
ation; and should not be entitled to share in its profits, nor liable 
for its losses, expenses, or debts. The policies issued for mutual 
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insurance, where premium notes were given by the insured as part 
of the consideration for the insurance, were different in their forms 
and provisions from those issued where the entire premium was 
paid in cash. The policies of the latter kind were in the usual form 
of policies issued by stock insurance companies. They provided 
for the repayment of unearned premiums on the usual conditions, 
and contained none of the distinctive features of mutual insurance; 
while the former stated that the holders of such policies became 
members of the corporation, and contained various provisions re- 
lating to the right of such policy-holders to share in the profits of 
the company, and to their liability for losses and expenses. In 
1890, in an action against the corporation, prosecuted in accordance 
with the provisions of chapter 76, Gen. St. 1878, the corporation 
was adjudged to be insolvent, a receiver was appointed, its assets 
sequestered, and it was enjoined from the further prosecution of 
its business. This appellant Powell acquired by assignment the 
claims of several holders of “ all-cash ” policies against the corpor- 
ation for premiums unearned at the time when by these sequestra- 
tion proceedings the contracts of insurance were terminated. His 
claim for the repayment of the unearned premiums was disallowed 
by the receiver. On appeal to the district court, it being considered 
that the holders of such policies became members of the corpora- 
tion, it was decided that, while the claims should be allowed, their 
payment should be postponed until all claims for losses and ex- 
penses had been fully paid, and that they should not be paid out of 
the proceeds of assessments made upon the premium ‘notes of the 
members. The claimant then appealed to this court. 

By the insolvency and sequestration proceedings all outstanding 
policies were in effect canceled—Taylor vs. Insurance Co. (Minn.)— 
and the policy-holders whose rights passed by assignment to the 
appellant became creditors of the corporation to the extent of the 
unearned premiums. It may be conceded that, if the holder of an 
“all-cash ” policy is to be deemed to have been a member of the 
corporation, entitled to participate in its management and to share 
in its profits, his claim as a creditor should be postponed to the just 
demands of those not standing in any such relation. But if his 
relations with the corporation were only those of one merely con- 
tracting with it for insurance, then his right to the repayment of 
the unearned premium is not inferior to the rights of other credi- 
tors. It should be admitted that the mere fact that the law or the 
charter of a mutual insurance company permits insurance to be 
effected on the basis of a payment of the full consideration or pre- 
mium therefor in cash when the policy is issued does not alone 
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determine that the transaction is not one of mutual insurance, or that. 
the insured does not thereby become a member of the corporation. 
Doubtless a mutual insurance company may be authorized to re- 
ceive the full premium in cash, and no contingent liability will rest 
thereafter on the assured, and yet the transaction be in all essential 
particulars one of mutual insurance. But we are to consider what 
was the nature and effect of a contract of insurance under the 
statutes above cited, and as evidenced by a policy in the ordinary 
form of a contract of insurance, not containing any of the features 
peculiar to mutual insurance, end the whole premium for which was 
paid incash. The act of 1881 (section 1) authorized a specified 
number of persons, being actual residents of this state, en- 
gaged in the business of milling or manufacturing therein, and 
owning property of a specified amount, to form themselves into a 
corporation for the purpose of insuring, “upon the plan of mutual 
insurance,” mills, manufactories, elevators, and the contents and 
products thereof. Section 12 of this law provides that 

Every person insured by such corporations shall pay at the time of receiv- 
ing his policy such sum in money, and give his premium note for such further 
sum, as may be required; and every person effecting insurance in any com- 
pany organized under this act * * * shall thereby become members of 
such corporation during the period of insurance, and shall be vound to pay 
for losses and such necessary expenses as may accrue in the management of 
such company, in proportion to the amount of such premium note. 

By the law of 1885, above referred to, it was enacted that when- 
ever the capital of any company organized under the act of 1881 
should amount to $200,000, of which not less than $40,000 should 
‘be actual funds, “ such company may assume risks on the all-cash 
plan, and issue policies against loss or damage by fire or lightning 
on any property, real or personal, to an amount not exceeding five 
per centum of its capital.” The construction of this latter act, 
which seems to be most in accordance with the apparent intention 
of the legislature, is that it permitted such mutual insurance com- 
panies to enter into contracts of insurance to the extent specified, 
based upon their accumulated capital, and into which contracts the 
peculiar features of mutual insurance, as specified in the prior law, 
need not enter. Perhaps the corporation might make contracts of 
insurance on the all-cash plan in such terms that the assured would 
become members of the corporation, entitled to share in its profits 
and participate in its management. We only consider at present 
that it was permitted to make contracts of insurance, just as ordi- 
nary stock companies usually do. 

The act of 1885, which was not in terms an amendatory law, was 
not intended merely to so modify the terms of the prior act as to 
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provide that in the transactions of mutual insurance by corporations 
organized under that prior law the entire premium might be paid 
at once in cash, in place of the combined cash and premium note 
system, specified in the earlier statute. If the act of 1885 did au- 
thorize this, it certainly went further. It contains important pro- 
visions, having no natural or reasonable relation to such a purpose, 
but which in ordinary and unqualified terms seem to confer upon 
such mutual insurance companies the right to enter into ordinary 
contracts of insurance in the manner in which such contracts are 
usually made. It is required as a condition that the company shall 
have acquired a “capital” amounting to $200,000, which must in- 
clude at least $40,000 in “ actual funds ” (which means cash premi- 
ums, investments, and accumulations on hand, and is distinguished 
from the premium notes, which are designated the “ contingent 
fund.”) Section 14 of the law of 1881. Such a requirement is in 
accordance with the policy of the state, manifest in our general 
laws, imposing like conditions on joint-stock insurance corporations, 
and rests upon the obvious purpose of securing policy- holders who 
merely contract with the corporation for insurance, relying upon its 
financial responsibility; they being in no other respect interested 
in the corporation or in its management. Again, the insurance 
which such companies were specially authorized to assume by the 
act of 1885 is in at least two important respects different from that 
authorized by the act of 1881, under which this corporation was 
created; and there is no reason to suppose that the authority con- 
ferred by the earlier act has been in these respects modified. The 
insurance specified in the act of 1885 is limited to an amount not 
exceeding 5 per cent of the capital. No such limit is fixed to the 
business of mutual insurance under the act of 1881. The act of 
1881 only allows persons interested in milling or manufacturing to 
become incorporated, and only permits insurance upon property 
employed in such business. The act of 1885 permits insurance “on 
the all-cash plan” on any property, real or personal. These dis- 
tinctions afford strong reason in support of the conclusion that the 
act of 1885 was intended to allow corporations organized for mutual 
insurance under the earlier act to add to that business, to a limited 
extent, the business of general fire insurance, based on the credit 
and accumulated capital of the corporation, and not on the mutual 
plan. To these considerations it is to be added that the simple, un- 
qualified language in which the authority is expressed in the act of 
1885 points to the same conclusion. Such mutual insurance com- 
panies “may assume risks on the all-cash plan, and issue policies 
against loss or damage by fire or lightning on any property, real or 
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” 


personal, to an amount not exceeding,” ete. If the corporation 
was permitted by the act of 1885 to enter into such simple contracts 
of insurance, it did so in the cases here presented. The policies 
were only contracts of insurance, and contained nothing creating 
any other relation between the corporation and the policy-holders 
than that of insurer and insured. It is entirely clear that the cor- 
poration intended and understood these contracts to be of that 
character, and there is no reason to suppose that the intentions of 
the assured were not the same. This construction of the statutes 
and of the contracts under consideration leads also to the conclusion 
that the premium notes of the members of the corporation, which 
constitute its “ contingent fund,” may be resorted to, if necessary, 
to pay the unearned premiums on policies of simple (not mutual) 
insurance, whose holders sustain no other relation to the corpora- 
tion than that of parties who had thus contracted with it. Such 
notes constitute a part of the ‘‘ capital” of the corporation (section 
14, act 1881), and comprise a part of the “capital” required by the 
act of 1885 to be held by the company as a condition of its right to 
engage in this kind of insurance. They are to be deemed a part of 
the fund upon the credit of which such contracts of insurance are 
entered into. No reason is apparent why such an accumulation of 
“capital ” should be required as a condition of entering into such 
contracts of insurance if that capital is not legally liable to meet the 
obligations thus created; nor do we see any distinction in this re- 
spect between the express contract obligation to pay for losses by 
fire and the obligations expressed in the same contracts to repay 
unearned premiums. A claim based upon certain checks is referred 
to in the briefs, but we do not discover that the court below ruled 
upon it, nor that a ruling was sought. We therefore do not con- 
sider it. The order of the district court allowing the claim will be 
modified by striking out the condition specified as to the order of 
payment, so that the allowance shall be without qualification. 
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Insurance was under an open canal policy, with which was a book in which 
was entered by the insured the risk offered, and afterwards endorsed or 
disapproved by the agent. The risk, which was from Brooklyn to Tarry- 
town, was entered as ‘‘ from New York Harbor to,” the destination col- 
umn being blank. In the approval column the agent wrote the word 
harbor on receiving the book. 


Held, That the failure to state time of voyage or the place of destination did 
not avoid the policy. The question as to what constituted New York 
Harbor was for the jury. 


Held, That where the boat grounded, because left by the tide, and broke in 
two, and there was evidence of seaworthiness at the time of lading, un- 
seaworthiness will not be presumed. 


April 26, 1886, the defendant issued to Sherman Petrie an open 
uniform cana! cargo policy, by which it undertook to 


Insure the several persons whose names are hereafter endorsed hereon as 
owner, advancer, or common carrier, on goods * * * on his own boat, or 
boats belonging to others, loaded on commission or charter. From place to 
place, as endorsed hereon, or ina book kept for that purpose, at the rate, and 
onthe goods * * * asspecified in the said endorsement. No risk con- 
sidered as insured under this policy until said endorsement is approved and 
signed by this company or its duly authorized agents at New York, unless 
with special agreement with the company, and endorsed hereon. 

Beginning the adventure upon the goods * * * from and immediately 
following the lading thereof, at the port or place endorsed as aforesaid, and 
continuing the same until the said goods * * * shall be safely landed at 
the port of destination as aforesaid. 

Touching the adventures and perils which the said insurance company is 
contented to bear and take upon itself on said trip or voyage, they are of the 
seas, canals, rivers, and fires, and all other perils, losses, or misfortunes that 
shall come or happen to the hurt, detriment, or damage of the said goods 
* * * Jaden on board of the said boats on the voyage or trip aforesaid. 


Excepting certain perils and losses which do not include the mis- 
fortune which happened to the boat in question. 
It was provided in the policy that in ease of loss, 


and within thirty days from the time the same may happen, the said insured 
shall deliver to said company as particular an account thereof as the nature 
of the case will admit. 


* Opinion filed, March 8, 1892. 
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Also :— 


That no suit or action against this company for the recovery or any 
claim upon, under, or by virtue of this policy shall be sustainable in 
any court of law or chancery unless such suit or action shall be commenced 
within the time of twelve months next after such loss or damage shall occur. 

With this policy a book was delivered to the insured ruled in 
columns, and having the following printed headings: “ Date; Ac- 
count of; Vessel or boat; From; To; Cargo; Amount; Premium; 
Signature of Approval.” 

Sherman Petrie was a forwarder engaged in business at 142 
Broad Street, New York. W. M. Onderdonk & Co. were insurance 
brokers, agents of defendant, and engaged in business at Nos. 1 
and 3 Beaver Street, New York. By the course of business 
between Petrie and W. M. Onderdonk & Co. the cargoes laden on 
boats were entered by Petrie or his clerk in this book, which was 
sent daily to W. M. Onderdonk & Co., and they approved or disap- 
proved of the risk so offered. Their approval was indicated by 
entering in the column headed “Signature of Approval ” the num- 
ber of the page of their own book in which the risk was entered. 
This was the usual form of approval, but when risks were taken for 
“‘ The Harbor of New York ” the approval of the agents was denoted 
by the word “ Harbor” written in the column headed “Signature 
of Approval.” 

The premiums were fixed by the insurance agents and charged 
to Petrie, who paid them monthly. October 17, 1887, Petrie loaded 
the canal boat “C. L. Abel” with one thousand barrels Portland 
cement, and on that day entered in the columns of his insuraace 
book: “ Date, Oct. 17, 1887; Account of, Sherman Petrie; Vessel or 
boat, C. L. Abel; From, New York Harbor; To, Blank,” except as 
the word “ Harbor” extended into that column; “ Cargo, Cement; 
Amount $2,500; Premium, no entry; Signature of Approval, no 
entry;” and sent the book to W. M. Onderdonk & Co. on the same 
or the next day, and thereupon they wrote the word “ harbor ” in 
the column headed “Signature of Approval,” and returned the 
book to Petrie. The boat left Brooklyn October 19, 1887, and 
reached Tarrytown, its destination, the next morniny, where later 
in the day it sank at its dock. The sinking was caused by the tide 
going out and grounding the boat at about its centre, which caused 
it to break in two, so that it filled with water and destroyed the 
cargo. This action was brought December 1, 1888, to recover this 
loss. The defenses interposed were: (1) That the defendant did 
not insure the risk; (2) that a valid contract to insure was not 
entered into because the duration of the risk was neither measured 
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by time nor termini of the voyage; (3) that the loss was not occa- 
sioned by the perils insured against; (4) that proofs of loss were 
not furnished within thirty days; (5) that the action was not begun 
within twelve months after the happening of the loss. 


Epwin G. Davis, for Respondent. 

JosePH F’. Mosuer, for Appellant. 

Fouuert, Cu. J. 

The question which meets us at the threshold of this discussion 
is, was the evidence sufficient to justify the submission of the ques- 
tion, whether the defendant’s agents approved of the application 
for this insurance? The authority of W. M. Onderdonk & Co. to 
bind the defendant by endorsing in the book in any form their ap- 
proval of the risk proposed, is not denied. Six days before the 
entry in question the insured entered on the same book an applica- 
tion for insurance on the boat “ Delia McKeever” for $2,500 on 
cement, New York Harbor, which was approved by writing the 
word “harbor” in the column designated “Signature of Ap- 
proval.” The insured testified that other risks were approved by 
the entry of the word “harbor ” in the approval column. A clerk 
of the insurance brokers, who was sworn in behalf of the defend- 
ant, testified that he wrote the word “harbor” opposite this appli- 
cation and the same word in the same book against other applica- 
tions for insurance, and that it indicated an acceptance of the risk 
by insurers other than the defendant. The witness also testified 
that he never informed the insured that the word “ harbor ” indi- 
cated that the risk was not taken by defendant, but by some other 
company, and that the insured had no other open policy and book, 
except these issued by defendant. The assured testified that these 
brokers did all of his insurance, that he always applied for it in 
the same way by entering the proposed risk in this book and send- 
ing it to the agents for their approval, who usually returned cer- 
tificates of insurance executed by the defendant, and that he never 
had received any from any other company. This state of the evi- 
dence justified the court in submitting the question of the accept- 
ance of the risk by the defendant to the jury, and its verdict must 
be regarded as final upon this question. 

Was the contract of insurance void because the duration of the 
risk was not fixed by time nor for a voyage between specified 
places? Ordinarily marine contracts of insurance not specifying 
the duration of the risk either by time or by the places at which 
the voyage insured is to begin and end are void for uncertainty: 
Molloy, Bk., 2, Chap. 7, § 14; 2 Par. Mar. L., 311; 1 Phil. Ins., 
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§ 918; 1 Arn. Mar. Ins., 6th Ed., 236; Manly vs. United M. & F,. 
Ins. Co., 9 Mass., 85. 

The undisputed evidence is that during the season of 1887 the 
assured had been engaged in forwarding cargoes of Portland 
cement to the contractors engaged in extending the Croton water 
supply, which were delivered at various points in the upper part of 
the harbor of New York, on the Harlem River, and at Tarrytown. 
It was the custom of the contractors to direct the assured to load 
five or six thousand barrels on boats and subsequently designate 
the places at which they should be unloaded. That in such cases 
the place of destination could not be entered in the book, and 
that the words ‘from New York to harbor” indicates such ship- 
ments. The assured alsv testified that all of these cargoes had 
been insured through these agents by the defendant under the 
policy put in evidence and by entries on the book made as in this 
instance. Under such a practice an insurance on a cargo to be de- 
livered at some place in the same port would not be so indefinite 
and uncertiin as to render the contract void, both parties under- 
standing what was meant by the term. Did the loss occur in that 
harbor? It was competent to receive evidence as to the meaning 
in the business of insurance of the term, “ Harbor of New York:” 
Nelson vs. Sun Mutual Ins. Co., 71 N. Y., 453. Upon this issue 
there was evidence that the term “ Harbor of New York,” as used 
in the business of marine insurance, included Tarrytown and other 
points within the New York custom house district. Other witnesses 
testified that the harbor of New York did not extend above Spuy- 
ten Duyvil, and did not include Tarrytown. This question was 
submitted to the jury and found for the plaintiff. No available 
error is presented by the ruling on the question put to the witness 
Baker, because he was subsequently permitted to testify as to the 
meaning of the words “New York to harbor” and fully as to all 
facts called for by the question. 

It is insisted that the loss was not within the perils insuved 
against. The evidence is that the “Abel” was loaded at the 
Anglo-American Stores, Brooklyn, N. Y., October 19, 1887, and left 
that place at 8 o’clock p. m. of that day in a tow bound for Tarry- 
town, where it arrived at 1 o’clock the next morning. The boat 
was moored alongside of the dock, and when the tide went out it 
grounded and was so broken or strained that it sank, and the cargo 
was destroyed. It was testified that the boat was seaworthy when 
laden, which evidence was not disputed. This case does not fall 
within the class of cases of which Berwind vs. Greenwich Ins. Co. 
(114 N. Y., 231) isatype. In that case the boat sprung a leak and 
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sank without any known cause. It was held that this raised a pre- 
sumption that it was unseaworthy, but that this presumption 
might have been rebutted by showing that the loss was occasioned 
by some other cause than the unseaworthiness of the boat. This 
was precisely what was done in this case. 

Whether the defendant had waived the requirement in the policy, 
that formal proofs of loss should be furnished within thirty days, 
and an action brought within twelve months after a loss, was sub- 
mitted to the jury and was found for the plaintiff. No point is 
made by the learned counsel for the appellant that the evidence was 
insufficient to sustain the verdict on these issues. 

But two exceptions were taken to the instructions given by the 
court, and neither of them was argued by the learned counsel for 
the appellant. 

I think ‘the judgment should be affirmed, with costs. All concur. 


SUPREME COURT OF PENNSYLVANIA. 


McFARLAND 
vs. 
KITTANNING INS. CO.* 


The policy provided that it should be void if incumbered by judgment or 
otherwise. With knowledge of judgment liens, the agent called on in- 
sured, received explanations, demanded an appraisemeut, which was 
submitted to, and an adjustment made preventing the insured from re- 
building for nearly five months. 

Held, That the facts justified a finding of a waiver of the incumbrances. 


Srevens & Owens, for Appellant. 
Joun D. Bratr, fur Appellee. 
Mrrcuet1, J. 

The subject of waiver by acts in pais, notwithstanding stipulations 
in a policy of insurance that nothing less than an express agree- 
ment indorsed on the policy shall be effectual for that purpose, has 
just been considered in Insurance Co. vs. Gould (ante, p. 535), 
(opinion filed herewith), and we refer to the review of the cases 
there made, to show that the charge of the learned judge, that 
evidence of a parol waiver was not competent, cannot be sustained. 
Before reaching the conclusion, however, that the case was wrongly 
withdrawn from the jury, we must examine the facts set up as 
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evidence of a waiver. The policy contained rather unusually 
stringent conditions that if the property was incumbered by judg- 
ment or otherwise, or should become so incumbered, without the 
consent of the company indorsed thereon, it should cease to be 
binding on the company, and that nothing less than a specific 
agreement, clearly expressed and indorsed on the policy, should be 
construed as a waiver of the conditions. It is undisputed that 
there were incumbrances at the date of the policy, and others sub- 
sequently, of which no notice was given or consent obtained. The 
liability of the company was, therefore, discharged if the company 
chose to so treat it, and had it remained passive there would have ° 
been no cause of action. But, in fact, the company did not remain 
passive. On receipt of the proofs of loss the secretary wrote ask- 
ing for further information, which was furnished. An agent then 
called on plaintiff with the proofs of loss in his possession, ex- 
amined the remains of the fire, and, according to plaintiff, produced 
a list of the liens from the docket of the court, received explana- 
tions in regard to them, and then demanded an appraisement under 
the terms of the policy. This latter statement and some others are 
denied by the defendant, but for the present purpose we must 
assume that the jury would have found them to be true. After 
some delay, appraisers were appointed by the parties, respectively, 
and an adjustment of the loss was made, which the agent of the 
company then promised shotld be paid in ninety days. These 
negotiations lasted nearly five months, and plaintiff alleges that 
during that time he was prevented from rebuilding his barn, and 
suffered other inconveniencies and damage in consequence. In ad- 
dition to this, the adjustment of the loss by the appraisers was, 
under the twenty-second condition of the policy, binding and con- 
clusive as to amount, and, though they might give him but a small 
part of what he deemed his loss, the plaintiff was nevertheless 
barred, by his submission, from any larger claim. 

Do these facts, assuming the jury to find them, afford sufficient 
evidence of such a change in plaintiff's position, to his detriment, 
and in reliance on the acts of the company, as will justify the jury 
in finding a waiver, under the second branch of the rule laid down 
in Insurance Co. vs. Gould? In Coursin vs. Insurance Co. (46 Pa. 
St., 323), the facts constituting the waiver are not reported, but the 
language of Justice Thompson, on page 331, is closely applicable 
to the present case: “If it [the company] acted and promised, 
after the action was legally barred, as if it did not intend to insist 
on the limitation, and put the party to trouble, expense, and anxiety 
in regard to his claim, they need not complain of a jury finding 
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that they did waive it.” And in Insurance Co. vs. Miller (120 Pa. 
St., 504, 517), the present chief-justice says: “If, with the knowl- 
edge in its possession of every fact upon which to avoid the policy, 
they misled the plaintiff for nearly a year, subjected him to the ex- 
pense of procuring plans and specifications of his building, and 
never informed him that they would not pay because the policy 
was avoided, they have no ground to complain if they are now held 
to be estopped from setting up such a defense.” In this last case, 
and also in Snowden vs. Insurance Co. (122 Pa. St., 502), the facts 
relied upon to establish a waiver were certainly no stronger than 
they appear to be in the present; and under -those decisions, the 
latest and most analogous of a long line, we must hold that the 
evidence in the present case should have gone to the jury on the 
question of waiver. 

The learned judge apparently fell into error by following Insur- 
ance Co. vs. Weiss (106 Pa. St., 20) too literally. Some of the ex- 
pressions in the opinion therein upon the question of waiver of 
proofs of loss would probably justify the taking of the present case 
from the jury. But the opinion must be read in its connection, 
as applied to the evidence. The principle of waiver, by acts and 
declarations, is expressly stated by the learned judge, but he then 
proceeds to the facts, and says that of waiver as to proofs of loss 
there was no sufficient evidence, and of waiver as to time of bring- 
ing suit no evidence at all. Upon its facts, the decision is in 
line with the others already cited. I have, of course, discussed 
the case entirely from the plaintiff's point of view of the facts. 
The truth of plaintiff's own testimony, of Crawford’s contradiction 
of it, of the latter’s knowledge of the incumbrances before his de- 
mand for appraisement, the extent of his authority, and how far 
his knowledge is that of the company, and other like questions, are 
for the jury on the weight of the evidence. The omission of notice 
of incumbrances is not, however, a mere formal defect, but a breach 
of a substantial condition of the insurance; and in view of this 
fact, and of the express stipulation in the policy that nothing 
should amount to a waiver unless specifically agreed to and indorsed 
on the policy, it will be the duty of the plaintiff to establish the 
parol waiver by a clear preponderance of evidence. But where a 
case is taken from the jury, and decided as a matter of law upon 
the sufficiency of the evidence, we must (as in cases of nonsuit, 
Elkins vs. Insurance Co., 113 Pa. St., 386) treat the plaintiffs case 
as though the jury had found it to be true. Upon the actual facts 
or the weight of the evidence we indicate no opinion; indeed, we 
have none. Judgment reversed, and venire de novo awarded. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


CONNECTICUT FIRE INS. CO. 
vs. 
TILLEY.* 


The policy insured $3,000 on ‘eight double tenement houses,” reciting 
$187.50 on each. A part of the sixteen houses were unoccupied. 


Held, That they were not insured as one house, but as sixteen different 
~.. houses, and those unoccupied were vacant within the meaning of a policy 
provision against the ‘‘ premises ” becoming unoccupied. 

Tunstatt & Tuom, for Plaintiff in Error. 

Suare3& Huaues, for Defendant in Error. 

Lacy, J. 

This is a writ of error to a final judgment of the Circuit Court of 
thejCity{of Norfolk rendered on the 24th day of January, 1891. 

This is the sequel of the case of Tilley vs. Connecticut Fire In- 
surance Co., 86 Va. Rep., 811. At that hearing in this court the 
writ of error was to this court from the action of the circuit court. 
In sustaining the demurrer of the defendant to the declaration of 
the plaintiff, this court held the declaration sufficient, and in the 
reversed the circuit court, and the case went back and was tried 
in circuit court, and verdict and judgment rendered against the de- 
fendant for $3,000, the whole amount of the policy. The defendant 
having excepted to the action of the trial court in giving certain 
instructions, and in refusing others, and in overruling the motion 
of the defendant to set aside the verdict and grant to the defend- 
ant !a new trial, applied for and obtained a writ of error to this 
court. The case is as follows:— 

On the 20th of November, 1884, the plaintiff in error issued its 
policy jof insurance, by which it insured one Laforme, for the 
benefit of the defendant in error, in the amount of $3,000 on the 
eight double tenement houses of the said Laforme—that is to say, 
as the policy recites, $187.50 on each tenement of her said eight 
double tenement houses. 

The policy contained a provision that, “if the premises become 
unoccupied, and so remain for more than ten days, without the 
assent of the company endorsed thereon * * * then, and in 
every such case, this policy shall become void.” 

It was proved at the trial that after the said buildings were in- 
sured they became occupied, and the policy allowed twenty days 
Cee nn nn eee ee en ae ee 
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to effect this occupation, and that shortly after all of them became 
unoccupied, and eight of them were never afterwards occupied, 
and were unoccupied at the date of the fire. The plaintiff in error 
never having endorsed the consent of the company thereto nor 
been notified thereof as the policy requires, and now claims, that 
by reason of this becoming and remaining vacant for months, the 
policy as to the unoccupied tenements was forfeited by the terms 
of the policy. The defendant in error insists that, by reason of 
the occupancy of some of the buildings, the said buildings were 
not unoccupied, but occupied, and that there is no forfeiture under 
the conditions attached to the policy, and this is the only question 
to be determined. 

In considering a contract of insurance we are governed by the 
same rules of construction which apply in construing other con- 
tracts. It is a contract between the parties, reduced to writing, by 
which they have mutually agreed to be bound, and the first ques- 
tion which arises, if any construction becomes necessary, is what 
appears to be the intent of the parties, as manifested by their 
agreement, and this intent is sometimes given great prominence, 
Lord Hale once saying that, “the judges ought to be curious and 
subtle to invent reasons and means to make acts effectual accord- 
ing to the just intent of the parties; they will not, therefore, cavil 
about the propriety of words where the intent of the parties 
appear, but will rather apply the words to fulfill the intent than 
destroy the intent by reason of the insufficiency of the words: ” 
Croning vs. Scudamen, 2 Lev., 9. The language of a policy is to 
be construed according to its natural meaning, its ordinary and 
usual signification, except where such a construction would render 
the words used senseless, or it is evident from the general scope 
and intent of the instrument that the words were used in some 
‘other sense: See Robertson vs. French, 4 East, 135; Cornfort vs. - 
Fowlkes, 6 Mees. & W., 358; Farley vs. N. Y. Fire Ins. Co., 25 
Wend., 374; Home Ins. Co. vs. Balt. Warehouse Co., 93 U. S. R., 
527; Murray vs. Hatch, 6 Mass., 465; Home Ins. Co. vs. Gwathney, 
82 Va. 

In this case the insurance was on sixteen tenement houses. at 
$187.50 apiece, aggregating $3,000 on the whole. The policy pro- 
vides that if the premises become unoccupied, etc., as already 
stated. What was meant by this? Was it that if one house which 
was irsured should become and remain vacant, in violation of the 
condition, that then the whole insurance on the sixteen houses 
should be forfeited; or that if all the houses, on the other hand, 
except one, should become and remain unoccupied, in violation of 
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the policy, then the policy was not to be forfeited; the cireuit 
court, by its action in instructing the jury and refusing to set aside 
the verdict, held the latter, because, as we have already stated, 
eight of the said tenements were so vacant, eight occupied. But 
we think neither of these propositions is a reasonable construction 
of the policy. These houses were separate and distinct with lanes 
running between, that is, the eight double houses. They are not 
insured as one house, but as sixteen different houses, which they 
might have been, and still contiguous, and a separate value is placed 
on each, for what purpose? obviously to distribute the insurance 
among them. The case cited by the plaintiff in error of Merrill 
vs. Agricultural Ins. Co. (73 N. Y., 464), is very much in point, and 
the reasoning is satisfactory. Chief Justice Folger, in that case, 
said: “It is plain from the fact of a separate valuation having been 
put by the parties upon the different subjects of the insurance that 
they looked upon them as distinct matters of contract. The effect 
of the separate valuation was to make them so.” 

It is contended by the defendant in error that the company 
waved the non-occupancy clause by insuring the buildings when 
vacant. We do not think thisis so. The policy allows twenty days 
to get the buildings occupied, as they were new and just nearing 
completion, in the construction. This was a waiver for twenty days 
only, and an express insistence on the non-occupancy clause after- 
wards. This was the obvious effect of the said provision of allow- 
ing twenty days to get them occupied, and in this respect is unlike 
the cited case: Ins. Com. vs. Kranich, 36 Mich., 289. 

It is there said: “If, however, the property is unoccupied when 
the risk is taken, and there is no provision in the policy requiring 
the insured to make any change in this respect, we are of opinion 
that the company would be liable for a loss occurring when the 
property was vacant;” although in the meantime it had been 
occupied. 

In this case the limit of twenty days is fixed by mutual agree- 
ment, during which the company agrees to waive the non-occu- 
pancy clause, after which time the insured agrees to notify the com- 
pany of any occurring vacancy; and this provision having been 
violated as to eight of these houses, and the recovery should have 
been limited as to those occupied, and the circuit court having de- 
cided otherwise, its judgment will be reversed and annulled and 
such judgment rendered here as the circuit court ought to have 
rendered. Judgment reversed. 
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SUPREME COURT OF MINNESOTA. 


STATE ex ret. CLAPP, Arrorney GENERAL, 
v8. 
EDUCATIONAL ENDOWMENT ASS’N, oF MINNEAPOLIS. * 


A corporation organized under the provisions of Chapter 184, Gen. Laws 1885, 
engaged in the business of life or endowment or casualty insurance on 
the co-operative plan or assessment plan, may be proceeded against in the 
manner prescribed in Section 12, c. 76, Gen. St., 1878. The remedy pro- 
vided by Section 12 of said chapter 184 is not exclusive. 


Srrincer & Seymour and Kyerrner & Fauntieroy, for Appellant. 
Haynes & Cuassz, for Respondent. 
Coins, J. 

The defendant is a co-operative or assessment insurance com- 
pany on the endowment plan, incorporated in the manner pre- 
scribed in chapter 184, Gen. Laws 1885. This action was brought 
against it under the provisions of section 12, c. 76, Gen. St. 1878, 
to restrain and prohibit it from further exercising any of its cor- 
porate rights, privileges and franchises; and, admittedly, a good 
cause of action has been set forth in the complaint if the remedy 
contemplated and provided for in said section is available. The. 
complaint does not contain facts sufficient to constitute a cause of 
action if the defendant corporation can only be proceeded against 
in the manner detailed and specified in section 12, c. 184, 
supra. On the ground that a corporation organized un- 
der chapter 184 can only be proceeded against after an 
examination and report of the insurance commissioner, supple- 
mented by the opinion and formal application of the attorney 
general—strictly in accordance with the provisions of said section 
12—the court below dismissed the case on defendant’s motion. 
The only question on appeal is whether, by means of various pro- 
visions found in the act of 1885, the method of procedure therein 
prescribed has become exclusive; no other proceedings, legal or 
equitable, having in view the relief herein demanded, being allow- 
able. In terms, section 12 of chapter 76 is comprehensive enough 
to include corporations organized under chapter 184, although such 
corporations are not specially mentioned, and are brought into ex- 
istence by means of a much later statute; so that, unless the method 
of procedure authorized in chapter 76 is prohibited, directly, or by 
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necessary implication, by the provisions found in chapter 184, it 
still exists in full force, and the judgment appealed from is erro- 
neous. We are of the opinion that the mode of procedure authorized 
by section 12 of chapter 184, against corporations, associations, and 
societies conducting an insurance business on the co-operative or 
assessment plan, was not designed to be exclusive, nor does it in any 
degree interfere with or supersede the right of action granted and 
the equitable remedy afforded in the general statutes. It is tosome 
extent cumulative, and is in the nature of a special proceeding, 
initiated in a summary manner, whenever the insurance commission- 
er and the attorney-general are of the opinion that for some cause 
or reason, not specified in the statute, and therefore unascertainable 
with certainty as a matter of law, such corporation, association, or 
society should be restrained from further continuing to transact 
business. This is made the only question for trial, and the verdict 
of a jury is conclusive, “ upon the propriety of restraining such con- 
tinuance of business.” The irregularities or acts of the corporation 
which have instigated unfavorable action on the part of the state 
officials before mentioned need not be any of those specified in sec- 
tion 12 of chapter 76, and the only judgment to be entered against 
the defendant is one forbidding the further transaction of business. 
Such a judgment would prove, usually, wholly inadequate, for it 
would do no more than to suspend the corporation in a state of 
great uncertainty. The consequences which are inevitable in case 
a corporation is obliged to cease business are not provided for in 
any manner. What is to be done with the business of the past, or 
in behalf of the interests of the members or of the creditors, or in 
what manner, if at all, the corporative liabilities are to be ascer- 
tained, and its assets marshaled and distnbuted, is a matter of con- 
jecture, being wholly unprovided for. These important matters are 
all carefully considered and taken care of in chapter 76, and it is 
impossible to conclude that by the legislation of 1885 it was intend- 
ed to substitute for so complete a proceeding one which at best falls 
far short of accomplishing the same results. Section 12 of chapter 
184 is not a later and more precise expression of the legislature, 
aimed at the same object; and therefore the case does not come 
within the principle which requires that specially directed and more 
recent provisions of the law-making power are to be taken as an 
exception to earlier general ones. 

Nor is there any indication in sections 5 or 6 of chapter 184 of an 
intention to remove the corporations therein mentioned from the 
effect of general legislation in respect to proceedings looking to the 
forfeiture of corporate franchises and the winding up of all corpor- 
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ative affairs, as has been argued by counsel for respondent. The 
language on which this claim is predicated is found to conclude two 
distinct sections—5 and 6. In section 5 the corporation, associa- 
tion, or society which shall be deemed to be engaged in the busi- 
ness of life or endowment insurance on the co-operative or assess- 
ment plan is particularly described; while in section 6 the corpor- 
ation, association, or society which shall be deemed engaged in the 
business of casualty insurance on the same plan is also described 
with particularity. The language alluded to, common to both sec- 
tions, rendering such corporations, associations, and societies “ sub- 
ject only to the provisions of this act,” has reference merely to the 
modes and methods of transacting corporative business, and the 
regulation of the same. It means simply that corporations, asso- 
ciations, and societies engaged in the business specified in chapter 
184 shall not be subject to, or compelled to comply with, the general 
laws of the state regulating life, endowment, and casualty insurance 
companies. That the proceeding authorized by section 12 is not 
the only one contemplated is evident from section 7, for in that sec- 
tion another and distinct remedy is provided in cases where there 
has been a refusal to comply with the law in certain respects. And 
that other proceedings were anticipated again appears from the 
wording of section 10, wherein it is provided that every charter 
procured under the terms of chapter 184 shall continue until re- 
voked by a court of competent jurisdiction. The judgment to be 
entered when proceedings are under section 12 does not, in terms, 
revoke the charter of a transgressing corporation. As before inti- 
mated, its mission seems to be the suspersion of the power to 
transact business; not an absolute revocation of the charter, or a 
complete deprivation of corporate rights and franchises. 

In conclusion, and as to the contention that the remedy provided 
in section 12 of chapter 184 is exclusive, it may be weil to say that 
a statute which would deprive a creditor, or a stockholder, or the 
state, of the equitable and complete remedy prescribed in chapter 
76, or which would deprive the latter of the right to direct its writ 
of quo warranto against an alleged insolvent or malfeasing corpor- 
ation, its creature and especial charge, should be, and, in our judg- 
ment, would have to be, very direct and unambiguous in its 
provisions. Judgment reversed, and new trial ordered. 
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SUPREME COURT OF WISCONSIN. 


LOOMIS 
v8. 


ROCKFORD INS. CO.* 


Evidence aliunde a policy to show that different rates of premiums were 
charged on separate pieces of property, and an average fixed on where 
the several items were insured in one policy for a specified premium, in 
order to prove that the contract was separable and that a breach as to 
one would not be fatal as to all. 


Rogers & Hatz, for Appellant. 

H. W. Cuynowetn, for Respondent. 

Lyon, C. J. 

This action is upon a policy of insurance. It came to this court 
on a former appeal from a judgment of nonsuit. The judgment 
was reversed, and the cause remanded for a new trial. The cause 
has been again tried in the circuit court, a verdict for defendant 
directed, and judgment entered thereon against the plaintiff. The 
plaintiff appeals from such judgment. A full statement of the con- 
ditions in the policy, and the facts of the case, will be found in the 
report on the former appeal. 

The policy covers property located on different farms, several 
miles apart. The question on the former appeal was whether the 
policy was divisible or not. The circuit court held it indivisible; 
and because the plaintiff had suld and conveyed one of the insured 
buildings without the consent of the defendant company, in viola- 
tion of astipulation in the policy, the court nonsuited him. On the 
appeal from the judgment of nonsuit this court keld that, because 
the insured house which the plaintiff thus sold and conveyed was 
located five miles distant from the insured property which was 
burned, because the risk upon the latter property was entirely un- 
affected by such conveyance, and because the risk was distributed 
in the policy to the insured property in the different locations, the 
contract of instrance was, prima facie, at least, divisible, although 
one sum was specified in the policy as the premium on all the in- 
sured property. That decision is res adjudicata in the case, and 
must be adhered to. The grounds of the decision are quite fully 
stated in the opinion on that appeal, and require no repetition here. 
It is claimed by counsel for defendant that the opinion sanctions 
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the introduction of testimony aliunde the policy to show that the 
insured property belonged in different classes, upon which differ- 
ent rates of insurance are charged; and that fact being proved, the 
the legal inference therefrom is that the premium named in the 
policy is an average one, or a compromise between higher and lower 
rates, which renders the premium, and necessarily the risk also, 
entire and indivisible. The passage referred to in the opinion is as 
follows: “In the present case the aggregate of the insurance is 
$1,100, and the premium is stated in gross at $16.50, which is 1} 
per cent on the amount of the insurance. There is nothing in the 
policy or testimony to show that the insured property belonged in 
different classes, upon which are charged, respectively, different 
rates of insurance, or that the percentage of premium is an aver- 
age between higher and lower rates which the parties understood 
were charged and paid upon different items of the insured property. 
The presumption is, therefore, that each item was insured at 1} per 
cent premium, and the contract should be construed as though it 
was so expressed in the policy. Had it been so expressed therein, 
there can be no doubt the contract would be divisible, and so the 
learned counsel for the defendant company frankly admitted during 
the argument of the cause” Counsel misapprehends the opinion. 
If it justifies the admission of evidence aliunde the policy to show 
the contract indivisible, it does not hold mere proof that the in- 
sured property belongs in two classes, on one of which insurance 
companies charge a higher rate of premium than on the other, 
Sufficient to establish the indivisibility of the contract. The fair 
construction of the language is that to accomplish such result the 
proof must show that the minds of the contracting parties met 
upon and assented to the proposition that different rates of insur- 
ance were charged upon the property, and that the aggregate pre- 
mium expressed in the policy was an average or compromise 
between higher and lower rates. No such proofs were offered by 
defendant, but plaintiff introduced testimony which tended to prove 
(probably does prove) that the parties to the contract understood 
that each item of the property was insured at the same rate, and 
hence that the premium and risk were divisible, as held on the 
former appeal. The learned eircuit court held that the evidence 
conclusively proved the insured property belonged in different 
classes of property, on which different rates of insurance were 
charged by insurance companies, and that the aggregate premium 
expressed in the policy in suit was an average between higher and 
lower rates, which rendered the contract of insurance entire, and 
necessarily defeated the action. For reasons already stated, the 
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ruling was erroreous. Whether parol testimony is admissible to 
show that a written contract, which we have held to be, on its face, 
divisible, is in fact indivisible, because of an understanding between 
the parties when they made it, which is not expressed in the writing, 
was not determined or suggested on the former appeal, and will 
not be determined here. But it seems quite apparent that the 
admission of such testimony comes dangerously near violating the 
rule that parol testimony of antecedent negotiations or agreements 
is inadmissible to contradict or vary the terms of the written con- 
tract. If, without fraud, the writing fails to express the real agree- 
ment of the parties, the safer course is to apply to the court for a 
reformation thereof. In such a proceeding the parol testimony 
would be admissible. The judgment of the circuit court must be 
reversed, and the cause will be remanded for a new trial. 


SUPREME COURT OF NEBRASKA. 


PHENIX INS. CO., oF BROOKLYN, 
v8. 
WEYMOUTH Et At.* 


An advancement of $330 to the agent in this case found from the evidence 
not to be so unreasonable as to release the sureties on his bond. 


Brome, Anprews & Suezay, for Plaintiff in Error. 
James P. Grove, for Defendarts in Error. 
Post, J. 

This is an action on the following bond: “ Know all men by these 
presents, that whereas H. E. Weymouth, of Papillion, in the county 
of Sarpy, in the state of Nebraska, has made application for the 
agency of the Phenix Insurance Company, of Brooklyn, N. Y.: 
Now, therefore, the said H. E. Weymouth, as principal, and John 
Zimmerman, of Papillion, in the county of Sarpy, and Rolf Harm- 
sen, of Papillion, in the county of Sarpy, as sureties, in considera- 
tion of the said H. E. Weymouth being thus appointed as such 
agent, and for value received, undertake and agree to and with said 
company that the said H. E. Weymouth shall at all times during 
the continuance of such agency faithfully perform the duties as such 
agent according to the letters of appointment and instructions he 


— 
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may receive from time to time from said company, and shall faith- 
fully account for, return to, and pay over to said company, its 
agents, attorneys, or assigns, all moneys, balanees of account, 
notes, and property coming into his possession or under his con- 
trol, belonging or owing to said company, or in which said company 
may be interested, at such times and in such manner as may be 
directed and required by said company from time to time, and shall 
pay to and liquidate with said company, its agents, attorneys, and 
assigns, any and all advances of moneys made or claims and 
demands due or owing at any time from him to said company, and 
shall keep and perform all the contracts and obligations made by 
him to and with said company, or in any wise relating to or grow- 
ing out of his connection therewith; the said sureties waiving (as 
to the time the same shall be given) notice of any failure on the 
part of the said agent to faithfully perform any of the duties or 
obligations aforesaid. H.E. Wrymours. [1.s.] Joun Zimerman. 
Rotr HarMsen.” 

The principal therein, H. E. Weymouth, upon the execution of 
said bond, was appointed agent for plaintiff, and continued to act 
in such capacity from the 15th day of June, 1885, until the 1st day 
of January, 1886. In its petition, plaintiff alleges that said Wey- 
mouth, while acting as its agent, converted to his own use and em- 
bezzled the sum of $575.41, the property of plaintiff, which he had 
collected as premium for insurance written by him, and which had 
been advanced to him by plaintiff in the course of his employment. 
Weymouth was not found, but the other defendants answered as 
follows: “First. The defendants Rolf Harmsen and John Zimmer- 
man, answering for themselves only, state that they were sureties 
upon the said bond of H. E. Weymouth; that as such they had no 
supervision or control of the business affairs and adjustments as 
between the said Phenix Insurance Company, of Brooklyn, and H. 
E. Weymouth. Second. Defendants allege that the said Phenix 
Insurance Company were grossly negligent in not requiring and 
compelling accountings and adjustments in the ordinary course of 
business with the said H. E. Weymouth, principal, during his 
agency; but that the said company, by its agents, knowingly and 
wrongfully, carelessly, to the prejudice of said sureties, permitted 
and allowed the said H. E. Weymouth to receive and convert to his 
own use moneys belonging to the said insurance company, and to 
receive continuously during the entire period of his agency, and 
convert to his own use, at various times, sums of money belonging 
to said company, to the prejudice of the said bondsmen. Third. 
Defendants further allege that the said Phenix Insurance Company 
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knowingly extended to the said H. E. Weymouth credit to an un- 
reasonable extent, and beyond the bounds of ordinary prudence, 
during his said agency, to the prejudice of said bondsmen and 
sureties. Fourth. Defendants further allege that the said Phenix 
Insurance Company, by its agents, advanced cash to the said H. 
E. Weymouth, $330 at one time, such advancement being unrea- 
sonable and wholly unnecessary for the purpose of the agency of 
the said H. E. Weymouth, nor was the same expended in that be- 
half, and such advancement was without the knowledge or consent 
of the said sureties, and to their prejudice. Fifth. The defendants 
allege payment, to-wit, that, on or about —, H..E. Weymouth 
paid the said Phenix Insurance Company one hundred dollars 
($100).” Subsequently, defendants were permitted to amend their 
answer by adding the following: ‘‘ That the money claimed by the 
plaintiff to have been advanced by it to Weymouth, its agent, was 
not advanced by the company, but was by another or other persons, 
or was advanced by H. B. Coryell in his individual capacity.” The 
reply to all these allegations is a general denial. 

The testimony clearly showed the conversion by Weymouth of 
the amount alleged. The principal contention was over the sum of 
$330 apparently advanced to Weymouth by plaintiff. Defendants 
introduced as a witness Mr. Coryell, plaintiffs agent, who gave the 
only testimony offered in support of the answer. His testimony 
was to the effect that, of the $330 advanced, between $75 and $100 
was to reimburse him (witness) on account of small sums advanced 
out of his own funds, and the balance, about $250, was for a travel- 
ing outfit for Weymouth, to be used in canvassing for plaintiff. He 
further testified that such an advancement, for such purpose, is a 
customary trausaction by insurance companies, including the plaint- 
iff. Mr. Weyman, a representative of the plaintifi’s company, testi- 
fied that it was customary for plaintiff to advance money to agents 
canvassing for farm insurance in sums sufficient to enable them to 
carry on their business, and that the sum of $250 is not an unusual 
amount. Mr. Campbell, another witness, testitied to the same 
effect. This testimony is not disputed, and there is no reason ap- 
parent why it should have been wholly disregarded by the jury. 
There was no effort to sustain any of the defenses alleged except 
the fourth, and as to that there is a failure of proof. The motion 
for a new trial should have been sustained. The judgment of the 
district court is reversed, and the case remanded for further pro- 
ceedings therein. The other judges concur. 





Tucker vs. United Life & Accident Ins. Ass’n. 


COURT OF APPEALS OF NEW YORK. 


ANN TUCKER, Respondent, 
vs. 


UNITED LIFE & ACCIDENT INS. ASS’N, Appellant.* 


The insured stated in the application that he had never had consumption. 
A physician testified that a few weeks before the application he had been 
professionally called and treated him for consumption, and discovered 
bacilli in the sputum. The company’s medical examiner testified that he 
appeared free from disease. There was testimony that the cough for 
which he was first treated had disappeared, and he appeared healthy 
until shortly before his death from rapid consumption about seven 
months later. 


Held, That the bacilli were not, under the circumstances, conclusive 
evidence, and the question whether he had consumption when the policy 
was issued was for the jury. 


Wim G. Tracy, for Appellant. 

Witu1aMm Kennepy, for Respondent. 

Eart, Cu. J. 

This action was brought by the plaintiff upon a policy of insur- 
ance for her benefit upon the life of her son William C. Tucker. It 
is claimed on behalf of the defendant that the answers contained 
in the application of the insured for the insurance, and which were 
made a part of the policy, were warranties and that they were 
untrue. He represented that he had never had any serious ailments 
or local disease, and among other things that he had never had 
consumption. The policy was issued an the 20th day of March, 
1889, and he died of consumption on the 7th day of October follow- 
ing. The defendant claims to have shown by undisputed evidence 
that he had consumption at the time of the insurance, and thus that 
the breach of warranty was established. On the part of the plaint- 
iff it is claimed that there was a conflict of evidence upon that 
point, and that the case was, therefore, properly submitted to the 
jury and that the verdict of the jury is conclusive here. 

The defendant called as a witness Dr. Sears, a young physician, 
who had been in practice at the time of the insurance about three 
years. He testified the insured first called upon him on the 25th 
day of February before the insurance for professional advice and 
treatment and that he made six calls upon him before the 5th day 
of March, and that he treated him for consumption; that during 
that time he procured and examined a specimen of his sputum and 
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discovered what are known as Koch bacilli, the germs of tubercu- 
losis, and he gave it as his judgment that he had consumption at 
that time. His evidence as to the presence of the bacilli was con- 
firmed by another physician who during the trial of the action 
made a microscopic examination of the bacilli. If there had been 
no other evidence in the case to weaken the force of this evidence 
it is probably true that the defense to the action would have been 
established. Dr. Sears formed his opinion from the appearance of 
the insured at the time he treated him, fromthe presence of the 
bacilli in the sputum, and from his subsequent history and death 
from consumption. The insured thought he had nothing but a cold, 
and was not informed by Dr. Sears that he had consumption. The 
presence of the bacilli cannot be conclusive. Bacilli in the sputum 
cannot always be, it seems to me, an indication that the disease of 
consumption has actually commenced. These germs enter the 
system and in thousands of cases do no harm. In order to work 
mischief they must find favorable conditions, and at what precise 
time ther operation has gone so far as to cause disease cannot be 
easily determined. Phiiosophically speaking the disease must 
have a precise commencement. On one day the victim may be 
free from disease and on the next day it may have commenced. So 
far as I can see these bacilli may have been present about the first 
of March. and yet their operation may not have gone so far as to 
cause consumption on the 20th day of March; so that from the 
mere presence of bacilli on the first of March, from any light given 
by the evidence, or from anything in the nature of things, I am 
unable to say that they absolutely and infallibly indicated tbe ex- 
istence of consumption prior to the 20th of March. But there 
was evidence on the part of the plaintiff which produced a 
manifest conflict. 

The sister of the insured testified that he had a cold, and at her 
request went to Dr. Sears to get a prescription for that, and that 
she and her brother believed that it was a mere temporary ailment. 

At the time of the insurance he weighed about 155 pounds, and 
for some considerable time thereafter his complexion was ruddy 
and he was apparently healthy. He continued in his ordinary em- 
ployment of a laborer until within a few weeks of his death. He 
died of acute tuberculosis, which geverally runs its course in a 
very short space of time, usually three or four months. After visit- 
ing Dr. Sears the cough he then had disappeared, and was not 
noticed by his sister for some months thereafter, and during some 
months thereafter he was not under treatment by any physician. 
The examining physician who made the medical examination for 
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his insurance testified that he examined him on the 19th day of 
March; that his physical appearance was then healthy; that he made 
a thorough examination by the usual tests and found his lungs in a 
perfect healthy condition; that he examined him by percussion and 
auscultation, and pronounced him healthy. He saw him some weeks 
afterward and conversed with him and saw nothing to indicate any 
lung trouble or any disease of any kind. Now, taking all this 
evidence, it was a question of fact for the jury to determine 
whether at the precise time the policy was issued he was afflicted 
with consumption. Although he died of consumption, the proof 
shows that the particular form of that disease of which he died may 
have originated after the insurance and ordinarily would not exist 
for a period of six months before causing death. 

We think the judgment should be affirmed. 

Judgment affirmed, with costs. All concur. 


COURT OF APPEALS OF NEW YORK. 
Sreconp Drvision. 


SIDNEY S. CROSS, Respondent, 
v8. 


NATIONAL FIRE INS. CO., or New York Crry, Appellant.* 


Plaintiff took conveyance in trust to sell and distribute proceeds, and agreed 
to take possession and care for the property and keep it insured. He 
insured as trustee. His son was general agent, knew the facts, and 
issued the policy with knowledge of vacancy. No representations were 
made or asked from plaintiff. 


Held, That the plaintiff had an insurable interest, and the knowledge of the 
agent bound the company. 


Statement of Facts. 


The property was conveyed to plaintiff in trust by adminis- 
trators to sell and distribute the proceeds, he agreeing orally to 
take possession, rent it, and keep it insured. He thereupon in- 
sured as trustee. The further facts sufficiently appear in the 
opinion.—Ep. Ins. L. J. 


I. N. Ames, for Appellant. 
A. K. Porter, for Respondent. 


* Opinion filed, March 8, 1892. 
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Brown, J. 

A contract of insurance is intended as an indemnity against an 
uncertain event which, if it occurs, will cause loss to the assured. 

The assured must, therefore, have some interest in or have such 
a relation to the insured property that he will sustain a loss from 
the peril insured against; otherwise the policy would be a wager, 
which the law condemns. 

The courts of this state are disposed to maintain policies where 
the assured has an insurable interest, and when that fact appears 
their validity will be determined by the conditions of the contract. 

The party applying for insurance is not bound to disclose the 
nature or extent of his interest to the insurer unless requested. It 
may be shown by parol to exist, and the company must pay its 
value to the extent of the amount named in the policy: Crowley 
vs. Coben, 3 B. & Ad., 478; Kernochan vs. N. Y. Bowery Ins. Co., 
17 N. Y., 428. 

The learned counsel for the appellant has argued several inter- 
esting questions relating to plaintiff's title to the land ard the effect 
of the conveyance from the assignee of Daniels & Mack to the ad- 
ministrators, and from the administrators to the plaintiff. We do 
not deem it necessary to consider these questions. With the dis- 
tribution of the fund arising from the insurance the defendant has 
no concern, and it has none with the legal title to the land any fur- 
ther than 1t may be made applicable to the case by the conditions 
of the contract. While the policy contains the usual conditions 
declaring it void if the plaintiff was other than the sole and uncon- 
ditional owner, or if the buildings were on ground not owned by 
the insured in fee simple, or if it should become or remain vacant 
or unoccupied for ten days, the court held that these conditions 
were waived, and the evidence clearly supported that conclusion. 

The plaintiff's son was the general agent of the defendant, and 
personally examined the buildings before issuing the policy, and 
knew that they were vacant and unoccupied. He also had notice of 
the nature of the title, and the policy described the plaintiff as a 
“trustee.” No information was requested of the plaintiff and he 
made no representations at all to the agent, and there being no 
claim of collusion the defendant was bound by the contract even 
if it was deceived by its agent as to the condition or title of the 
property. 

The only question of importance in the case, therefore, is as to 
the plaintiff's insurable interest. This he could have without any 
legal or equitable title in the land, and hence it is not important to 
discuss the effect of the conveyance referred to. 
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He had agreed for a consideration to take possession of the 
property and care for it, rent it, and keep it insured. There was a 
possible liability which might arise out of that agreement which 
created in him an insurable interest to the extent of the value of 
the buildings, and the case falls within the principle of numerous 
and well recognized authorities, a few. of which are cited: Still- 
well vs. Staples, 19 N. Y., 401; Waring vs. Indemnity F. Ins. Co., 45 
id., 606; Sturm vs. Atl. M. Ins. Co., 63 id., 77; Kline vs. Ins. Co., 
7 Hun, 267; 69 N. Y., 614; Berry vs. Central Ins. Co., N. Y. C. A.. 
1892, and cases cited. No other questions require consideration. 

The judgment should be affirmed. Judgment affirmed,with costs. 

All concur. 


SUPREME COURT OF PENNSYLVANIA 


KRUG 
v8. 
GERMAN FIRE INS, CO., or PHILADELPHIA.* 


A policy on a canning factory to cover the interval after work, for the season 
was done, provided that it should be occupied only for storage. 


Held, That clearing up the premises, and building a fire to empty the boiler 
and pipes of water, was not a violation of the policy. 


Henry N. Pavt, Jr., for Appellant. 
Lacen & McGrocueaan and Wiiiiam Pingney Wayte, for Appellee. 


Per Curiam. 

The plaintiff brought this suit in the court below upon a policy 
of insurance issued by the defendant company, whereby he was in- 
sured by loss against fire for six months from 12 o’clock noon, 
April 10, 1889, to 12 o’clock noon, October 10, 1889, upon frame 
building and shedding attached thereto, known as the “Canning 
House,” and on machinery, canned goods, etc., contained therein. 
On the face of said policy was indorsed the following: “It is un- 
derstood and agreed that this policy shall be void and of no effect 
in case the premises herein described shall be occupied for any 
purpose other than storage.” This policy was renewed by indorse- 
ment dated October 10, 1889, for six months from the date of said 
indorsement. The factory was operated as a canning factory dur- 
ing the entire canning season of 1889; work having commenced in 
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July of that year, and not having ceased until October 10th. On 
that day all the hands employed were discharged except two or 
three. On Tuesday, October 15th, a fire was built in the furnace 
under the engine, which was upon the premises, for the purpose of 
blowing out froni the pipes and boiler the water which had re- 
mained there since the preceding Thursday. At 10 o’clock that 
night the premises were destroyed by fire. 

The company refused to pay on the ground that there had been 
a violation of the condition of the policy, which provided that it 
should be void in case the premises were occupied otherwise than 
for storage. At the time the fire occurred, and for some days 
previous thereto, the premises had been occupied for storage pur- 
poses only. All that was done after that date was the clearing up 
and the cleaning of the premises after the work of the season was 
over. The fire was merely built, as before stated, to empty the 
boiler and pipes of water, and to prevent their freezing during the 
winter, when the building was to be used exclusively as a place of 
storage for the goods manufactured during the summer. A fire for 
such purpose would be no more a violation of the condition of the 
policy than a fire left to warm the men in charge of it during the 
cold weather. A policy provides for the continued usual condition 
of the premises. A single-brief violation of the terms of the policy 
for the necessary work incidental to the preservation of the prop- 
erty insured will not be considered a breach of a condition which 
prescribes the use of the premises. In Mears vs. Insurance Co. 
(92 Pa. St., 15), the policy forbade the keeping of benzine on the 
premises. With proper caution the insured took and used benzine 
on the premises insured for the purpose of cleaning machinery; and 
it was held that the words “keep or have” were intended to pre- 
vent the permanent and habitual storage of the prohibited articles, 
and that taking them on the premises for the purpose of cleaning 
machinery was not embraced within the meaning of these words. 
It was said in the opinion of the court: “It would be straining a 
point to say that bringing a prohibited article upon the premises 
upon a single occasion, and for the sole purpose of cleaning the 
machinery, was keeping or having it there, within the meaning of 
the policy.” We think there is no merit in the contention that the 
cleaning of the premises and building the fire on the 15th of Octo- 
ber was a continuation of the business which had been carried on 
during the summer, and which had ended on October 10th. We 
are of the opinion that judgment was properly entered for the 
plaintiff. Judgment affirmed. 





Miscelianeous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Errect or Fraup sy AGENT in ApPLIcATION—WAIvER oF FORFEITURE. 


In the case of Johnson vs. Dakota Fire & Marine Ins. Co., in the 
Supreme Court of North Dakota, on May 6, 1890, the following offi- 
cial syllabus was prepared by the court:— 


1. Astipulation in an insurance policy issued in Dakota Territory, upon 
property therein, which limits the time within which an aetion may be 
brought upon the policy to the period of six months from the date of 
loss, is void. Such stipulation would be upheld at common law, but is 
void under the statute. Section 3532, Comp. Laws. 


2. Where a written application signed by the insured declared that ‘the 
statements made by me, and answers to questions above given, are true, 
and a warranty on my part, and are the basis upon which I ask hail in- 
surance by the Dakota Fire & Marine Insurance Company on the crops 
herein described,” and where the policy refers to such language as fol- 
lows: ‘*Assured’s application, of even number and date herewith, on 
file in the office of the company in Chamberlain, Dakota, is hereby re- 
ferred to as a part hereof, and is a warranty on the part of the assured, 
and the basis on which this insurance is written,”—and where the policy 
further declares ‘‘that any misrepresentation or false statement or con- 
cealment of facts in the application, or if the property is or becomes in- 
cumbered, shall operate to render the policy void,” held, that such state- 
ments, if not intrinsically material, have been made so by the express 
agreement of the parties, and such agreement must prevail, under Comp. 
Laws, § 4163, which provides: ‘‘A policy may ceclare that a violation 
of specitied provisions thereof shall avoid it; otherwise the breach of an 
immaterial provision doves not avoid the policy.” 

3. Where the agent who solicits insurance, either by his direction or act, 
makes out an application for insurance incorrectly, notwithstanding all 
the facts are stated to him truthfully by the applicant, the error or traud 
will not defeat the policy, and is chargeable to the insurer, and not to 
the insured. Held, further, that parol evidence is admissible to show 
that the application was filled up by the agent, and that the answers of the 
applicant were falsified by the agent without the applicant’s knowledge. 

4. Where a policy of insurance, with a copy of the application indorsed 
thereon, was sent by the company to the insured, and was in the posses- 
sion of the latter for several montis before the loss occurred, held, that 
the insured was chargeable in law with knowledge of the contents of 
both the policy and the application, and the circumstance that the as- 
sured did not actually read or know the contents of the application, or 
know that a copy of the application was indorsed on the policy, would 
make no difference, ‘The paper being his own contract, and in his actual 
custody, he will be presumed to know all of its contents, even where the 
copy on the back was not referred to in the body as being indorsed on 
the back. 
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5. Under such circumstances, where a fraud is practiced by the agent upon 
both theinsured and the insurer, and where such fraud would be readily 
detected by the insured upon reading the copy of the application in- 
dorsed on the policy, the insured will be estopped from denying know]l- 
edge of the fraud. It was the duty of the insured, upon receiving the 
policy, to proceed at once to have the same corrected or rescinded, He 
did not do so. Held, that by such silence, when he should have spoken 
the insured constructively became a participant in the original fraud of 
the agent, and thereby forfeited his rights under the policy. Such policy 
was defeated in its very inception, and it never attached to the risk 
which it covered: See Comp. Laws, § 4164. 

6. At the time of the service of defendant’s answer to the plaintiff's com- 
plaint in this action, the defendant had full knowledge of all the facts 
constituting the grounds of forfeiture of said policy by the plaintiff; and 
with such knowledge, and by way of counter-claim in its answer, de- 
fendant seeks to recover from the plaintiff the amount of the premium 
note given by said plaintiff as a consideration for the issuance of said 
policy. Held, that pleading such counter-claim operated as a waiver of 
the forfeiture of the policy. The policy was not void, but was voidable 
at the option of the insurer. After knowledge of the forfeiture, defend- 
ant saw fit to demand judgment for its premium. This was equivalent 
to an independent action for the premium, and waived the forfeiture. If 
the answer had not, among other defenses, pleaded a forfeiture which 
went to the inception of the policy, and which would, if established, de- 
feat the premium note, the case would have been otherwise. 

7. Where the plaintiff was bound by the terms of his policy, in the event of a 
loss, to furnish the insurer certain proofs of loss, but wholly failed to fur- 
nish the prescribed proofs or any proofs of loss, either within the time 
limited by the policy, or within a reasonable time thereafter. or at all, 
held that, by reason of such default and omission, the plaintiff forfeited 
his right to recover under the policy. 

8. Evidence to establish a waiver of such forfeiture examined, and held 
sufficient to constitute a waiver. 
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R. executed a mortgage to plaintiff, and afterwards, with knowledge of 
plaintiff, executed a deed of trust to S. for the benefit of his creditors, 
and stipulating for the reconveyance of any residue to himself. It did 
not appear that 8S. did any thing under the deed. R. remained in pos- 
session, claiming to be owner, and died insolvent. Subsequently plaintiff 
procured the policy in suit, insuring the estate of R., with loss paya- 
ble to himself as ‘‘ mortgagee as interest may appear.” The policy pro- 
vided that it should be void if the exact interest of the insured, whether 
as owner, trustee, consignee, factor, agent, mortgagee, lessee, or other- 
wise, was not truly stated. 


Held, That the term estate sufficiently described the interest insured. 


Held, That the fact that plaintiff had foreclosed and prosecuted to a judg- 
ment entered, but nosale had been made, did not affect his description of 
his interest as mortgagee, and the omission of any statement as to the 
judgment was not material. 


Held, That where notice of loss was given after nineteen days, and subsequent 
proofs were received and retained without objection, and were afterwards 


amended upon request, an objection that the notice was not given forth- 
with was waived. 
Proofs of loss by plaintiff and admitiistrator and one of the heirs of R., 


received without objection, cannot afterwards be objected to on the trial 
on the ground that the parties were not authorized. 


A. H. Sawyer, for Appellant. 
G. B. Wetiineron, for Respondent. 
Fart, Cu. J. 

The policy contained this provision: “ If the exact interest of the 
insured in the property, whether as owner, trustee, consignee, 
factor, agent, mortgagee, lessee, or otherwise, be not truly stated in 
the policy, then and in every such case this policy shall be void;” 
and the principal contention of the defendant is that the policy was 
void because the facts in reference to the trust deed were not truly 
stated therein. 

The solution of the question raised by this contention depends 
upon the scope and meaning to be given to the words “ Estate of 
O. Richards ” contained in the policy. 

The policy was valid, although no particular person was named 
therein as the assured: Clinton vs. The Hope Insurance Co., 45 N. 
Y., 454; Weed vs. L. & L. Fire Ins. Co., 116 id., 106. 

What is the precise significance of the word “ estate,” when used 
as it is here, has not been determined in any case, and the law has 


* Opinion filed, May 24, 1892. The facts sufficiently appear in the Syllabus.—Eb. Ins. L. J. 
VOL, XXI.—37. 
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not assigned to it any definite meaning. It is an indeterminate 
word, the precise meaning of which is to be ascertained from the 
circumstances under which it is used. It may be used to represent 
the interest of administrators in personal estate, or the interest of 
widow and heirs in real estate, or the interest of all these in both 
personal and real estate, and the scope to be given to it will depend 
largely upon the persons who procured the policy, and the purpose 
for which it was procured. Here the plaintiff knew of the trust 
deed. He needed an insurance covering all the interests in the 
property. He could have had no purpose to insure any particular 
or limited interest. It was difficult, if not impossible, to specify 
what particular interest the administrator or the heirs or the trustee 
had, and hence the comprehensive word “ estate” was used to cover 
all the interests. The plaintiff procured this insurance through an 
insurance broker, and it does not appear that he had any negotia- 
tion in reference thereto with the defendant or its agent. He must, 
therefore, be presumed to have chosen the phrase inserted in the 
policy; and the defendant assented to it, and must be held to have 
assented to its use in the most comprehensive sense that will give 
validity tothe policy. In the absence of proof it cannot be assumed 
that the defendant used the phrase in any restricted sense, and cer- 
tainly not in a sense which would render the policy void ab initio. 
The estate of one who dies intestate may mean all the property 
which he leaves for his widow, heirs, next of kin, and creditors, the 
whole body of his property as he leaves it at his death. His cred- 
itors have the primary lien and claim thereon, first upon the personal 
property, and if that be not sufficient, then upon his real estate, 
and by appropriate proceedings the creditors can enforce their 
claims against both the personal and real estate. The real estate 
conveyed by Richards to Sage remained a part of his estate. Sage 
liad no personal interest in it. 

It was not conveyed to him for his benefit. During the life of 
Richards he was bound to administer it for his benefit in the pay- 
ment of his debts as directed in the trust deed, and to return the 
balance to him, and after his death, if there was any balance, he 
was bound to return it to his heirs as a part of his estate. If this 
real estate was not a portion of the estate of Richards, to whose 
estate did it belong? It did not belong to the estate of Sage. It 
was to go under the trust deed precisely where it would have gone 
if the trust deed had not been executed, to wit: to the creditors. 
It was a part of Richards’ estate, to be administered for the benefit 
of his creditors, just as it could have been by his administrator if 
the trust deed had not been executed. Therefore, the words 
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“Estate of O. Richards ” were comprehensive enough to include all 
the interests in the property left by Richards, and among them 
those covered by the trust deed. All the property belonged to the 
“ estate.” 

There was thus no defect in or qualification to the title of the 
estate, and the exact interest in the property insured was truly 
stated in the policy when it was represented as belonging to the 
estate. At least we think this was a possible view of the evidence 
which the trial judge could take, and that, therefore, it is sufficient, 
so far as concerns this point, to uphold the judgment. In Clinton 
vs. The Hope Insurance Company, supra, the policy was procured 
by an administratrix upon real and personal property on her behaif, 
and for the benefit of the widow and heirs of the intestate, and the 
premium was paid out of the estate; and it is insured “ The Estate 
of Daniel Russ.” Evidence was given showing that the intention 
of the parties was to effect an insurance upon both real and per- 
sonal property for the benefit of the widow and children of the 
intestate, and it was held that the policy covered the interests of 
the administratrix, widow, and children in the property insured and 
destroyed by fire; that they were sufficiently described under the 
words “ Estate of Daniel Russ;” that where the designation of the 
assured may be applicable to several persons, or if the description 
of the assured is insufficient or ambiguous, so that it cannot be 
understood without explanation, extrinsic evidence may be resorted 
to to ascertain the meaning of the contract, and that when thus 
ascertained it will be held to apply to the interests intended to be 
covered by it, and they will be deemed to be comprehended within 
it who were in the minds of the contracting parties. Nothing 
decided in the case of Weed vs. The L. & L. Fire Ins. Co., supra, 
is adverse to the views we have expressed. 

The action in that case was by this plaintiff to recover upon an- 
other policy taken by him upon the same property, and one of the 
conditions in that policy was that “if the interest of the insured in 
the property be any other than the entire, unconditional, and sole 
ownership of the property for the use and benefit of the insured, 
* * * it must be so represented to the company and so expressed 
in the written part of this policy, otherwise the policy shall be 
void.” There the trust deed to Sage was not communicated to the 
insurance company, and was in no way referred to or mentioned in 
the policy, and the policy was on that account held void. There 
the evidence upon the trial was different from that given upon then 
trial of this action, and the case came before the general term upon 
appeal from a judgment in favor of the plaintiff, entered upon the 
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report of a referee, who, among other facts, found that at the time 
of the issuing of the policy the interest of the “Estate of 0. 
Richards” in the property insured was not “the entire, uncon- 
ditional and sole ownership thereof for the use and benefit of the 
assured.” That finding was regarded as binding upon the plaintiff, 
and in the end it defeated his action. Here there was no finding 
adverse to the plaintiff, and he is entitled to every inference which 
can be drawn from the evidence in his favor. It was well said in 
that case that such a construction should be adopted as will uphold 
the whole contract and give effect to all its provisions in preference 
to one that will render some of the provisions nugatory; and that 
the court should, therefore, endeavor to give to the phrase “ Estate 
of O. Richards ” such meaning as will harmonize it with the condi- 
tion of the policy if it can do so without doing violence to the 
words used. And the learned judge writing the opinion said: 
*“‘ Applying these rules of construction to the evidence in this case, 
it leaves no reasonable doubt as to the persons intended by the ex- 
pression ‘Estate of O. Richards.’ No doubt the phrase might 
include the administrator. So it might, without doing violence to 
language, include the trustees under the Sage deed. But the 
question here is, who did the defendant intend to designate? It 
could not have been the trustee, as the agent had no knowledge of 
the Sage deed. Nor do I think it was intended to include the 
administrator.” 

And he came to the conclusion upon the evidence in that case 
that the intention of the parties to that policy was to insure the 
heirs of Richards who succeeded upon his death to his title, and 
that in consequence of the trust deed they had no title. It is 
sufficient to say that in this action the evidence is different, and 
that it is a possible and allowable inference that the intention was 
to insure all the interests which comprehended and represented the 
estate of Richards. 

We have thus far proceeded upon the assumption that the trust 
deed was valid and sufficient to pass the title of the property to the 
trustee. But we do not determine whether it was valid or not, as 
it is wholly immaterial. If it was not valid, then the title remained 
in Richards at the time of his death, and passed as his unqualified 
estate to his widow and heirs. But other objections are made to 
this recovery which must be noticed. 

The plaintiff commenced an action for the foreclosure of his 
mortgage in 1877, and judgment of foreclosure was entered in that 
action. No sale took place under the judgment, and at the time of 
the insurance the plaintiff held both the mortgage and the judg- 
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ment. The judgment was not mentioned in the policy, and the 
plaintiff was simply named as mortgagee, and hence it is claimed 
that there was a misrepresentation and omission to mention a 
material fact. We think the plaintiff remained mortgagee in every 
real sense, notwithstanding the judgment. That was simply one 
of the steps in a proceeding to foreclose and realize upon the mort- 
gage. It gave the plaintiff no new right except the right to sell the 
mortgaged property for the satisfaction of the mortgage. It did 
not satisfy or destroy the mortgage, and it gave the plaintiff no 
new or increased interest in the property. There was, therefore, 
no material misrepresentation as to the mortgage. 

In the mortgage, the complaint, and the proofs of loss, the plaint- 
iff appears as the mortgagee in his own right. He alleges in his 
complaint that he advanced upon the security of the mortgage up- 
wards of $15,000. The defendant in its answer denied that the 
plaintiff advanced any money upon the mortgage, or that he ever 
owned it, and alleged that it was made and executed to secure the 
Manufacturers’ National Bank of Troy for such loans and advances 
as might be made by it to or for the benefit of or at the request of 
Richards, and that the plaintiff had no interest in the mortgage; 
that if the mortgage was executed to and in the name of the plaint- 
iff as mortgagee, it was so made and held by the plaintiff in trust, 
secret or otherwise, for the benefit of the bank, and not otherwise, 
and that this action is not prosecuted in the name of the real party 
in interest. Upon the trial the plaintiff proved the mortgage, and 
testified that he advanced to Richards upon the mortgage upwards 
of $15,000. Upon his cross-examination he testified that he was 
formerly president of the bank for many years. The defendant’s 
counsel asked him this question: “Can you tell me when you were 
president?” This was objected to on the part of the plaintiff as 
immaterial and as not the subject of cross-examination; and the 
trial judge sustained the objection. Defendant’s counsel then 
offered to prove that the mortgage “was not at the time of the 
commencement of the action, and never had been, in fact, owned 
by the plaintiff; that. the mortgage was made and executed to 
secure the Manufacturers’ National Bank of Troy for such loans 
and advances as might be made by the bank at the request of 
or to or for the benefit of said Richards; and that said Henry 
E. Weed, the plaintiff in this action, had no interest in said mort- 
gage, and that the same was made to and held by the plaintiff in 
trust for the benefit of the bank, and not otherwise.” The plaint- 
iff's counsel objected to this evidence as immaterial, and the judge 
sustained the objection, and it is claimed that in excluding this 





582 Court of Appeals of New York. [July, 


evidence he committed error. There was no offer to prove that the 
plaintiff did not, as he testified, in fact, advance the money upon 
the mortgage. We have thus these facts: The plaintiff took the 
mortgage in his own name. He advanced the money upon the 
mortgage, and took the policy making it payable to himself as 
mortgagee, and he paid the premium of insurance. There was no 
offer to show that the bank had advanced any money upon the 
mortgage. 

Under such circumstances, it is difficult to perceive what the de- 
fendant meant to prove or could prove to show that the plaintiff 
was not the real party in interest in the mortgage and the policy. 
But if we assume that the offer was to show that the plaintiff ad- 
vanced the money upon the mortgage in some way as the repre- 
sentative and trustee of the bank, doing the business in his own 
name, and possibly (there being no proof upon the subject) not 
disclosing his representative capacity to Richards, then, as between 
him and Richards, the liability of Richards was to him, and the 
contracts with Richards were his contracts. The source from which 
the money came did not concern Richards. He received the money 
under a contract with the plaintiff, and agreed to pay the plaintiff, 
and gave him the mortgage to secure payment to him. The trans- 
actions were between these two persons, and the right of action to 
enforce payment and the mortgage were in the plaintiff. He could 
at least sue as the trustee of an express trust under § 449 of the 
Code, and this he could do without alleging the trust, as his repre- 
sentative capacity did not anywhere appear in the transactions. It 
is a general rule of law that in the case of written contracts the 
right of action follows the legal title, and the party entitled to 
maintain an action upon a written contract is the one to whom by 
its terms it is to be performed: Considerant vs. Brisbane, 22 N. Y., 
389; Noe vs. Christie, 51 id., 270; Pitney vs. The Glens Falls Ins. 
Co., 65 id., 6. 

The fire took place on the 4th day of February, 1882. It does 
not appear that any notice of the loss was given to the defendant. 
But proofs of thé loss were served upon it about the 23d day of 
February, and it claims that the plaintiff cannot recover upon the 
policy because he did not forthwith give notice of the loss as re- 
quired by the policy. There can be no doubt that the proofs of 
loss served upon an insurance company are a sufticient notice of the 
loss if served in time. 

In the absence of special circumstances justifying delay, it cannot 
be said that a notice of loss served nineteen days after a fire is 
“forthwith.” But the word “forthwith” in such cases must have a 





1892.] Weed vs. Hamburg-Bremen Fire Ins. Co. 583 


reasonable construction. The assured must have a fair opportunity 
to serve his notice, and a delay of a few days, depending as to the 
length of time upon all the circumstances of the case, ought not to 
defeat a recovery upon the policy. So, too, if the insurance com- 
pany intends to claim that the notice of loss was not served in time, 
it should take its position promptly, and not put the assured to the 
expense of complying with other conditions in the policy upon the 
assumption that adequate notice had been given. Here the proofs 
of loss were received and retained without any objection that the 
proper notice of loss had not been given. Not only this, but the 
defendant requested the plaintiff to amend his proofs from time to 
‘time without any suggestion that the proper notice had not been 
given. The defendant had undoubtedly obtained through its 
agent early notice of the loss and was satisfied with that. Under 
all the circumstances the defendant may properly be held by its 
conduct to have waived the preliminary notice of loss. 

The defendant makes the further objection that the proofs of 
loss were not sufficient in that they were not made by any person 
authorized to make them. They were made by the plaintiff and by 
the administrator and one of the heirs of Richards, and it does not 
appear that the defendant objected to them on the ground that any 
other person should join in making them. If the defendant claimed 
that the trustee Sage, or any other person, should join in making 
them, it should have specified the objection so that the plaintiff 
could obviate it. 

We, therefore, reach the conclusion that the judgment should be 
affirmed. 

Judgment affirmed, with costs. All concur. 
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injunction will not lie to restrain the collection of claims against an in- 
surance company of another state by assignees of policy-holders who had 
surrendered their policies and had given receipts, but who alleged that 
the surrenders were fraudulent. The claims were assignable. 


assignment under seal for a fictitious consideration, but accompanied by 
another paper stipulating that the assignee should prosecute the claims 
and share with the assignors, but might be relieved of this obligation by 
re-assignment, was validly made. 


J. Hatsey and H. Sropparp, for Plaintiff. 
J. W. Auuine and E. P. Arvine, for Defendants. 
Fenn, J. 

For a proper understanding of this case a statement will be nec- 
essary. The plaintiff, a New York corporation, claims an injunc- 
tion, restraining each of the defendants from prosecuting in any 
court in this state, or elsewhere, any claim growing out of certain 
alleged assignments to the defendants of claims against the plaint- 
iff; from obtaining other like assignments; from transferring any 
interest claimed by the defendants by virtue of such assignments; 
and a judgment that the defendants are not, as to the plaintiff, the 
lawful assignees of any claim upon the plaintiff by virtue of said 
pretended assignments. Upon their application a temporary in- 
junction was issued, which remains in force. The substance of the 
material portions of the finding made by the court below, which 
reserved the case, is that the plaintiff, in the prosecution of its 
business of life insurance, during the years 1872, 1873, and 1874, 
entered into separate written contracts, of a similar nature, to in- 
sure the lives of certain persons named in the pleadings, and of 
many others. Most of these contracts or policies of insurance ran 
for ten years, but a few were for longer terms. In all cases, however, 
at the end of ten years, there was due and payable to the insured 
a sum of money under what is called “the reserved dividend plan.” 
At the end of this period of ten years, from the date of the respect- 
ive policies, the plaintiff, of its own accord, sent to each of the policy- 
holders so insured under said forms of policies, during the years 
named, circulars, in which the amount so due to such policy-holder 


————— 
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was stated. No other information was gived to policy-holders as 
to the amounts due except these circulars. Upon receipt of such 
circulars the policy-holders named in the pleadings, without other 
knowledge, inquiry, or investigation, and upon the supposition and 
belief that such statements were correct, filled in each case a blank 
left in the circular for such purpose, with the option to “surrender 
-the policy for its present cash value,” as stated in the circular, and 
signed their respective names thereto, and returned the circulars so 
signed to the plaintiff. The plaintiff thereupon sent its checks for 
such stated sum as the said policy-holders, who, on receipt thereof, 
delivered up the policy, and also signed, and delivered to the plaint- 
iff, a receipt previously prepared by the plaintiff, by filling in a 
blank form used for that purpose, stating the sum received to be 
“in full payment and settlement and discharge of all claims and 
dividends, surrender value, or otherwise, under and by virtue of 
policy No. .’ All of said circulars, policies, and receipts have 
ever since been in the possession of the plaintiff, between whom 
and the policy-holders no further communication ever passed. The 
defendant Austin B. Fuller resides in New Haven. He had been 
the insured, and his wife, the other defendant, the assured, under 
a similar policy, which had been litigated, resulting in the recovery 
of a very much larger sum than that stated by the plaintiff in its 
circular to be due. After the close of such litigation, and in the 
year 1889, he solicited and obtained assiguinents from the policy- 
holders named in the pleadings. He believed such cases to be like 
his own, and that there was more due under said policies. The 
assignments executed by the assignors, under seal, stated that such 
assignors 


For one dollar, and other good considerations, ‘‘do hereby sell, set over’ 
transfer, and assign unto Harriet A. Fuller, of New Haven, Conn., all the 
claims, demands, and causes of actions which we, or either of us, have or may 
have against the Metropolitan Life Insurance Co., of New York. 


No money was in fact paid, the reat consideration and contract 
being expressed in a writing signed by said Austin B. Fuller, and 
delivered to each of said assignors, in which it is stated:— 


Said assignment is made upon the following understanding, namely: Said 
A. B. Fuller is to employ attorneys and counsel for the purpose of prosecut- 
ing said claim, in the name of said Fuller, and without any liability on the 
part of said [assignors] to pay the expense, or any part thereof. If no re- 
covery is had, the said [assignors] are not to make any claim against said 
Fullers, or either of them. But if the suit results in a judgment and recovery 
for the plaintiffs, then said A. B. Fuller will pay [to the assignors] one-half 
of such sum as remains to him after paying lawyers and otherexpenses. If 
said Fullers find it advisable to give up the attempt to prosecute the claim, 
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then the right is reserved to re-assign the said claim to former holder, where- 
upon their liability under this agreement will cease. 

These assignments were made to the defendant Harriet A. Fuller 
with her authority and consent, her husband transacting the busi- 
ness. She had no pecuniary interest in any of the assignments, 
but gave general authority to her husband to do what he pleased 
in respect thereto, in the hope that he, and through him his 
brother, who was a lawyer in New York, who had conducted the 
former litigation, would make some money. The plaintiff, having 
in the complaint alleged that the policies had become of no binding 
effect, but had been fully discharged and satisfied, the defendants, 
to the first defense of general denial, added a second, alleging that 
the surrender of the policies and the receipts was fraudulently 
obtained by the plaintiff, and that the assignments to the defend- 
ants were made for the purpose of enforcing and collecting the 
claims of the several assignors against the plaintiff, by suits to be 
brought in court in the state of New York, “the state in which the 
plaintiff corporation was organized, and where it is located, and in 
which such assignments and contracts were lawful.” The defend- 
ants also filed forty-one counter-claims, each of which is based on 
one of said assigned claims, and they asked by way of equitable 
relief a cancellation of the receipts, given by their assignors to the 
plaintiff, an account judgment for the amount found due by said 
account, and $100,000 damages. They also asked the answer to 
numerous interrogatories, and filed a motion for the production of 
papers and for disclosure. Upon motion of the plaintiff, and against 
the earnest protest of the defendants, the court directed “that the 
issues made by the first defense be heard and determined before 
any other issue in said cause is tried.” The motions aforesaid for 
answer, disclosure, and production were denied as not relevant to 
the issue presented by the first defense, and the case, as presented 
to us upon reservation, was tried solely upon such issue. 

Upon the facts found it is not possible for us to see how, under 
any view which may be taken, the plaintiff can be held entitled to 
the equitable relief claimed. Surely we ought not to be asked to 
assume those allegations of the complaint to be true which the 
plaintiff neither proved, nor the defendants were permitted to dis- 
prove. If any presumption of full payment would naturally and 
ordinarily arise from the surrender of policies, and the giving of 
receipts in full, such presumption ought not to be invoked against 
a party who is forbidden to rebut it, or in favor of one who insists 
that the assignors’ right to sue the plaintiff “is a question wholly 

‘irrelevant to our cause.” The plaintiff explicitly says this “action 
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is founded upon the theory that the defendants had no right to sue 
the plaintiff in respect to the policies of insurance, even if the 
assignors might have had some right in that respect.” For mani- 
fest reasons especial emphasis ought not to be placed on the word 
“some” in the foregoing quotation, and the word “full” would 
have better harmonized with the claim of the entire irrelevancy of 
the assignors’ right. But adopting the plaintiff's theory, and it is 
fatal to the argument which follows; for upon such theory the 
remedy at law would be as complete and beneficial as the relief in 
equity. The plaintiff says in the brief: “The plaintiff can doubt- 
less defend the suits seriatim in all jurisdictions, but every action 
at law by these assignees involves upon their own theory and prin- 
ciples the expensive and troublesome discovery which is sought 
under the second defense and counter-claim. This consideration, 
that the claim of the defendants necessarily involves this great 
trouble and expense, seems to preclude these defendants from in- 
sisting that the plaintiff has no standing in a court of equity to 
invoke its jurisdiction. When, upon the very claim of the defend- 
ants, numerous suits are involved, and great and unnecessary ex- 
pense is inflicted upon the other side, such persons have no stand- 
ing in a court of equity to object to its jurisdiction.” Now, as to 
the foregoing statement, it seems manifest—First, that the object 
and natural effect of these assignments was not to create, but to 
prevent, a multiplicity of suits, seriatim, by such assignors, in “ all 
jurisdictions;” that instead there should be but a single suit, by 
the assignees, in one (and that the plaintiff's home) jurisdiction. 
Certainly there is nothing to negative such an inference, and the 
defendants offered, both by special defense and under the general 
denial, to prove such actual intention, both on the part of the 
assignors and of the defendants, and were precluded. Waiving, 
then, the question whether the defendants’ actions made the suits 
more likely to be brought at all, the proposed manner of bringing 
them would be the opposite of what the plaintiff has claimed. 
Second. Having started to test the plaintiff's theory, it seems best 
to pursue that, rather than at once determine what would follow 
from the defendants. And on the plaintiff's theory certainly there 
could be no such “ expensive and troublesome discovery,” since, if 
the plaintiffs contention is right here, it must be (and can only be 
80 here, because it would be) right there also. As the assignees 
would have no right anyway, the case would break down at the 
start, and such discovery would be “ wholly irrelevant to the cause.” 
Third. Equitable relief, it may be added, is usually granted rather 
upon the consideration that the plaintiff has a standing to insist, 
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than that the defendant has not one to object. This is so generally 
the rule that a departure from it, in any instance, is somewhat cal- 
culated to excite suspicion; and in this case it might lead to one 
that the prevailing reason why the plaintiff seeks the equitable in- 
terposition of this jurisdiction is that he doubts the validity of his 
grounds as legal or equitable defenses in any other. Certainly, in 
the granting of injunctions, which is not a matter of right, but rests 
in the sound discretion of the court, we ought not, in this jurisdic- 
tion, to enjoin defendants, who never intended to institute any pro- 
ceedings whatever here, from bringing cases in the state wherein 
the plaintiff is located, which, for aught that appears, would be 
there legal, and might be prosecuted to a successful issue, and in a 
manner calculated to cause the least expense and inconvenience to 
the plaintiff. The plaintiff, however, says (citing Brewster vs. Cole- 
grove, 46 Conn., 105) that “ where the allegations of a bill in equity 
are sufficient to give a court of equity jurisdiction, and the case 
goes to a hearing upon its merits, and the facts are found, the juris- 
diction is not defeated by the fact that the finding shows that the 
petitioners had adequate remedy at law.” This rule, undoubtedly 
correct in cases where it has proper application, has none here. 
Neither the allegations of the complaint, so far forth as upon the 
plaintiff's claim held relevant to the issue; the hearing, which 
was not a full one, and upon the merits, but only as to a single 
issue; nor the nature of the relief sought,—would warrant such 
application. 

As these considerations are decisive of the case, we might with 
propriety, so far as that is concerned, stop here, but as other 
claims necessary to be established as a basis for the plaintiffs 
theory, which, for the sake of testing that theory, we have assumed, 
were fully argued, and are of interest to the profession, and in 
order that we may not be misunderstood as assenting to them, we 
will give them some examination. It was, as we have seen, the 
plaintiff's contention that, conceding the assignors’ right of action 
against the plaintiff, the defendants bad no such right. In support 
of this view a double claim was made: First, that such right as 
these assignorsg had was not assignable; and, second, that, if assigna- 
ble, no valid assignments to the defendants had been made. It is 
rather hard to treat either of these claims distinctly without involv- 
ing some considerations pertinent to the other. But we will en- 
deavor to do so. As to the assignability: It is said that the 
tranaction between the plaintiff and the owners of the policies 
operated prima facie to end all liability; that “a receipt in full, in 
the absence of any impeachment for fraud or mistake, is valid, and 
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the discharge of the entire debt,” (Aborn vs. Rathbone, 54 Conn., 
444, 8 Atl. Rep., 677); that, therefore, if any of said assignors had 
brought suit, either in the complaint or by special answer, the 
necessity of setting aside such receipt and settlement would have 
been presented at the very outset; so that, as claimed, the only 
thing which such assignors had was a right to apply for such 
rescission, and that a mere right to bring a suit at law or in equity 
is not the subject of bargain and sale or of assignment. Now, it 
seems to us that to this claim there are many decisive answers, one 
being that, conceding that a receipt in full, in the absence of fraud 
or mistake, is valid, and a discharge of the entire debt, it is only so 
upon the assumption of the non-existence of what is here claimed 
to exist. If, to the claim of a receipt in full, it would. be necessary 
for the plaintiff to plead fraud or mistake, or even ask that on such 
an account the receipt should be surrendered, it does not follow 
that all which the plaintiff has is a bare right to make such a 
demand. If he had nothing more, he could not have that. As well 
say that if the statute of limitations had run against the original 
obligation, but the creditor relied upon a new promise, the debt 
could not be assigned, because he would have been met in a suit 
by a plea of such statute, and all that he had was a mere right to 
remove the discharge by the plea of a new promise. The fraud or 
mistake which induces the giving of a receipt in full does not dis- 
charge adebt. Nor does the receipt so obtained, only to be revived 
again, on the removal of such obstruction to recovery. That the 
dicta may be found supported by most eminent authority, that “the 
assicnment of a mere right of action to procure a transaction to be 
‘set aside on the ground of fraud is not admitted,” is certain. The 
difficulty in construction and application lies in the fact that the 
phrase is somewhat ambiguous, and if it remains as true to-day, 
and in Connecticut, as it was in England in 1835, when Prosser ‘vs. 
Edmonds, reported in 1 Younge & C., 481 (which is the primal 
authority for the doctrine), was decided, it is, as we shall see here- 
after, because it rests upon a different reason, and receives a far 
more restricted practical construction. The objection, then. was 
that such assignment violated the policy, if not the letter, of the 
law against champerty and maintenance, as operating merely to 
promote or procure litigation. The ancient law made the principle 
subordinate to the instance. The modern is the reverse. Under 
the former, public policy was opposed to champerty and mainte- 
nance, and therefore all contracts which savored of these vices 
were void. Under our present law public policy is the sole consid- 
eration, and contracts formerly held void by reason of champerty 
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and maintenance may or may not be contrary to such policy. If, 
therefore, it be stated that “a mere right of action to procure a 
transaction to be set aside on the ground of fraud is not permitted 
here,” the expression should be understood to mean that it would 
be opposed to public policy to permit a person claiming a right to 
set aside a transaction on the ground of fraud, and to be invested 
with his former beneficial interest, to separate the former from the 
latter, and to transfer that without the other. It is unnecessary, 
however, to pursue this further, since, if the rule be correctly stated 
in the quotation made in the plaintiffs brief from Pol. Cont., p. 299, 
that “the sale of an interest to which a right to sue is incident is 
. good, but the sale of a mere right to sue is bad,” it seems to us 
manifest that the transaction here is of the former character. The 
principles upon which choses in action are now held assignable are 
clearly stated in Pom. Rem., §§ 144-153, inclusive; and a multitude 
of cases there cited are confirmatory of our present views. 

It is, however, as we have seen, further said that, if assignable, no 
valid assignment to the defendants, or either of them, was made. 
It is said that the purported assignments show by their character, 
as well as by the nature of the interests (to which latter we have 
already referred), that these transactions are champertous, and 
that they are opposed to public policy. So far as champerty is 
concerned, we fully agree with the opinion expressed by this court 
in Richardson vs. Rowland (40 Conn., 565), that the reasons which 
made such a law salutary or necessary in England do not exist 
here, and that the enforcement of the law here would not always, 
perhaps not generally, promote justice, and we think the true 
inquiry may therefore be limited exclusively to the question 
whether the contract is opposed to public policy. Nor can we 
see that the contracts in question are so opposed. The cvurt, in 
Richardson vs. Rowland, quote, with evident approval, the remark 
of Chief Justice Parker in giving the opinion of the court in 
Thurston vs. Percival (1 Pick., 417): “It sometimes may be useful 
and convenient, when one has a just demand which he is not able, 
from poverty, to enforce, that a more fortunate friend should assist 
him, and wait for his compensation until the suit is determined, 
and be paid out of the fruits of it.” It would manifestly be both 
useful and convenient to policy-holders of the plaintiff residing in 
this state, who by the successful results of a litigation brought by 
one of their own class, had been led to believe that far more was 
justly due to them than had been represented, and on the strength 
of which representation they had surrendered their policies, having 
thus, as they then believed, just demands, the individual enforce- 
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ment of which, to any persons in ordinary circumstances, would be 
so expensive and difficult as to amount to a practical impossibility, 
that a more fortunate person, of experience ability, and inclina- 
tion, should assist them, and wait for his compensation until the 
suits were determined, and be paid out of the fruits of it. And 
whatever was the motive of the defendants, whether selfish or 
philanthropic, inasmuch as we cannot see why the only avenue prac- 
ticable to the assignors is one which could lead to any unjust conse- 
quences to the plaintiff, we can discover no rule of public policy that 
would be thereby violated. It is said, further, that these assign- 
ments did not create the defendants assignees and equitable and 
bona fide owners of these rights of action, and cases in this state 
are cited, viz.: Fitch vs. Gates, 39 Conn., 366; Bixby vs. Parsons, 
49 Conn., 483, 487; and Olmstead vs. Scutt, 55 Conn., 125. In each 
of these cases it was held that the assignee acquired no right of in- 
dependent action or set-off. But the principle of such decision is 
not applicable here. The ground was that the assignee was such 
for the mere purpose of such action or set-off, having no beneficial 
interest or title. Here it was the beneficial interest which was ex- 
pressly stipulated for, and which the assignees intended to acquire 
and the assignors to convey. The form of the transaction was an 
absolute transfer, under seal, to Mrs. Fuller, and although the real 
consideration and purpose appeared in the paper executed by her 
husband, Austin B. Fuller, which contained, among other things, 
the reservation of a right to re-assign in discharge of liability, yet 
the real purpose, as there expressed, was a judgment and recovery 
for the assignees. The defendants insist that, having by the 
action of the plaintiff been brought into court, they are entitled to 
judgment in their favor upon the first defense, and also to the 
same right to “prosecute this counter-claim as they would have 
had if the whole case had been on trial in the superior court.” In 
this view we do not, however, concur. The superior court is advised 
to dissolve the injunction and dismiss the complaint. In this opinion 
the other judges concurred. 
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The policy provided that it should be void in case of any sale or transfer or 
change of title, or of any undivided interest, or the entering or foreclosure 
of a mortgage. 


Held, That an illegal sale by a mortgagee under a power of sale which was 
subsequently set aside, the insured remaining in possession, was not a 
violation. 


Held, That insurance taken out by the mortgagee without the consent of in- 
sured is not a violation of a provision against other insurance ‘“ by the 
insured or any other person or parties interested.” 


Such insurance by the mortgagee is not contributory although the mortgagor 
insured, in a suit to redeem, compelled him to account for the money 
collected as a trustee ex maleficio. 


H. G. Mituer, for Appellant. 
C. F. Warre and M. L. Wueeter, for Appellee. 
Baker, J. 

This suit was upon a policy of insurance for $5,000 issued by 
appellant to the testator of appellee, insuring a building in the city 
of Chicago against loss or damage by fire. At the time the policy 
was issued, the insured premises, with other contiguous property 
and the buildings thereon, were incumbered by a mortgage for 
$220,000 to the United States Mortgage Company. For default in 
the payment of an interest coupon, the mortgage company, in Feb- 
ruary, 1874, declared the whole amount secured by the mortgage 
due, and assumed to advertise and sell the whole of the mortgaged 
premises under a power contained in the mortgage. The sale took 
place on March 31, 1874, between two and three months after the 
above-mentioned insurance policy was issued, and the mortgaged 
premises were struck off to one James H. Rees, and a deed therefor 
executed to him. On April 20, 1874, Rees made a deed for all the 
property to Samuel D. Babcock, the president of the mortgage 
company. J. Young Scammon, the testator of appellee, remained 
in actual possession of all the mortgaged premises, and claimed to 
be owner, and refused to acquiesce in the alleged mortgage sale, 
and insisted that the sale was illegal and did not amount to any- 
thing, and that he would disregard it, and notified Babcock and 
his attorneys that he would proceed to set said sale aside. While 


* Decision rendered, October 31, 1891. 















1892. | Niagara Fire Ins. Co. vs. Scammon. ' §Y3 


this was the condition of affairs, and on July 14, 1874, the insured 
property was destroyed by fire. Thereafter said Scammon filed his 
bill to set aside the alleged foreclosure sale, and such proceedings 
were had in that suit that in March, 1886, a decree was entered 
therein setting aside said sale, and permitting him to redeem from 
the mortgage. It was also ordered by the decree that Babcock should 
account to Scammon for any insurance moneys he had collected on 
account of the mortgaged buildings. The principal contention of 
the appellant is that the sale and conveyance to Rees, and the sub- 
sequent deed of Rees te Babcock, constituted a change of title, 
within the meaning of the clause in the policy of insurance relating 
thereto, and that consequently the policy was not in force at the 
time of the loss. The building covered by the policy in this case 
was contiguous to the building insured by the policy in litigation 
in the case of Commercial Union Assur. Co. vs. Scammon (126 IIL., 
355), and both buildings were destroyed by the same fire. Both 
buildings and the lots on which they stood were portions of the 
premises covered by the mortgage at issue in that case. The chan- 
cery proceeding and decree that were considered in that case also 
embraced the premises that are in question here. It is urged, 
however, that the decision of the court in that case is not applicable 
to the case now in hand, because the language in respect to aliena- 
tion of the policy involved in that case. is different from the lan- 
guage used in the clause of the policy respecting alienation 
here in question. In the Commercial Union Assurance Company 
policy the language in which the condition was expressed was 
as follows:— 


If the property be sold or transferred, or any change takes place in title or 
possession, whether by legal process or judicial decree, or voluntary transfer 
or conveyance, * * * in every such case this policy shall be void. When 
property has been sold and delivered, or otherwise disposed of, so that all in- 
terest or liability on the part of the assured herein named has ceased, this 
insurance on said property shall immediately terminate. 


The policy upon which this action is brought contains the 
following provision :— 


In case of any sale or transfer, or change of title in the property insured by 
this company, or of any undivided interest thereof, or the entering or fore- 
closure of a mortgage,* * * this insurance shall immediatély cease. 

Excluding from consideration said second clause contained in the 
policy issued by the Commercial Union Assurance Company, it is 
manifest that the provisions in the two policies in regard to a sale 
or transfer of the property or change in the title thereto are sub- 
stantially the same. The existence of said second clause was one 


of the circumstances in that particular case, and was taken into 
Vou, XXI,-38. 
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consideration in its decision. It was held that the two clauses 
should be considered together; that the second clause was in- 
tended to explain and qualify the meaning of the words of the first 
clause, and define what sort or nature of transfer or conveyance of 
the property and change of title was contemplated and provided 
against. We there said: ‘“ Reading the two clauses together, the 
conclusion is inevitable that it was intended that an alienation of 
the property, to avoid the policy, must be such that all interest or 
liability on the part of the assured therein named has ceased.” The 
decision was to some extent based on the phraseology of said 
second clause, but we do not understand that said clause was of 
controlling importance and essential to the judgment that was 
rendered. saan 

The contention of the then appellant was that a sale that is merely 
voidable is an alienation or change of title that defeats a recovery 
for a loss occurring before the sale has been set aside. It was con- 
ceded by the court that where a party has himself made a deed 
which he may avoid or not, as he shall elect, and a loss has occurred 
after he has made such deed and before he has elected to avoid it, 
there is strong reason in favor of holding that such an alienation, 
and especially under some circumstances, will avoid a policy under 
a clause against a sale, transfer, or change of title. But the cases 
relied upon by said appellant as establishing its contention were 
critically examined, and we then said: “In none of them [the 
cases] is it held that a voidable deed, made by direction of a court 
or by a master in chancery, where the assured still has possession 
and the same interest in the property that he had before such 
deed was made, constituted an alienation of the property, within 
the meaning of the clause under consideration.” In the same case, 
we quoted with approval from the opinicn of the Supreme Court 
of Iowa, in Ayres vs. Insurence Co. (17 Iowa, 176), this language: 
“But if the real ownership remain the same,—if there is no 
change in the fact of a title, but only in the evidence of it, and 
this latter change is merely nominal, and not of a nature calcu- 
lated to increase the motive to burn or diminish. the motive to 
guard the property from loss by fire,—the policy is not vitiated.” 
And in the same. case we said: “Tt is difficult to perceive how the 
insured whose property has been illegally sold, and who is entitled 
to have the sale declared void, occupies a different’ position than 
that occupied by him who owns a mere equity of redemption. 
This court held, in Roberts vs. Fleming (53 IIl., 196), a trustee 
under a mortgage containing a power of sale cannot become a pur- 
chaser at his own sale, either directly, or indirectly by procuring 
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another to purchase for his benefit; and, if he does so become the 
purchaser, the rights of the mortgagor will remain precisely the 
same as though no sale had been made. And so here the interest 
of the insured remained, notwithstanding the sale, precisely as it 
was before.” In the same case we said: “The case here, in brief, 
is simply this: A trust-deed is made of property to secure a debt. ~ 
Afterwards the maker of the deed takes out a policy of insurance 
upon the same property, in which there is a clause prohibiting its 
alienation. The trustee, without his consent and against his pro- 
test, sells the property to the cestui que trust. The maker of the 
trust-deed is in possession when the deed is made, and remains in 
possession until after the sale, and asserts his right of possession 
and of ownership, and, within a reasonable time, institutes legal 
proceedings to set the sale aside. As to him the sale is void, and 
he is entitled to redeem, notwithstanding the sale, and his interest 
since the sale is just as great as it was before. The same motives 
which can be presumed to have urged him to protect the property 
and preserve it from destruction before the sale urge him to pro- 
tect and preserve it from destruction after the sale.” The legal 
principles upon which the decision in the Commercial Union Assur. 
Co. case were based were two: First, the principle announced in 
numerous former decisions of this court,—that a trustee under a 
mortgage containing a power of sale cannot become a purchaser at 
his own sale, either directly or indirectly, and that if he does so 
become the purchaser, and there has been no ratification of the 
sale by the mortgagor, the rights of the mortgagor will remain pre- 
cisely the same as though no sale had taken place; second, that an 
alienation or change of title that is made without the act or con- 
sent of the insured will not create a breach of a condition in a 
policy against a sale or change of title unless there has been an 
actual sale or alienation of the property that is valid against the 
insured. This being so, the present case falls within the rule an- 
nounced in the Commercial Union Assur. Co. case, and.is governed 
by it. There appellee’s testator held only an equity of redemption 
in the insured premises when the policy of insurance was taken out, 
and, notwithstanding the sale and subsequent deeds, he still con-_ 
tinued to be the owner of said equity of redemption, and “his 
rights remained precisely the same as though no sale had been 
made.” The right to insist upon a forfeiture under a clause against 
alienation or change of title is stricti juris, and such right must be 
brought clearly within the forfeiting clause: Insurance Co. vs. 
Eddy, 55 Tll., 213. Such a clause is couched in language of the in- 
surance company’s own selection, and its tendency is to narrow and 
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limit the obligation of the company, and defeat the indemnity 
which it was the purpose of the assured to obtain. The burden of 
proof was upon appellant to establish that there had been a 
change of title that was valid as against the insured. This it 
did not do. The sale that appears in the record was made with- 
out the consent of Scammon, and he expressly repudiated it, and 
remained in possession of the premises, claiming to be owner. The 
, Sale, without a ratification of it by Scammon, was invalid, and he 
never ratified it by acquiescence or otherwise. 

It is urged that, several months before the loss, Babcock took 
out a policy for $5,000 upon the property here in question, in the 
Commercial Union Assurance Company, to which’ the appellant 
company never consented, and that the risk covered by this policy 
was thereby terminated. The provision of this policy involved in 
behalf of this claim is as follows: “If the assured, or any other 
person or parties interested, shall have existing during the contin- 
uance of this policy any other contract or agreement for insurance 
(whether valid or not) against loss or damage by fire on the prop- 
erty hereby insured, or any part thereof, not consented to by this 
company in writing, and mentioned in or indorsed upon this policy, 
then this insurance shall be void and of no effect.” Babcock, at the 
time he procured his policy, claimed an insurable interest in the 
property, and he did not have, and never had, any interest in the 
policy now in suit. The designation, “any other person or parties 
interested,” includes only persons or parties interested in the in- 
surance merely: Acer vs. Insurance Co., 57 Barb., 68. The ex- 
pression, “any other contract or agreement for insurance,” found 
in this policy, does not apply to insurance procured by a third 
person without the knowledge and consent of the assured, said 
third person having or claiming an insurable interest in the prop- 
erty, and no interest in the policy issued to the assured: May, 
Ins., § 372; 2 Wood, Ins., § 377; Insurance Co. vs. Tyler, 16 Wend., 
385; Insurance Co. vs. Hone, 2 N. Y., 235; Burton vs. Insurance 
Co., 14 U. C. Q. B., 342. We think that the policy in suit was not 
terminated by the issuance of the subsequent policy to Babcock. 

It appears from the evidence that the loss upon the property 
covered by this policy was $6,500, and that the insurance upon the 
premises destroyed was $10,000, i. e., $5,000 insured by the Scam- 
mon policy, and $5,000 insured by the Babcock policy. It is 
claimed that it was error in the trial court to refuse to hold as law 
applicable to the case the following proposition: “It appearing 
from the evidence that the amount of insurance upon the property 
described in, the policy at the time of the loss was $10,000, and that 
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the policy in suit was for $5,000, the plaintiff cannot in any event 
recover in this action more than one-half of the amount of such 
loss.” Said proposition of law was predicated upon a provision 
contained in the policy sued on that, “if there shall be other insur- 
ance upon the property, the insured shall not be entitled to demand 
or recover of this company any greater portion of the loss or dam- 
age sustained than the amount hereby insured shall bear to the 
whole amount of such contracts or agreements for insurance.” It 
is to be noted that the provision for an apportionment is only to 
become operative “if there shall be other insurance upon the prop- 
erty;” and, as we have seen, insurance which is obtained by a third 
person, and upon another distinct and insurable interest, cannot be 
regarded as “other insurance.” We understand the rule to be 
that a provision for apportionment of loss if there is other insur- 
ance applies only to cases where the insurance covers the same 
interest. 

It is suggested, however, that the insurance to Babcock was, at 
the instance of Scammon, decreed by the court of chancery to have 
been an insurance of the trustee of Scammon, and of which 
Scammon had the benefit, and that it was an insurance of the 
property, within the meaning of this clause in the policy,—as 
much so as it would have been if the policy had been issued to 
Scammon instead of Babcock. This claim proceeds upon the 
assumption that the relation of Babcock to Scammon was that of 
an express trustee created by voluntary act. But it appears from , 
the record and the decree that he was found by the chancery court 
to be a trustee ex maleficio for Scammon, and it was held that he 
could make no profit from his own wrongful act. In Commercial 
Union Assur..Co. vs. Scammon, supra, we had under consideration 
a policy of insurance issued to Scammon, and a subsequent policy 
on the same property issued to Babcock, and in speaking of the 
latter policy we said: “Appellee had nothing to do with the 
issuing of that policy. He made no claim of rights under it. He 
could have done nothing to enforce it. He was in no way bound 
by anything done by Babcock or the mortgage company. He in 
no legal sense ratified anything done by him or it in procuring the 
policy. All that he had a right to do, and all that he did do, was 
to ask a court of equity to require Babcock to account to him for 
any money actually received by him under his false claim of owner- 
ship. * * * As between the parties it was sufficient for the chancel- 
lor to know that Babcock had actually received money, as rent, 
insurance money, or otherwise, under a claim of ownership which 
was fraudulent and invalid, to authorize a decree requiring him to 
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pay it over to the rightful owner.” This language seems to be 
‘applicable to the case at bar, and to the particular matter now 
under consideration. Babcock, at the time of the issuance of the 
Commercial Union Assurance Company policy which is at issue in 
this case, and at the time of the loss, had an insurable interest. 
Said company paid the loss to him. It would seem that neither the 
taking out of that insurance nor the payment of that loss would, 
under any of the provisions contained in the prior policy issued by 
appellant to Scammon, either invalidate the insurance of Scammon 
or lessen the amount due him under the terms of his policy. 
Afterwards the court of chancery found that Babcock was a trustee 
ex maleficio, and decreed that he should make no profit by his tort, 
and should account to Scammon. for the insurance money which he 
had received under a claim of ownership which was fraudulent and 
invalid. As was said by us in the Commercial Union Assur. Co. 
case, Scammon, in obtaining this decree, “in no legal sense ratified 
anything done by Babcock in procuring the policy,” and was in no 
“way bound by anything done by Babcock.” And, if this be so, 
then there is no reasonable or plausible theory upon which the 
insurance covered by the Babcock policy can be regarded as “ other 
insurance,” within the meaning of the policy here in suit, or upon 
which an apportionment of the loss can be based. There was no 
error in refusing to hold the proposition of law submitted by 
appellant. Some other grounds of objection to the judgment that 
was entered by the circuit court are submitted by the briefs, but 
we think it unnecessary to discuss them in detail. Suffice it to say 
that we find in the record no substantial error for which the judg- 
ment should be reversed. The judgment of the appellate court 
is affirmed. 


COURT OF APPEALS OF NEW YORK. 


PATRICK E. WALSH, Appellant, 
v8. 


MUTUAL LIFE INS. CO., Respondent.* 


A wife’s policy was payable to the wife “‘if living, in conformity with the 
statute, and if not living, to her children and their guardian, etc.” A 
daughter died prior to the death of the wife leaving husband and chil- 
dren surviving. Subsequent to the death of the wife a son died leaving 
widow and children surviving. Finally the insured died leaving one 
child surviving. 


“* Opinion filed, May 24, 1892, 
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Held, That upon the death of the wife, the policy vested in the children then 
living to the exclusion of the representatives of the daughter who had 
previously died. 


F. M. Danauer, for Appellant. 
JutiEN T. Davizs, for Respondent. 
Gray, J. 

The complaint sets forth the issuance by the defendant of a policy 
of insurance, whereby it insured the life of Traub for the sole use 
of his wife Rica, in a sum named, and promised to pay the amount 
to her, as the assured, “if living, in conformity with the statute, 
and, if not living, to her children or their guardian,” ete. It further 
showed these facts, namely, that at that time the Traubs had three 
children living. Bessie, a daughter, died first, intestate and leaving 
a husband and children; then the wife died; then Solomon, a son, 
died, intestate and leaving a widow and children; and, finally, Traub 
died. Carrie, a daughter, alone survived, and one-third of the 
policy was paid by the company to her. Another third was paid 
to the administratrix of Solomon, who had died intermediate his 
mother and father. The plaintiff took an assignment from Carrie 
and from Solomon’s administratrix of their interest in the policy, 
and claims, as their assignee, to be entitled to the remaining one- 
third of the policy. The defendant demurred to the complaint 
for insufficiency of facts to constitute a cause of action, and the 
question presented is, did Bessie, the first child who died, have 
such an interest in this policy as survived her decease and, upon 
her mother’s death, vested in her personal representatives; or did 
all interest in the policy, upon the death of the wife of Traub, vest 
at once in the two children surviving her? Another aspect of the 
question which the plaintiff presented is this: assuming that all in- 
terests settled in the two surviving children, upon their mother’s 
death, was it, nevertheless, conditional upon their both surviving 
their father; so that by Solomon’s death his interest was lost, and 
Carrie, who survived all, had the sole claim to the insurance moneys? 

At the special term the judgment went for the plaintiff; but at 
the general term the decision was the other way; and two of the 
learned justices thought that Bessie, who had predeceased her 
mother, had an interest in the policy, which, upon her death, passed 
to her personal representatives. We feel constrained to differ with 
the learned general term justices and to uphold the plaintiff’s ap- 
peal. If we were at liberty to treat of this question at first hand 
and as altogether an original one in this court, I should say that 
the arguments to sustain the judgment of the general term are 
cogent and not easily overcome. Certainly they have a moral sup- 
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port in equitable considerations. But if we are to be guided in the 
disposition of the cases which come before us by the principle 
stare decisis, then we must adhere tu views which have been held 
and assented to within recent decisions. In the case of the United 
States Trust Co. vs. The Mutual Benefit Life Insurance Co. (115 
N. Y., 152), plaintiff sued as the guardian of certain grandchildren 
of the assured. The policy was upon the life of Finn for the sole 
use of his wife and, in case she should die before him, the amount 
was payable to their children, or to their guardian. The wife first 
died and their three children.survived her, but two of them pre- 
deceased Finn, their father. The plaintiff claimed that the chil- 
dren of a child who had died after the mother were entitled to 
receive among them an equal one-third of the policy. The decis- 
ion was against their right to take anything under the policy. It 
was held that as grandchildren were not named in the contract, 
for that reason they could not be regarded as having been assured. 
Judge Earle, in the opinion, with respect to the nature of the inter- 
ests which settled in the assured under such a policy, spoke in such 
wise as to cover this case. He said: “When she (referring to 
Mrs. Finn) died before her husband, the only persons interested in 
the policy were her children then living, and the whole policy, as a 
chose in action, belonged to them. They held vested interests 
therein, as they could in any other chose in action, payable at a 
future time.” 

This expression seems very authoritative, for although the ques- 
tion presented and decided was whether grandchildren could - 
acquire any interest, and although all the children in that case 
happened to survive the wife, nevertheless, the learned judge 
passed upon the nature of the interest of the children in such a 
policy, and used very precise and exclusive language in that re- 
spect. With that opinion all the members of the court concurred. 
While referring to the opinion in that case, I may add that the con- 
cluding remarks of the learned judge need not embarrass our 
conclusion here. He said: “If we are wrong in this construction 
* * * then * * * the policy was payable to her children as a 
class, and those of the class would take who were in being at the 
time when the policy became payable.” That was not the decision, 
and it was not intended to be the expression of an opinion upon 
the case, otherwise than that in no event could grandchildren take, 
inasmuch as, upon an assumption that the court was in error in 
what had been held, the only alternative was the proposition 
stated. It was at once illustrative of the unsoundness of the plaint- 
ffs claim, and, at the same time, reasoning deductively, in further 
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exclusion of the possibility of any interest having vested in the 
children at the time the policy issued. Previously, in Anderson vs. 
Goldsmidt (103 N. Y., 617),the same judge had delivered the opin- 
ion of the court; a case where wife and husband had joined in an 
assignment of a policy issued in her favor, and, in case of her 
death before him, making the amount of insurance payable to her 
children. _The wife defended against the suit of the assignee on 
the ground that she was a married woman with children having an 
interest in the policy. The plaintiff's recovery was upheld, and it 
was there said that the interest of the children was contingent, and 
that the contingency did not arise which gave them any interest 
whatever in the policy. We have, therefore, in these two recent 
cases, authoritative opinions that children have none other than a 
contingent interest in a policy issued in such a case, and do not 
become actually vested with an interest unless the wife die before 
the termination of the life insured against and they survive her; 
and, as the contract then is one with her children, only those who 
answer at that time that description acquire an interest in the 
policy. Only in such an event would there arise a distinct class of 
beneficiaries under the contract of insurance. 

Some stress is laid upon the remarks of Judge Finch in the case 
of Whitehead vs. The New York Life Insurance Co. (102 N. Y., 143), 
decided very shortly before the Anderson case. That was a case 
where the insurance was upon the husband’s life and in favor of 
his wife or her personal representatives, with a provision that in 
case she died before him the insurance should vest in the chil- 
dren of the insured. The wife died and the husband surrendered 
the policy to the company, in consideration of sums paid to him 
for the surrender. The children then sought to have the surrender 
set aside and the policies reinstated as subsisting obligations of the 
defendant company. Their action was sustained. Judge Finch, 
in his opinion, speaks of the interest in the policy as one which 
was vested in the wife, “and one also in the children.” What 
he meant, however, seems explained by his subsequent observa- 
tion that it was an interest which vested in wife and children “as 
the assured, under the provisions of the statute;” referring to the 
act of 1840, Laws of 1840, chap. 80, which was passed as a pro- 
vision for orphanage and widowhood, and authorized the issuance 
of policies insuring a man’s life in favor of his wife, and also to 
provide by their terms for the payment of the insurance moneys 
to children, in case of her decease before that of her husband. 
The opinion is not authority for the proposition that an interest 
vested in the children upon the issuance of the policy in favor of 
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the wife, which could not be lost, or divested, by their death before 
their mother asthe assured. It decided that, by force of the act of 
1840, such a policy, in favor of the wife and, in case of her death, 
made payable to her children, vested an interest in the children, 
which, upon the happening of the contingency named, conferred 
upon them the rights of ownership, and without their assent it 
could not be surrendered nor released. That was the decision 
called for by the case before the court. Ina certain sense, upon 
the issuance of the policy such an interest in, or right to, its con- 
tinuance as an obligation did vest, or, more properly, inure to 
her children. 

It did not vest in the technical sense of the term as it is used 
in connection with estates created under testamentary devises; 
but the interest was such as, when the contractual relation with 
the mother ceased by her death, they, who were her children, 
could, by the terms of the contract with the company, as author- 
ized by the statute, assert and enforce it for their protection, as 
substituted parties in the place of the first assured. That such a 
meaning is to be attached to Judge Finch’s remarks seems evident 
from the fact that Judge Earl, in his opinion in the United States 
Trust Company’s case, supra, cites the Whitehead case as an 
authority, and had the opinion fresh in his mind when delivering 
the opinion in the Anderson case. Ina case recently decided by 
the Supreme Court of Pennsylvania, where the policy was issued 
by a New York company, and was in favor of the wife, and in case 
of her death, the insurance was payable to her children, the court 
construed the policy to be an obligation which made the insurance 
money payable to her, if she survived her husband, “but, if she did 
not, it was payable to her children then living.” 

That case was decided in 1889, the same year as was the Trust 
Company’s case, supra, and seems a strong illustration of the force 
of the proposition as to the contingent nature of the children’s 
interest in the policy, in that it impressed itself similarly upon the 
minds of the members of the two courts. 

I do not think there is any reason for, or that we should, re- 
sort to the rules which obtain in cases where the question relates 
to the vesting of estates created by will and depends upon the 
construction of the language of the testamentary devise. A will 
is in no sense a contract and an insurance policy is: St. John vs. 
Insurance Co., 13 N. Y., 31; Olmsted vs. Keyes, 85 id., 593. In 
the endeavor to effectuate the intention of a testator, courts are 
allowed a greater latitude of action within settled rules than when 
the subject of their consideration is a contract between parties. In 
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the one case, courts will go far to avoid a construction which 
defeats an intention, apparent from a consideration of the whole 
will and of the circumstances surrounding its making, that the 
issue of children who may have predeceased the testator, or an 
event mentioned for the determination of some suspension of the 
estate, shall share in a general provision for the testator’s family. 

Presumptions of an intention that all who could naturally be 
regarded as objects of his regard are comprehended will be per- 
mitted to influence and guide construction, wherever possible 
without conflict with plain provisions in the will. But, in the case 
of a contract, where the minds of the contracting parties have met 
and which is supposed to resume their purposes and to contain 
their agreements, construction may not be so liberal as to permit a 
departure from a precise and strict conformity with its terms, if 
compliance is possible. Mr. Story, in his work on contracts (§ 639) 
laid down this rule of construction: “If its language is neither 
uncertain nor ambiguous, it is to be expounded according to its 
apparent import, and is not to be warped from the ordinary mean- 
ing of its terms, in order to harmonize with uncertain suppositions, 
in regard to either the probable intention of the parties contracting, 
or to the probable changes which they would have made in their 
contract, had they foreseen certain contingencies.” 

As a contract then, the provisions of this policy are to be con- 
strued as contracts ordinarily are construed. They should be read 
and enforced, if unambiguous, according to the plain meaning of 
the words used. This policy, in the respect we are considering, 
used clear and definite words. The defendant contracted with 
the wife of Traub and assured her thereby of a certain payment, in 
the event that she survived her husband; and the parties further 
agreed that, if she failed to live till then, the payment was to be 
made to her children, or their guardian. The ordinary meaning 
of the word children is indisputable and the more reasonable 
ambiguity to be supposed would consist in whether it was only 
that child, or those children, who should survive the father who 
would be entitled to claim payment under the policy. But this 
difficulty is removed by authority and upon reasoning. If others 
than her children were to benefit by the insurance, it was quite 
possible to write them into the contract; but here definite parties 
are named as substitutive beneficiaries. The instant the mother 
died, those who answered the description of her children became 
the parties assured by the policy. The personal representatives of 
the child who had predeceased the wife could not be substituted 
as parties to a contract which expressly describes “children.” 
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At any rate, by parity of reasoning, if grandchildren in the 
Trust Company’s case could not take because not named in the 
policy, how can executors or administrators take if they are not 
named; and, upon the authority of those cases which declare the 
interest of children to be contingent during their mother’s lifetime, 
how could the child who had predeceased Mrs. Traub have pos- 
sessed an interest which she could transmit to her personal repre- 
sentatives and which they could assert under sucha contract? I 
think the conclusion must be reached that, upon the death of 
Traub’s wife, her children living at that time beeame vested with 
every right to and interest in the policy. 

In the case supposed by one of the learned justices at the gen- 
eral term, of the death of all the children before the mother and 
then of her predeceasing the husband, we have authority for sug- 
gesting that the obligation of the insurer would be enforceable 
by the personal representatives of the husband, if he had not 
administered upon it: Olmsted vs. Keyes, 85 N. Y., 593. In such 
a case, if all the children died before their mother, the interest 
in the policy would be solely in her, and, upon her death, like any 
other chose in action, would pass to her husband. If he should 
not make any disposition of it with the company during his 
lifetime, his personal representatives would bave the right to 
adiminister upon it. 

It is needless, however, to discuss or decide upon the supposed 
case. It is sufficient to say that such an obligation of the insurance 
company could not fail for the want of a payee, in any contingency 
that I can conceive of. 

The views expressed lead to the conclusion that the judgment of 
the general term should be reversed, and the judgment entered 
upon the interlocutory judgment at the special term should be 
affirmed, with costs at the general term and in this court. 

All concur (Maynard, J., in result), Peckham, J., not sitting. 
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SUPREME COURT OF VERMONT. 


OcToBER TERM, 1891. 


SARAH E. BILLINGS 
v8. 


ACCIDENT INS. CO. or NortH AMERICA.* 


The policy prov ided that it should not be liable in case of suicide ‘“ sane or 
insane.’ 


Held, That the intention was to exempt the company from the perils of in- 
sanity, and it is no answer to say that the insuredwas so insane as not 
to understand the physical consequences of the act. 


Held, That the company was not liable ifthe insured committed the fatal 
act otherwise than accidentally. 


Bromiey & Crark and H. A. Harman, for Plaintiff. 


The entire weight of authority in this country, including that of 
the Supreme Court of the United States, whose lead this court has 
followed in its previous adjudication, is that the word “insane” 
simply eliminates those mental characteristics which this court has 
decided constitute legal insanity, meaning thereby the moral in- 
ability to distinguish right from wrong in the particular instance. 
Such a construction is the only one which can preserve the unity 
and analogy of decision in jurisdictions like ours, where the “moral 
insanity” rule prevails. Where it has been held as here that 
“suicide” excludes the moral consciousness, “ suicide when insane ” 
is properly held to include the moral element, and to exclude the 
element of physical consciousness of the nature and consequences 
of the self-destroying act. This is the view of the best authorities, 
whose lead we have so far followed, viz.: that suicide is the inten- 
tional destruction of self, by a human being who has sufficient mind 
and reason to form a conscious intent to take his life,—not merely 
to fire a pistol, but an intent thereby to kill; and if the subject had 
not the capacity to understand the physical nature and conse- 
quences of the act, it would not be “suicide, sane or insane.” 


Henry Batiarp and J. C. Baker, for Defendant. 


The only question or controversy that can possibly arise upon the 
construction of such a clause or condition in a policy is as to 


* ‘Decision rendered, June “1892. 
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whether or not there may not be a possible phase or degree of 
insanity in the insured at the time of his suicide that would 
defeat this condition, and render the company liable on the policy, 
notwithstanding such condition. 

In the discussions upon this question in the cases where it has 
been had it seems to be settled that, to avoid this condition in a 
policy, the insured must have been in such a condition of mind that 
his suicide or self-destruction was, in effect, the result of an acci- 
dent, and that the taking of his life under the circumstances was 
not intentional or voluntary upon his part. 

That if the insured takes his life while “in a state of uncon- 
sciousness and involuntarily, whether he be sane or insane, such 
an act is nothing more or less than accidental, and would not 
operate to forfeit the policy:” Davis J. in Bigelow Admx., surpra. 

It must be a case where the insured takes his own life while he 
is in such a state of unconsciousness that he does not know what 
he is doing, and has no intention of doing it. 

Or, it may be a case where the insured takes his own life with 
some weapon or by some means, when he is laboring under some 
delusion that the act that he is doing is a harmless one to himself. 
In such a case the act cannot be said to be voluntary or intentional. 


Tart, J. 

It is a condition of the policy in question that it shall not cover 
a case if death results from “suicide (sane or insane).” It is not 
denied by the plaintiff but that the assured died from the effects of 
a pistol shot fired by himself, but she insists and offered testimony 
to show that when the insured so fired the shot his mind “had be- 
come so dominated and controlled by an unnatural impulse to fire 
said pistol into his own forehead that his will could not resist said 
impulse, and that he did not voluntarily fire the same, but in 
obedience to such impulse. That at the time when said shot was 
so fired, deceased had become mentally incapable of understanding 
and appreciating the physical nature and consequences of the act 
he was then committing, and did not understand nor appreciate the 
same, and did not then know or recognize the fact that by so firing 
that pistol he would take his own life.” 

Life insurance companies long since inserted in their contracts a 
clause of non-liability in case the assured died by “suicide,” or “by 
his own hand,” which courts have construed as synomymous terms. 
In construing this clause courts have widely differed, some, notably 
those of England, Massachusetts and New York, holding that no 
recovery can be had in case of self-destruction, however insane the 
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act of the assured might have been, while others, including this 
court, in Hathaway vs. National Life Ins. Co. (48 Vt., 335), have 
held that when one’s reason and judgment had become so impaired 
that his mind was overthrown and he could not resist the insane 
idea that he must take his own life, although his mind in that con- 
dition contrived means, and his physical strength carried them out 
and took his life, that such self-destruction did not avoid the policy. 
After the decisions holding companies liable in case of suicide by 
the assured while insane, many companies inserted the condition of 
non-liability in case of “suicide, sane or insane.” This clause has 
been before the courts for construction, and the decisions generally 
are, that a company is not liable if the assured designedly dies by 
his own hand, i. e.; if he commits the act intentionally, with knowl- 
edge of its consequences, although unconscious of its criminal char- 
acter. This is.as far as many of the courts have been required to 
go upon the facts before them, but the question has arisen in some 
instances, as to the liability of the insurer in case the assured de- 
stroys himself in such an insane condition as to be incapable of un- 
derstanding the physical nature and consequences of the act he 
was doing; did not know that by firing the pistol, hanging himself, 
or doing like acts, he would take his own life. That the insurer is 
liable in such cases is maintained, apparently, in Davies vs. Mut. 
B. L. Ins. Co., 87 Ken., 541, and Adkins vs. Col. L. Ins. Co., 70 Mo., 
27, and perhaps some other cases. We think the contrary rule the 
better doctrine. The parties contracted, and the condition is ex- 
pressed, in terms not easily misunderstvod; the words are: ‘Nor 
will it (the policy) cover death or injury resulting from * * * suicide 
(sane or insane).” It is not contended that the insured was in any 
way misled, nor that the contract was contrary to sound morals or 
public policy. If the insurer can contract against hazardous occu- 
pations, residence within the tropics in July and August, death in 
a duel, by the hands of the law, in war, or when intoxicated, why 
can they not limit their liability in case of suicide, felonious or 
otherwise? Itis our duty to construe the contract made by the 
parties, not contract for them. The better construction to give a 
term or phrase iu a contract is the one according to it ordinary and 
common meaning, as mankind generally would understand it. The 
defendant evidently was unwilling to incur the perils of insanity, 
and this clause limiting its liability was inserted for its protection. 
It was a valid contract. The defendant had the right to say that it 
would not hold itself responsible for the acts of the assured com- 
mitted when insane, and the question is, can the court with such 
a contract before it, attempt to measure the degrees of insanity. 
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. The construction contended for by the plaintiff renders the words 
“sane or insane,” immaterial, surplusage, of no force whatever. 
They must have been inserted for some purpose. Felonious suicide 
was not alone in the contemplation of the parties to the contract. 
If it had been there was no necessity of adding anything to the 
general words. The defendant says that by force of them we are 
not to be liable in case the assured dies by suicide, sane or insane, 
and the only answer is, it is true the assured died by his own hand 
when insane, but he was very insane, in fact so insane that when 
he took his life he did not know what he was doing, nor the effect 
of his acts. If we adopt this construction of the contract, we add 
to it an element not agreed to by the parties. Ifthe death of the 
assured was caused in the manner and under the circumstances 
stated in the plaintiff’s offer of evidence, the defendant is not liable. 
There was nothing in the evidence, nor offer of evidence, tending 
to show an accidental discharge of the pistol, nor that death re- 
sulted from anything save the pistol shot fired by the assured. We 
hold there can be no recovery if the assured cqmmitted the fatal 
act otherwise than accidentally; thatethe clause, “suicide, sane or 
insane,” was intended to, and does, include self-cestruction irre- 
spective of the assured’s mental condition at the time of the act 
which caused his death. This is the better rule, in that it gives 
effect to the contract made by the parties, and the logical conclu- 
sion of the better considered cases: De Gogorga vs. Knick. Life Ins 
Co., 65 N. Y., 232; Pierce vs. Trav. Ins. Co., 34 Wis., 389; Scarth vs. 
Security M. L. Ins. Co. (Iowa), 39 N. W. Rep., 658; Bigelow vs. 
Berk. L. Ins. Co., 93 U. S., 284; Chapman vs. Rep. L. Ins Co., 
U.S.C. C.,N. D. IL, 5 Big., L. and A. Ins. Rep., 110; Riley vs. 
Hart L. and A. Ins. Co., U.S. C. C., E. D. Mo., 15 Ins. L. J., 135; 
Streeter vs. West. U. M. L. A. Soc. (Mich.), 16 Ins. L. J., 575. 

The construction of and ruling of the court upon the clause of 
the contract in question is sustained. Under the agreement of the 
parties the cause is remanded. 

Rowell, Munson, and Start, J. J., concur; Tyler and Thompson 
J. J. dissent. 
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COURT OF APPEALS OF NEW YORK. 


FRANCES E. WILLIAMS, Respondent, 
v8. 


UNITED STATES MUTUAL ACCIDENT ASSOCIATION 
OF THE City oF New York, Appellant.* 


Where the only evidence was that one who had already crossed a railroad 
track a hundred feet away, after meeting two parties going in the oppo- 
site direction, retraced his steps, and deliberately knelt in front of an 
approaching train, there is no question for submission to the jury as to 
ab accident or suicide. As a matter of law it was a case of death from 
voluntary exposure to unnecessary danger. 


Ricuarp L. Hanp and Winsor B. Frencu, for Appellant. 
Epaar T. Brackett, fur Defendant. 
Gray, J. 
The present action was brought to recover the amount of insur- 
ance in a policy issued by the defendant, wherein it was agreed 
that the sum of $5,000 shouid be paid to the plaintiff, the wife of 


an insured member, if death should result to him from bodily 
injuries effected through external, violent, and accidental means. 
The policy provided, however, that its issuance and acceptance 
were subject to certain conditions; among which were the follow- 
ing, namely: that the insurance should not “ extend to or 
cover * * *  guicide, felonious or otherwise, sane or insane; 


* * * voluntary exposure to unnecessary danger,” etc. The 


insured was struck by an engine and died shortly afterwards from 
the effects of his injuries. The circumstances of the occurrence 
were undisputed. The deceased was by occupation a book peddler 
and lived at Saratoga Springs. Upon an evening in the latter part 
of November, 1890, he was walking and crossed from the west side 
of the railroad, at Church Street, where the line of the road runs 
northerly and southerly, and continued, from the track, eastwardly 
along Church Street. When about one hundred feet from the 
track he met with two Germans; one of whom testified that they 
were addressed with the remark, “ Boys, look out for the engine, 
may be he will catch you.” One of the men replied, “I’m not 
afraid, my life is insured.” A train was at the time approaching in 
the distance. The Germans continued on their way westwardly 
and over the track. From what was further testified concerning 
the movements of the deceased, it appears that he must have 


* Opinion filed, May 24, 1892. 
Vel. XXI.—39, 
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. turned and retraced his steps; for the engineer of the approaching 
locomotive saw him coming west, towards the track, and when 
within afew feet of the erossing standing still. The train was 
moving only at about the rate of four miles an hour. The whistle 
was being blown and the bell rung; but, when within about twenty- 
five feet of the crossing, the engineer saw the man start and go 
upon the track. He says that if the man had kept on walking he 
could, in all probability, have gone across; but when upon the track 
he “ squatted down ” as in the position of kneeling. 

The engineer, when he saw this, at once reversed his engine, and, 
after it had stopped, got down, went to the man and found him 
lying against the pilot of the engine Others came up, brought to 
the spot by the cry which the deceased uttered when struck; but 
the only evidence of what occurred, immediately before and at the 
time he was struck, was furnished by the engineer. The locality 
was lighted up by an electric light, and the crossing does not appear 
to have been out of order. The deceased only had an umbrella in 
one hand and his canvassing book in the other. 

Upon these facts the plaintiff, respondent here, insisted and 
insists that it was for the jury to pronounce whether the acts of 
the deceased were with suicidal intent, or whether he was not at 
the time excusably engaged in an endeavor to follow the Germans, 
and to save them from possible injury by the approaching train. 
The plaintiff's counsel argues that there was room for an inference 
that these Germans were inebriated, and that their condition had 
provoked the deceased to follow and to observe them, with the in- 
tention to interfere in their behalf if threatened with danger. But 
the difficulty is that there was no evidence of inebriation in the 
Germans, and nothing more than their testimony that at the close 
of their day’s work they had taken one or more drinks. They had 
gotten beyond the track, and there was nothing calling upon the 
deceased to incur jeopardy in their behalf. The theory rests upon 
the merest speculation, and is without support in a single fact in 
evidence. The defendant could not be charged with any obligation 
under its contract, unless there were facts disclosed by the evidence 
which would permit an inference by the jury that such an accident 
had occurred as would bring the case within an admitted liability 
of the insurer. The respondent argues that because the evidence 
relating to the condition in life of the assured, to his character, his 
temperament, and his mental soundness, was such as to negative 
the idea of the existence of a motive to destroy his life, and a theory 
was furnished to account sufficiently for the exposure of his life to 
the imminent danger, the case was not one where the court should 
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either presume a suicidal intent, or impute negligence in the 
preservation of life; and that it was the province of the jury to 
draw the proper inferences and to decide the question of liability 
upon all the circumstances. 

The argument would be unanswerable in a case where the facts 
were disputed, and any at all existed from which an inference was 
possible that there was a reasonable or excusable cause for the 
occurrence. In the present case there is no dispute as to how the 
accident occurred; nor as to the conduct of the deceased which 
permitted it. There is not a fact in evidence which explains the 
possibility of such an occurrence other than through the voluntary 
action of the individual, unless, upon the solitary fact that the two 
Germans whom he met with had taken one or mere drinks, 
and were in the habit of occasionally drinking, the mind 
might be permitted to erect the fabric of a case of a more 
or less helpless state of inebriation upon this occasion; the 
perception of such a state by the deceased; an anxiety and 
an endeavor to avert a peril to them, and his own loss 
of life in consequence. That would be going too far. Mental 
speculation and guess work cannot be permitted to supply the facts 
as the basis for a liability in such a case. As the case appears from 
the record before us, there was no evidence that the death of the 
assured was the result of an accident in the proper and usual 
acceptation of that term. When seen, just before the train struck 
him, he was at first standing away from the track crossing, with the 
train about twenty-five feet off, and then deliberately going upon 
the track, stopping and lowering his body in front of the engine. 
The men whom he had met and addressed had crossed and were 
away from the track. There was no evidence of their crossing back 
upon it; nor of any circumstance requiring the assured to change 
the position of safety in which he was as the train was approaching 
the crossing. Can it be said with any semblance of reason, upon 
these undisputed facts, that injury or death was not voluntarily and 
unnecessarily incurred, if not deliberately invited, by the assured ? 
I do not think so. We may not be furnished with a motive; but 
that is not necessary. The evidence reveals ar occurrence which 
to all appearance was deliberately contributed to, if not permitted, 
and, therefore, the theory of an accident is excluded. The proof 
would not be consistent with any such theory. It was certainly a 
case of voluntary exposure to unnecessary danger, without a rele- 
vant fact to change that aspect of it, and it is of no materiality 
whether the act is known to have been one of suicide or not. 
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The case should not have been submitted to the jury. The de- 
fendant was entitled to a dismissal of the complaint at the conclu- 
sion of the case, and the denial of its motion was error. 

The judgment appealed from should be reversed, and a new trial 
granted, with costs to abide the event. 

All concur, except Finch and Maynard, JJ., dissenting. 


SUPREME COURT OF OREGON. 


EPSTEIN 
v8. 
STATE INS. CO.* ) 


A policy specifically insuring various items of personal property will not be 
reformed to cover them in one gross sum on the testimony of the insured 
and his wife when vague and uncertain and explicitly contradicted by 
the agent effecting the insurance. 


Evidence considered as to measure of damages, and the claim held to be 
excessive where the insured, a tailor, claimed to have purchased goods 
largely in excess of his means, and his statements were contradicted by 
his neighbors, by the firemen, and the agent. 


W. W. Tuayer and L. A. McNary, for Appellant. 


Tuomas O’Day, for Respondent. 
Beran, J. 


This is a suit to reform an insurance policy issued by the de- 
fendant company to plaintiff, under the name of. M. Epstein, 
against loss or damage by fire to the amount of $900, as follows: 
$500 on his household furniture, useful and ornamental, and family 
stores; $200 on family wearing apparel; $100 on his trunk of tailor’s 
trimmings; $50 on his sewing-machine; $25 on carpets; and $25 on 
two stoves (an equal amount on each), and for enforcing said policy 
us reformed. It is alleged that by the contract of insurance the 
policy was to be issued to N. Epstein against loss or damage by fire 
to the amount of $900, generally on the property, without specify- 
ing the amount on each particular item. This, being deuied, 
presents the first question for our examination. It has long since 
been settled that a court of equity will not reform a deed or other 
instrument in writing upon the ground of mistake, unless the mis- 
take is established by clear and satisfactory evidence: Shively vs. 
Welch, 2 Or., 288; Lewis vs. Lewis, 5 Or., 160; Evarts vs. Steger, 
id., 147; Stephens vs. Murton, 6 Or., 193; Remillard vs. Prescott, 
8 Or., 37; May, Ins., § 566. The rule is thus stated by Thayer, J., 
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in Harrison vs. Insurance Co.: “The rule is well settled that an ap- 
plication to reform a written contract, on the ground of accident or 
mistake, must be supported by clear and satisfactory proof; other- 
wise it will not be granted. If the testimony is conflicting, or of 
such undecisive character as to raise a substantial doubtin the mind 
of the court, the contract, as written, must stand. Besides the 
ordinary burden of proof which rests upon every litigant who 
holds the affirmative of an issue, there is in this class of cases the 
additional burden of overcoming the strong presumption created 
by the contract itself, which the proceeding seeks to reform.” We 
think the evidence in this case is wholly insufficient, within this 
rule, to establish that the policy of insurance should have been upon 
the property as a whole, instead of being upon separate articles 
thereof in specified amounts. The testimony upon which reliance 
is placed to make out the alleged mistake is that of plaintiff and his 
wife, which is not only vague and uncertain upon the point, but is 
flatly contradicted by Mr. Ireland, the agent of the company who 
effected the insurance, and who testifies that he informed the 
plaintiff at the time that under the rules, the policy must specify a 
separate amount upon each item, and that he read that portion of 
the policy to plaintiff as he wrote it. Under-this state of the evi- 
dence, the proof does not satisfy us that any mistake in this respect 
was made in the policy, and it must, therefore, stand as the expo- 
nent of the rights of the parties. It is conceded that a mistake 
was made in issuing the policy in the name of M. Epstein in place 
of N. Epstein, and in that respect it should be corrected. 

It follows, therefore, that plaintiff should only recover for the 
goods destroyed and damaged, in accordance with the insurance 
upon the separate articles or classes as specified in the policy, and 
it only remains to ascertain the amount of such damage or loss. 
The evidence upon this question is, indeed, uncertain, indefinite, 
and exceedingly unsatisfactory, and we can only hope to approxi- 
mate the amount of the loss. Plaintiff claims his damage and loss 
by the fire to have been about $1,700, and undertakes to give the 
several items going to make up the amount, with the value of each; 
but he is contradicted by some of his neighbors and the firemen 
who assisted in extinguishing the fire, and whose attention was par- 
ticularly called to the matter by the unusual conduct of plaintiff at 
the time, and their suspicions as to the origin of the fire, as well as 
by the agent of the defendant who effected the insurance. But, 
aside from the testimony of these witnesses, plaintiff's valuations 
are so exaggerated, and his claim so inherently unreliable, on the 
face of it, that it is entitled to but little weight. With his family, 





614 Supreme Court of Oregon. | July, 


consisting of his wife and two children, he was occupying at the 
time of the fire four small rooms on the first floor of a dwelling- 
house, which were used as a parlor, bedroom, dining-room, and 
kitchen, the furniture of which consisted of a wool plush walnut 
parlor suite, one walnut bedroom suite, and cot for the children, 
an ordinary amount of dining-room and kitchen furniture, crockery, 
and table ware, besides lamps, curtains, mirrors, etc.; the parlor 
and bedroom being carpeted with ingrain or three-ply carpet. 
Plaintiff is a man depending on his trade (tailor) for a living, and 
less than a year before the fire, when he arrived in Portland, he 
was compelled to work for two months, to obtain money to send for 
his family, whom he left in Dakota; and at the time of the insur- 
ance, although working steady, could only raise $11.25 to pay the 
premium therefor; and it is utterly unreasonable to suppose that 
he had accumulated, and had in these rooms, a large quantity of 
expensive furniture, ornaments, and clothing, amounting to $1,700, 
or even $900, the amount of the insurance, mostly purchased, as he 
claims, during his eight months’ residence in Portland. His entire 
earnings during this time, conceding that he was constantly 
employed, of which there is no evidence, at the maximum amount 
per week stated in the testimony, could not have exceeded $1,100, 
out of which he was compelled to support himself and family; so 
that it was impossible for him to have expended the amount of 
money claimed in furniture and clothing. His estimates of values 
are so ridiculous and out of all proportion as to afford but little, if 
any, aid to the court. For example, he testifies that one feather- 
bed and six or eight pillows contained 125 pounds of feathers, 
and was of the value of $200 or $250, and many of his other esti- 
mates are in the same proportion. The trunk of tailor’s trim- 
mings, stoves, and some other articles of furniture were removed 
from the building, but little damaged by the fire; and, although 
they may have afterwards been lost to plaintiff, the defendant is 
not responsible for the fact that his landlord, believing the fire not 
to have been accidental, would not allow him to come to the 
premises to take them away. Without going into details, we are 
satisfied, from the facts and circumstances of this case as disclosed 
by the testimony, that plaintiff's loss by the fire did not exceed 
$250 on household furniture, $50 on family wearing apparel, $20 on 
trunk of tailor’s trimmings, $50 on sewing-machine, $25 on carpets, 
and $10 on stoves, making a total loss of $405, and the decree of 
the court below will be so modified. From the record in this case, 
we feel compelled, on this modification of the decree of the court 
below, to allow appellant costs in this court. 





Sibley vs. Mutual Reserve Fund Life Ass'n. 


SUPREME COURT OF GEORGIA. 


SIBLEY 
v8. 
MUTUAL RESERVE FUND LIFE ASS8’N.* 


Under the contract declared upon, the insurance company did not obligate 
itself unconditionally to open the states of Florida and Mississippi to 
the plaintiff for his operations as general agent of the company, nor was 
there any guaranty that such states were open to him at the time the 
contract was made. The plaintiff, having failed to secure business to 
the amount of $50,000 per month in the state of Georgia, the company 
had a right to discontinue his services, and terminate the contract. 


An amendment to the declaration which was offered at the time of hearing a 
demurrer to the declaration, and disallowed by the court, is no part of 
the record, and can only come to the supreme court by being set 
out in the bill of exceptions, or annexed to the same as an exhibit duly 
authenticated. 


Futon Cotvitye, for Plaintiff in Error. 
H. H. Gorpon and J. H. Lampxin, for Defendant in Error. 


BuEckzey, C. J. 

These parties, in June, 1888, entered into a written contract, 
whereby the defendant appointed the plaintiff general agent of the 
association, with the title of “Manager of the Georgia Department,” 
for the purpose of procuring and effecting applications for mem- 
bership satisfactory to the association, and for collecting the ad- 
mission fees on applications, and for securing agents, to be ap- 
pointed by the association, for the purpose of procuring applications. 
One of the stipulations was as follows:— 

Third. The district in which said manager shall have the right to work 
and to appoint general agents, for the purpose of procuring applications as 
aforesaid, shall embrace the state of Georgia and such healthy portions of 
Mississippi and Florida as may be acceptable to the association. Said right 
shall continue so long as the new business secured by said manager and his 
agents from said district shall, in each and every month, be not less than 
$50,000, commencing from August 1st, 1888. This contract is made subject to 
the condition that the association is legally authorized to trausact business 
in said district assigned; but should said association not now have such 
authority, or should said authority be at any time hereafter revoked, then 
this contract shall be null and void as to so much of said district as it may be 
prohibited from transacting business in, except upon business already done 
therein by said manager, or agents appointed by him, if any. 

Another stipulation was in these words: “Subject to all the 
provisions herein contained, this contract shall continue in force 
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for the term of ten years.” The plaintiff served seven months, and 
in that time the amount of business procured by him and his agents 
was $194,000. ‘The company discontinued his services and termi- 
nated the contract. He brought his action for damages, and, the 
declaration being demurred to, the demurrer was sustained, and 
the action dismissed. The plaintiff contends that, notwithstanding 
he failed to obtain $50,000 new business in each and every month, 
he was wrongfully discharged, because his failure, as he contends, 
is to be attributed to his exclusion from the states of Mississippi 
and Florida. He contends that the language of the contract im- 
ports that the company represented and stipulated that it was en- 
titled to transact business in all three of the states at the time the 
contract was made, or, if not, that it obligated itself unconditionally 
to open up the states of Florida and Mississippi, which it failed to 
do. We agree with the court below in the opinion that this is not 
a correct interpretation of the contract. The language, “This con- 
tract is made subject to the condition that the association is legally 
authorized to transact business in said district assigned,” intro- 
duces a condition for the benefit of both parties, and not exclusively 
for the benefit of the plaintiff. It is immediately added: “But 
should said association not now have such authority, or should said 
authority be at any time hereafter revoked, then this contract shall 
be null and void as to so much of said district as it may be pro- 
hibited from transacting business in except upon business already 
done therein by said manager, or agents appointed by him, if any.” 
Here is no undertaking by the company to procure any authority 
which it did not already possess, and it did not guaranty or warrant - 
that it possessed any whatever. It left that question open, and the 
contract was to be void or not void according as there might or 
might not be authority to tranact business in the district. If there 
was authority for a part of the district only, the contract was to be 
good for that part, and void as to the rest. The effect was that the 
district would be narrowed down to fit the authority, and not that 
the authority would be widened to fit the district. Nor do we 
think that the plaintiff was relieved from raising the $50,000 per 
month in business because the district open to him proved to be 
the state of Georgia only. It appears from the declaration that the 
annual commissions which the company would realize on business 
was only $3 per thousand dollars, and at that rate it is fair to pre- 
sume that nothing less than $50,000 in business per month would 
justify the company in maintaining a separate department, and em- 
ploying a general agent or manager to attend to it. If the Georgia 
department failed to yield an income of $1,800 a year, there would 
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seem to be no great inducement to keep the Georgia department 
on foot. Besides, the fruits to the extent of $50,000 per month in 
business were to be realized at once, commencing with the Ist of 
August, or else the right to go on was not to be absolute. Further- 
more, as it was not the whole of Mississippi and Florida, or either 
of them, but only such healthy portions thereof as might be ac- 
ceptable to the company, that would belong to the district in any. 
event, there is no way to apportion the $50,000 per month so as to 
ascertain how much of it should be discounted by reason of the dis- 
trict being confined to Georgia alone. Is it possible to tell how 
much the plaintiff was to realize per month in business, in order to 
entitle him to go on for ten years, unless it was the $50,000 as a 
minimum? The parties, having failed to stipulate expressly on this 
subject, or to furnish by their agreement any basis for reducing the 
$50,000 to any other sum, we can have no hesitation in holding that 
they did not contemplate any reduction of it whatever. The plaint- 
iff, after trying seven months, failed by almost one-half to come up 
to the stipulated amount; and, so far from obtaining that amount 
in each and every month, it does not appear that he obtained it 
even for one month. It seems to us there can be no doubt that 
the company had the right to discontinue his services and terminate 
the contract. 

2. The bill of exceptions states that an amendment to the 
declaration was offered at the time of the hearing of the demurrer, 
and disallowed by the court. That amendment did not become a 
part of the record so as to be authenticated by the clerk’s certifi- 
cate, and its contents are not set out in the bill of exceptions, nor is 
any copy of it annexed to the bill as an exhibit, or otherwise duly 
authenticated by the presiding judge. For this reason, although 
the record as sent up by the clerk is accompanied by what purports 
to be an amendment, without any mark of filing upon it, we do not 
consider it as properly before us. We have looked at it, however, 
and can see no reason to think that it was improperly disallowed. 
Judgment affirmed. 





Supreme Court of Nebraska. 


SUPREME COURT OF NEBRASKA. 


PHENIX INS. Co. 
v8. 


BACHELDER.* 


The policy of fire insurance contained a clause, if the assured failed to pay 
his premium note at the time specified, then the policy should cease to be 
in force, and remain null and void during the time the note remains un- 
paid after maturity, and that the payment of the premium revives the 
policy, and makes it good for the balance of the term. The premium 
note matured before the loss complained of, and had never been fully 
paid. Held, that the company was not liable. 


Such stipulation in the policy can be waived by the company, but such 
waiver must be pleaded and proved to avail the insured. 


The absolute denial by the insurer of all liability, on the ground that the 
policy was not in force at the time of the loss, is a waiver of the prelimi- 
nary proofs of loss required by the policy. 


Fawcerr & Srurpevant and Joun P. Davis, for Plaintiff in Error. 
A. U. Hancock, for Defendant in Error. 


Norvat, J. 

This is an action on a policy of fire insurance. There was a trial 
to a jury, which resulted in a verdict for the plaintiff. The defend- 
ant brings the case into this court by petition in error. We are 
asked to reverse the case upon two grounds: First, the failure of 
the defendant in error to pay his past-due premium note; second, 
failure of the insured to furnish the preliminary proofs of loss ac- 
cording to the terms and conditions of the policy. We will briefly 
examine the points in the order named. The policy provides that, 
“in case the assured fails to pay the premium note or order at the 
time specified, then this policy shall cease to be in force, and re- 
main null and void during the time said note or order remains un- 
paid after its maturity, and no legal action on the part ot this com- 
pany to enforce payment shall be construed as reviving the policy. 
The payment of the premium, however, revives the policy, and 
makes it good for the balance of the term.” The consideration for 
issuing of the policy was $10 cash, and the payment at maturity of 
the assured’s promissory note for $22. The note was payable on 
the 1st day of August, 1889. No part of the $22 was paid when due, 
and a balance of $7 remained unpaid at the time of the fire. The 
defendant in error held two policies from this company, one for 
$100, and the other for $1,000, on buildings which were detached 
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when the policies were issued; but the buildings were subsequently 
joined together. A new policy, the one in suit, was issued cover- 
ing the building thus formed. Evidence was introduced tending 
to show that one Weymouth, a soliciting agent of the company, 
agreed to cancel the old policies and apply the unearned premiums 
on the new. It 1s claimed by the plaintiff in error that the agent 
had no power to make any such agreement. Conceding, as is 
claimed by the insured, that the company is bound thereby, and 
that the unearned premiums on the old policies should be credited 
upon the note, there would remain unpaid a small balance, and he 
would still be in default at the time of the fire. It is obvious that: 
the failure to pay the premium note at maturity suspended the 
policy until payment was made. It could have been revived, for 
the balance of the term, by making full payment at any time before 
the loss. This, as we have seen, he failed todo. True, after the 
maturity of the note, he paid $15 thereon, but this did not give 
him the right to avail himself of the benefits of the contract of in- 
surance. Nothing short of full payment, or a waiver of the stipula- 
tion in the policy, could have the effect to remove the suspension 
caused by the failure to pay the note. The clause referred 
to is not unreasonable. It is but fair and just that, while the in- 
sured is in default of the payment of his note, the company should 
not be liable for loss when the parties have so agreed. We have 
no right to make a new contract for them, or refuse to enforce the 
one they have made. To hold that the policy was in force at the 
time of the fire would be to set aside and disregard the plain stipu- 
lation of the parties: Gorton vs. Insurance Co., 39 Wis., 121; 
Shakey vs. Insurance Co., 44 Iowa, 540; Garlick vs. Insurance Co., 
id., 553; Wall vs. Insurance Co., 36 N. Y., 157; Williams vs. Insur- 
ance Co., 19 Mich., 457; Curtin vs. Insurance Co (Cal.) There was 
some evidence offered for the purpose of showing that the company 
waived the terms of the policy in regard to the payment of the pre- 
mium note, but such evidence, under the pleadings as framed, 
could not avail the defendart in error. The issue was squarely 
presented by the pleadings whether or not the note was paid. We 
doubt not that the stipulation in the policy can be waived, but, 
when such a waiver is relied upon, it must be pleaded: Zinck vs. 
Insurance Co., 60 Iowa, 266; Welsh vs. Insurance Co. (Iowa,); Me- 
hurin vs. Stone, 37 Ohio St., 58; Palmer vs. Sawyer, 114 Mass., 13; 
Nichols vs. Larkin, 79 Mo., 264. The policy provides that loss will 
be paid “upon receipt of proper proofs at its Chicago office.” It 
also provides that, “in case of loss or damage, the assured shall 
forthwith give notice of said loss in writing to the company.” The 
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evidence shows that the insured immediately after the fire notified, 
in writing, the company of the loss, but it does not appear that he 
ever furnished the preliminary proofs of loss. The existence of a 
loss has not at any time been denied by the company. In fact, it 
is admitted by the answer under which the case was tried that the 
house was totally destroyed. The company has at all times in- 
sisted, and now insists, that it was not liable for the loss, on the 
ground that the policy was not then in force, by reason of the fail- 
ure of the insured to pay his premium note. The plaintiff in error, 
by denying all lability, dispensed with the necessity of furnishing 
proofs of loss: Carson vs. Insurance Co., 62 Iowa, 433; Union VS, 
Whitt, 36 Kan., 760; King vs. Insurance Co., 58 Wis., 508; Tayloe 
vs. Insurance Co., 9 How., 390; Insurance Co. vs. Lippold, 3 Neb., 
391. The judgment is reversed, and the cause remanded for further 
proceedings. The other judges concur. 


SUPREME COURT OF NEBRASKA. 


STATE 
v8. 
WHEELER.* 


Section 7, Article 9, of the constitution, prohibits the legislature frem im- 
posing taxes on municipal or other corporations, or the inhabitants or 
property thereof, for corporate purposes. Held, That the requirement 
that certain insurance companies should pay a certain amount of the 
gross receipts to fire companies, etc., was a tax, and, therefore, in conflict 
with the constitution. 


T. J. Manonry, County Attorney, for Plaintiff. 
H. C. Bromn, for Defendant. 
MaxweEtt, J. 

The defendant in error was informed against in the District 
Court of Douglas County under the provisions of Chapter 47 of 
the acts of the legislature of the state of Nebraska of 1889, entitled 
“An act to require the insurance companies organized under the 
laws of other states, and doing business in Nebraska, to pay a duty 
or rate for the support.of fire companies composing the fire depart- 
ment of any city or village.” The information charges that the 
defendant, on or about the 6th day of July, A. D. 1889, in said 
county of Douglas, did then and there effect, and procure to be 
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effected, fire insurance to the amount of $3,000 by the Phenix In- 
surance Company, of Brooklyn, N. Y., upon a dwelling-house 
situated in the city of Omaha, in said county and state, the property 
of one John T. Hopkins; that said Daniel H. Wheeler then and 
there received for said fire insurance a premium of $45; said insur- 
ance company being a corporation organized under the laws of the 
state of New York, said state being a state other than the state of 
Nebraska, and the said Daniel H. Wheeler then and there being a 
duly-authorized agent of said corporation; the said city of Omaha 
then and there being a city of the metropolitan class, duly organ- 
ized under the laws of the state of Nebraska, having an organized 
fire department with more than twelve active members, one good 
hose-cart, five hundred feet of good leather hose kept in an engine- 
house, fit and ready at all times for actual service, one hook and 
ladder company with no less than twelve active members, having a 
good hook and ladder truck and the necessary men, teams, and 
equipments so as to constitute an active and properly equipped fire 
department, ready for service at all timgs; and the said Daniel H. 
Wheeler not having then and there executed and delivered to the 
treasurer of said city of Omaha, on the Ist days of January and 
July in each year, an account of all premiums received by him 
during the six months preceding said report, and paid said treasurer 
2 per centum of such premiums for the use, support, and benefit of 
said department, and not having given such bond in any sum what- 
ever. Upon being arraigned upon this information the defendant 
pleaded guilty, and filed a motion in arrest of judgment, which 
motion was subsequently sustained and the defendant discharged, 
to which ruling of the court sustaining the motion in arrest of judg- 
ment and discharging the prisoner the county attorney excepted, 
and now brings the cause into this court for the determination of 
the question of law therein involved. The only question of law in- 
volved is the constitutionality of the act of 1889, above referred to. 
If this act is unconstitutional, the ruling of the district court was 
correct, and should be affirmed, but, if the act is constitutional, 
that ruling is erroneous. The several grounds upon which it has 
been urged that this act is unconstitutional are: (1) That the act 
is broader than its title, in this: that the title only refers to insur- 
ance companies organized under the laws of other states, while the 
body of the act appears to relate to all insurance companies. (2) 
That the law is repugnant to section 11, art. 3, of the constitution, 
which provides that “no law shall be amended unless the new act 
contains the section or sections so amended, and the section or 
sections so amended shall be repealed,” in this: that the act in 
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question is amendatory of section 38 of the Revenue Act. (3) 
That the act in question is in contravention of section 1, art. 9, of 
our constitution, for the reason that it is not uniform as to the class 
upon which it operates. (4) That it is in contravention of section 
7, art. 9, of the constitution, which prohibits the legislature from 
imposing taxes upon municipal corporations, or the inhabitants or 
property thereof, for corporate purposes. (5) That it is unconsti- 
tutional, because it contemplates the collection of a tax by means 
of a criminal prosecution. Section 7, art. 9, of the constitution, is 
as follows: “Private property shall not be liable to be taken or 
sold for the payment of the corporate debts of municipal corpora- 
tions. The legislature shall not impose taxes upon municipal cor- 
porations or the inhabitants or property thereof, for corporate 
purposes.” It is very evident that the amount levied upon the in- 
surance companies in this case is a tax, and as such is in conflict 
with the provisions of the constitution. The judgment is right, 
and is affirmed. The other judges concur. 


SUPREME COURT OF GEORGIA. 


WILLIAMSBURGH CITY FIRE INS. CO. ° 
v8. 
GWINN.* 


Where one is insured concurrently in seven companies, and makes claims for his 
whole loss against six of the companies, and the whole loss'is thus settled, 
conformably_ to the terms of the policies, and paid, the seventh company 
is discharged as to him, and its liability, if any, is to the other companies 
for contr ibution. 


Catnoun, Kine & Sparpine, and J. T. Penvieron, for Plaintiff in 
Error. 

Arnotp & Arnotp, for Defendant in Error. 

Lumpkin, J. 

This case is controlled and disposed of by the principle an- 
nounced in the head-note. It seems that Gwinn, the insured, had 
seven policies of insurance covering the property which was de- 
stroyed by fire. The sum total of all these policies amounted to 
considerably more than the loss sustained. It appears that at the 
time of the fire one of these policies, which was issued by the 
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plaintiff in error, was not in Gwinn’s possession, and that in making 
claim for his loss he made no demand upon this company. In the 
view we take of the case, it is immaterial whether he did this de- 
liberately or by oversight. His contention was that this policy had 
been left with the agent of the Williamsburgh City Company for 
the purpose of having permission for additional insurance indorsed 
thereon; that it was not returned to him, and at the time of the fire 
he overlooked the fact that he had such policy. The defense 
denied the existence of the policy altogether. Upon this question 
the testimony preponderates in favor of Gwinn’s theory. Be this 
as it may, however, the great fact remains that he actually received 
from the other six companies the full amount of his loss. It is 
true, he testified in a general way that his settlement with those 
companies was the result of a compromise, and he did not receive 
the full amount to which he was entitled, and some of his witnesses 
swore that the settlement was not fair; but there were no facts or 
figures in proof bearing out these naked statements. The loss was 
arrived at and adjusted in the manner provided for by the policies 
themselves. It was fixed by competent appraisers, duly selected 
by the parties, after a careful examination into all the circumstances. 
The result was acceptable to Gwinn, and it nowhere appears that 
he made any objection to it at the time. The only just and fair 
conclusion from all the testimony on this subject is that Gwinn 
claimed and received from the six companies to whom he presented 
his demand full compensation for his loss. The verdiet shows that 
the jury so believed. It is manifest they did not find that Gwinn’s 
loss exceeded in amount the sum fixed by the appraisers. On the 
contrary, it appears that, taking this sum as a basis of calculation, 
they found one-sixth thereof against the Williamsburgh City Com- 
‘pany with interest and attorney’s fees added. It being quite plain 
that Gwinn has received the full amount of his loss, it seems too 
manifest for argument that he should not be allowed to receive or 
recover more than this from any source whatever. What then fol- 
lows? If the Williamsburgh City Company ought to have shared 
with the other companies in the payment of Gwinn’s loss, and has 
not done so, and he has been paid in full, its liability ought to be 
to the other companies for contribution. ‘This principle is clearly 
stated in 1 May, Ins., § 13. Having shown, we think, conclusively, 
that under the facts appearing jn the record Gwinn can in no event 
recover of the Williamsburgh City Company, the judgment below 
is reversed, with direction that the action be dismissed. 





Supreme Court of Tllinors. 


SUPREME COURT OF ILLINOIS. 


BURLINGTON INS. CO. 
v8, 


BROCKWAY.* 


The property was insured as a ‘‘ building while occupied by assured as a store 
and dwelling-house, and the policy provided that it should be void in 
case the premises became vacant or unoccupied. 


Held, That cessation of occupancy as a dwelling, with continued occupancy 
as a store, was not a violation. 

Where the admissions of the contestant may be construed consistently with 
the findings below, they will not be disturbed on appeal. 


Newman & Brake, M. Swariensercer, and T. G. Hanprr, /or 
Appellant. 
C. C. Witson, Franz Tuomas, and B. F. Tuompson, for Appellee. 


Wizn, J. 

This was an action by appellee against appellant declaring on two 
insurance policies. The appeal to this court is from a judgment 
of the appellate court of the second district, affirming a judgment 
of the trial court in favor of appellee. In the application for one 
of the policies the insured was asked the question: ‘“ What did 
building and land cost you, and when?” He answered: “$1,700; 
value of repairs since, $1,000.” This,‘it is insisted by the insurance 
company, was a warranty on the part of the assured. It is assumed 
that the evidence shows the property cost him but $1,200, and it is 
said there was therefore a breach of warranty, rendering the policy 
void. Both policies sued on contain the clause :— 

The assured shall submit to examination or examinations under oath by 
any person appointed by the company touching all action by him deemed 
pertinent to the loss, and subscribe to such examination or examinations 
when reduced to writing; and the refusal to answer such questions or to sub- 
scribe to such examinations when reduced to writing shall cause the forfeit- 
ure of the claims under this policy. 

It is contended the evidence showed a refusal by appellee to 
submit to such examination, and therefore he cannot maintain this 
action. By each of these points a question of fact is raised. The 
force of the statute prohibiting this court from questioning in this 
class of cases the determination of the appellate court upon all con- 
troverted questions of fact is attempted to be avoided on the 
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theory that by the 4 ..mony of appellee himself he admitted the 
property cost him but $1,200, and that he did in fact refuse to sub- 
mit to the required examination; therefore there is no controversy 
of fact on either point. This position is not supported by the 
record. The testimony of appellee cannot be fairly construed into 
an admission of either fact. It is at least susceptible of a construc- 
tion directly to the contrary. The appellate court, having affirmed 
the judgment of the trial court, we must presume so construed his 
evidence, and found both facts in his favor. 

One of the policies, in describing the property insured, uses this 
language: “$1,500 on the two-story shingle-roof frame building 
while occupied by assured as a store and dwelling-house, situate,” 
etc. In the application the description is the same, and in it 
appellee answered the question as to occupancy as follows: “Ist 
story, store and dwelling; 2nd story, dwelling.” Some weeks 
before the fire the building was abandoned as a dwelling, but con- 
tinued to be occupied as a store until burned. The trial court 
refused to instruct the jury at the instance of appellant that the 
contract of the insurance was forfeited by the assured ceasing to 
occupy the building as a dwelling, and that refusal is assigned for 
error. It is claimed by counsel for appellant that by the terms of 
the policy the company only undertook to insure the building so 
long as it continued to be occupied both as a store and dwelling. 
If that was the intention of the parties to the contract, they chose, 
to say the least, a novel way of expressing it. The policy reads: 
“By this policy of insurance the Burlington Insurance Company, 
of Burlington, Iowa, in consideration,” etc., “do insure F. F. Brock- 
way * * * against loss ur damage by fire to the amount of $4,200.” 
Then follows a description of the property insured, the building 
being described as above, after which it proceeds:— 

Against all such immediate loss or damage sustained by the assured as may 
occur by fire to the property above specitied, * * * not exceeding the sum 
insured, nor the interest of the assured in the property, except as hereinafter 
provided, from the 14th day of March, 1888, at twelve o’clock noon, to the 
14th day of March, 1889, at twelve o’clock noon. 


The only condition afterwards expressed as to occupancy is: 
“Or if the premises hereby insured are or shall hereafter become 
vacant or unoccupied,” etc., “ without notice and consent indorsed 
on the policy, same shall be void.” The insurance is for one year, 
by the express terms of the contract. If the company desired to 
make its liability contingent upon the continued occupancy of the 
house as a dwelling, it would have been very easy and natural to 
have stated that among the other conditions expressed. “A state- 


ment in a policy of insurance or the application therefor as to the 
VoL. XXI.—40, 
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manner in which the building insured is occupied is not a warranty 
that it shall continue to be so used during the existence of the 
policy. It is a warranty only as to the present use. To constitute 
it a continuing warranty it must be so expressed by apt words:” 
7 Amer. & Eng. Enc. Law, p. 1036, and cases cited. Here it is 
claimed that, notwithstanding the express condition as to the occu- 
pancy, nothing short of suffering the premises to become vacant or 
wholly unoccupied shall avoid the policy; yet by reference to a 
claim merely descriptive of the property it is shown that the par- 
ties agreed that the contract should be void unless the occupancy 
continued to be the same as when it was written. It is not neces- 
sary to resort to the rule requiring such contracts to be construed 
most favorably to the insured to overthrow the interpretation of this 
contract insisted upon by the insurance company. By no fair con- 
struction of the policy can it be said there was a continuing war- 
ranty on the part of the assured that the building should be occu- 
pied as a dwelling during the lifetime of the insurance. The judg- 
ment of the appellate court will be affirmed. 


SUPREME COURT OF ALABAMA. 


GERMAN-AMERICAN INS. CO. 
v8. 


COMMERCIAL FIRE INS. CO.* 


The defendant company reinsured certain risks of the plaintiff company, 
among which was a warehouse five stories high with a common outer 
wall, and divided into three compartments by two partition walls, with 
doors eight feet square between the compartments in each story. The 
stores under a common name were known as Nos. 1, 2, and 3, and were 
under one management. 

Held, That the stores constitutes but one building under the reinsurance 
contract restricting liability to $5,000 in any one building. 

Held, That in the absence of evidence of knowledge of a local custom to treat 
such stores as separate buildings or risks, the custom was not binding on 
the reinsurer domiciled in another state. 


Warts & Son, for Appellant. 


Tompkins & Troy, for Appellee. 
McCtettay, J. 


This is an action by the German-American Insurance Company 
against the Commercial Fire Insurance Company on a contract by 
ee ee reer ern er ee 
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which, it is alleged, the defendant reinsured certain risks taken by 
plaintiff on property in New York City. The property was de- 
stroyed by fire, the loss paid by plaintiff, and reimbursement to the 
pro rata extent of reinsurance is now sought to be enforced from 
defendant. Trial below was had by agreement without jury, the 
issues of fact were found for defendant, and judgment went accord- 
ingly. This appeal presents for review the conclusions of the city 
judge on the evidence and the judgment rendered. There is no 
material controversy as to what the facts are: The contracts of 
reinsurance sued on were made in this way: The Commercial Fire 
Insurance Company, on May 26, 1887, signed, and mailed to the 
German-American Insurance Company what is known as a “re- 
insurance compact,” which was dully received and acknowledged 
by the latter. This compact, with its attached lists and schedules, 
authorized the German-American Company to reinsure itself in the 
Commercial Company, within certain limitations as to classes and 
amounts of risks, by entries thereon or therein, followed by certain 
ad interim and final reports to the reinsuring company, setting 
forth the term, amount, and class of risk, rate. of premium, and 
location of property insured. Among other risks which the com- 
pact, as modified by subsequent correspondence, authorized the 
German-American Company to reinsure in or “cede” to the Com- 
mercial Company were nonfiber goods in brick stores or ware- 
houses, in amounts not to exceed $5,000 in any one building or risk. 
Claiming to proceed under this authorization, and within its limita- 
tions, the German-American Company made and reported entries 
on the compact aggregating $12,500 on nonfiber goods stored in 
Rossiter’s stores Nos. 1, 2, and 3, severally. The tirst entry and re- 
port was of $2,000 of reinsurance un goods in “ Rossiter’s store No. 
2, foot W. 60th St., N. Y. City;” the next, of $3,000 on goods in 
“Rossiter’s store No. 1, N. Y. City;” third, of $2,000 on goods in 
“Rossiter’s store No. 1, N. Y. City;” fourth, of $3,000 on goods in 
“Rossiter’s store No. 2, N. Y. City;” and last, of $2,500 on goods 
in “ Rossiter’s store No. 3, N. Y. City.” Previous to these entries 
and reports, plaintiff, for the purpose of inducing defendant to in- 
crease its maximum limit on amount of reinsurance on storage stores, 
had sent the latter a schedule showing the amounts of net risks it 
carried on a number of such stores in New York City and elsewhere, 
and among the other items in this list is the following, “ Rossiter’s 
stores, ft. 60th St., N. Y. City, $30,000.” 

On proof of loss, defendant paid plaintiff about $5,000, and refused 
to pay the balance claimed under the reinsurance contracts, amount- 
ing to something over $6,000, on the ground that, as it insisted, 
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Rossiter’s stores Nos. 1, 2, and 3 constituted but one building or risk, 
within the meaning of the said reinsurance compact, and, in conse- 
quence, plaintiff was without authority to bind defendant beyond the 
maximum limit of $5000 on goods stored in said stores, and its entries 
and reports as to and of all reinsurance in excess of this limitation 
were abortive and invalid. It cannot be doubted, on the evidence 
found in this record, consisting of minute descriptions and dia- 
grams of Rossiter’s stores Nos. 1, 2, and 3, that they, in the ordi- 
nary sense of the term, constituted “one building.” It appears 
that the building was five stories in height; that the outer wall was 
common to each of the stores; that the several floors were respect- 
ively on the same level; that, while two partition walls divided the 
building into three rooms or compartments on each floor, there 
were doors about eight feet square in each of these walls between 
the several compartments in each of the five stories; that the whole 
structure was under one management, and devoted to the same 
uses, the storage of nonfibrous merchandise; and that the parti- 
tion doors were used for the purposes of the passage of persons 
and the removal of goods from one store to another or others on 
each floor. It was also shown that double iron shutters were pro- 
vided for closing these apertures in the partition walls; that these 
were generally closed; and that the partition walls extended five 
feet above the roof. It is not seriously, and cannot be successfully, 
contended that, upon this showing, the three stores in question 
were distinct buildings, or that they did not constitute “one” and 
the same building, as that word is commonly understood: Fair vs. 
Insurance Co., 112 Mass.,320; Blake vs. Insurance Co., 12 Gray, 
265; Gargill vs. Insurance Co., 33 Minn., 90; Sampson vs. Insur- 
ance Co., 133 Mass., 49; Carr vs. Insurance Co., 2 Mo., App., 466; 
Hochstadler vs. State, 73 Ala., 24. 

It is equally manifest, we think, that these stores, or the goods 
stored therein, constituted but “one” risk, in the sense of the com- 
pact under consideration, unless the word is to take on a different 
signiticance from the usage and custom proved in this case, and to 
be presently considered. It is most clear from the record before 
us that the Commercial Company conceived it to be of the utmost 
importance to it that its exposure to loss under the reinsurance 
compact should in no case exceed $5,000. When the German- 
American Company advised and requested it to raise its maximum 
list from $2,500 to $7,500 or $10,000 on nonfiber storage, it replied 
that “we think that the line suggested by you is rather too large 
for us. We have, however, concluded to authorize an increase on 
the ‘nonfiber’ stores to $5,000; that on ‘fiber’ to remain $2,500, as 
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heretofore.” And the purpose of the company evidently was to 
guard against the possibility or probability, in case of any loss, of 
losing in any one fire more than it could afford to lose, having in 
view its relatively small capitalization and assets. The means 
adopted to effectuate this purpose was the stipulation of the com- 
pact against being bound beyond a stated sum on any one building 
or risk. How this means could accomplish the end to which it was 
addressed, if the stipulation be construed so as to admit of reinsur- 
ance to three times the maximum limit, upon the mere circum- 
stance that there are three rooms, stores, or compartments in the 
building proposed to be insured, while the probable consequence 
of a fire in any one of these stores would be the destruction of the 
contents of all three of them, and where the risks arising from the 
possibility of misconduct on the part of the insured would, of 
course, be equally incident to the goods in all and each of the stores, 
it is difficult to perceive. With the probability that a fire starting 
in either of the stores would consume the contents of the others, 
and the certainty that incendiarism by the owner for the purpose 
of collecting money—a risk which must be reckoned in all fire in- 
surance—would go to the destruction of all the property kept by 
him in the building, there is every reason for the conclusion that 
the Commercial Fire Insurance Company intended the limitation to 
$5,000 to obtain with respect to property stored in different com- 
partments, rooms, or stores in the same building, as in the case at 
bar; and we accordingly hold that plaintiff was without authority 
to reinsure itself in the defendant corporation on merchandise 
stored in Rossiter’s stores in any sum beyond $5,000, if the reinsur- 
ance compact is to be interpreted according to the ordinary signifi- 
cance of the term “ building or risk.” 

It is proved in this case, however, that, according to an_estab- 
lished and universal usage or custom of the business of insurance 
in the city of New York, each one of Rossiter’s stores, numbered 
1, 2, and 3, was a distinct building for all the purposes of insurance, 
and that risks taken upon goods in them severally are distinct and 
separate risks. So that, if this usage is to obtain in respect of the 
compact of reinsurance involved here, as claimed for plaintiff, the 
several contracts of reinsurance entered and reported to the defend- 
ant, being each within the latter’s maximum list when measured 
separately as to each store, are within the limitation of $5,000 stipu- 
lated for, and therefore valid and binding on the Commercial Com- 
pany. While it is well settled at this day that the existence of a 
usage in respect of the subject-matter of a contract may have the 
effect of giving to its terms definitions which would not otherwise 
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attach to them, the doctrine rests, except in particular instances, 
solely upon the theory that the parties in entering into the compact 
had such usage in mind, stipulated with reference to it, ard hence 
made it a part of their contract; and whether a usage, in a given 
case, is thus to be taken as a part of the contract, whether the par- 
ties had it in view in their negotiations, and intended that their 
agreement should be read and construed with reference to and in 
the light of such usage, is always a question of fact. And as, in the 
nature of things, no man can be said to have contracted with refer- 
ence to a fact—to have had a fact in mind—of which he was igno- 
rant, usage relied on by one party to give color to the obligations 
of another, or to impose a liability which does not arise on the 
ordinary meaning of the terms of their contract, must be shown to 
have been known to such other party. This is usually done by 
proof of an established usage, certain, uniform, and reasonable in 
character, and of such general acceptance, and consequent noto- 
riety, as that a prima facie presumption of knowledge of it on the 
part of him who is sought to be affected by it arises, and, unre- 
butted, affords the predicate for the further presumption, of a con- 
clusive nature, that he considered it in the particular dealing to 
which it is incident, and made it as much a part of his contract as 
if it had therein been specifically referred to. In the case at bar 
the onus was on plaintiff to prove, not only that the usage relied on 
had been established and existed at the time of the contract, but 
also that the defendant had knowledge of it, and therefore is to be 
holden to have contracted with reference to it. There is no direct 
evidence of such knowledge. The inference of knowledge is sought 
to be rested alone on proof of the establishment, existence, and 
prevalence of the usage in the city of New York. Had both con- 
tracting parties been domiciled in that city, and entered into a re- 
insurance compact solely with reference to risks located there, 
there would be some ground to say that defendant would be held 
prima facie to a knowledge of the usage. But the domicile of de- 
fendant was in Alabama, and the reinsurance compact contemplated 
and provided for the taking of risks, not only in the city of New 
York, but throughout the country. Not only so, but the corre- 
spondence between the parties demonstrates that risks were act- 
ually incurred under the compact in a number of other towns and 
cities. It cannot be supposed that the Commercial Company had 
knowledge of the local usages incident to the business of insurance 
in each of these numerous localities, and so contracted with refer- 
ence to them that its obligations, expressed in clear and unam- 
biguous terms, imported a liability for one sum on a given state of 
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facts in New York City, another sum on the same facts in Brooklyn, 
another in Litchfield, Conn., yet another in Chicago, and so on 
ad infinitum. The law to the contrary is well settled that proof of 
such local usages will not raise up a presumption of a knowledge 
of their existence on the part of one engaged generally in the busi- 
ness to which they pertain in a certain city, at least where the 
domicile of the party sought to be charged is elsewhere; or, in other 
words, that, in order to create even a prima facie presumption that 
a party has knowledge of a usage incident to a particular business 
about which he is engaged, the usage must be shown to be a gen- 
eral one in that business, in such sort as that it would be unrea- 
sonable to suppose he was ignorant of it. This plaintiff has failed 
soto do. No general usage is proved, or attempted to be proved, and 
the defendant cannot be held beyond the terms of its compact dis- 
sociated from any effect the alleged usage is claimed to have upon 
those terms: Cobb vs. Insurance Co., 58 Me., 326; Lawson, Usages 
& Cust., §§ 17, 25-27; Hill vs. Insurance Co., 10 Hun, 26; Railroad 
Co. vs. Johnston, 75 Ala., 596; Smith vs. Rice, 56 Ala.,417; Herring 
vs. Skaggs, 73 Ala., 446; Bradley vs. Wheeler, 44 N. Y.,495; Child 
vs. Insurance Co., 3 Sandf., 26; Walls vs. Bailey, 49 N. Y., 464; 
Higgins vs. Moore, 34 N. Y., 417. 

The presumption of knowledge of an established usage, which 
arises upon proof of its generality in the business or trade to 
which it is incident, is, as we have indicated, generally speaking, 
only prima facie, and hence rebuttable by direct evidence of a want 
of such knowledge: Walls vs. Bailey. With reference to contracts 
of insurance, there is this exception to the doctrine just stated: 
that insurance companies are under such a duty to inform them- 
selves of the usages of the particular business insured as that they 
will not be heard to deny such knowledge. This only means, how- 
ever, that where a general usage in business is proved, a usage of 
the character that raises up the prima facie presumption of knowl- 
edge in ordinary cases, the insurer, in view of the duty resting on 
him to acquaint himself with the general usages of the business, 
will not be let in to rebut the presumption, which, in consequence, 
becomes a conclusive one as to him. But an insurer is no more 
bound than any other party by proof of usages obtaining to a 
greater or less extent, territorially or otherwise, in respect of the 
business insured, which are not general in their nature, but obtain 
only in certain localities, or not substantially in all instances of the 
particular business. So that if it were conceded here that, had 
the proof established the New York City usage in question as inci- 
dent to the insurance business generally throughout the territory 
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contemplated in this reinsurance compact, the defendant would not 
be heard to assert its ignorance of it, or to deny that it contracted 
with reference to it, yet the predicate for this quasi estoppel is 
wholly lacking, in that the proof adduced is not of such general 
usage, but only of one that is local and peculiar to the city of New 
York,—a particular usage or custom, the existence of which raises 
no presumption at all that defendant had knowledge of it: Law- 
son, Usages & Cust., §§ 17, 19, 26. 

It is further contended for plaintiff that, conceding the reinsur- 
ance compact did not authorize more than $5,000 of insurance on 
Rossiter’s stores, yet the defendant acquiesced in, and thus ratified, 
plaintiff's entries, involving a risk of $12,500, and thereby validated 
these entries. Of course, this contention must be rested on the 
assumption that defendant was advised of the location and char- 
acter of Rossiter’s three stores, and knew, or must be held to have 
know, that they in fact constituted but one building, since acqui- 
escence from which ratification may be inferred can only be predi- 
cated of a failure to disaffirm a transaction after the party is 
advised or put on notice in respect of the facts which entitled him 
to repudiate it. Wedo not find from this record that the Commer- 
cial Fire Insurance Company had knowledge or notice of the fact 
that these several stores constituted one and the same building 
until after the loss had occurred and demand had been made on it 
for its pro rata of the insurance. The relations existing between 
the two companies were of a fiduciary character. The German- 
American Company was, in a sense, the agent of the Commercial 
Company for the purpose of reinsuring itself in the latter. The 
utmost candor and good faith on the part of the former were of the 
essence of the relations created by the compact. The Commercial 
Company was justified in the assumption that the German-Ameri- 
can Company, in fixing liabilities on the former to inure to its own 
benefit, would not abuse the confidence incident to the relation 
existing between them, but strictly adhere to and be guided by the 
terms of the compact, and not exceed the limits of liability thereby 
imposed. It had a right, therefore, to assume that it would not be 
entered in a sum greater than $5,000 on any one building or risk, 
and to act upon this assumption until it was advised to the con- 
trary. It was not incumbent on the insurer to seize upon pretexts 
or slight indications to indulge suspicions leading to inquiries as to 
the good faith of its quasi agent; and it does not lie in the mouth 
of the German-American Company to say that, “notwithstanding 
the trust and confidence inherent in our contractual relations, you 
should have been on the alert, as if anticipating malversation on 
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our part, to institute minute inquiry into the transactions between 
us, with a view to discovering that we had violated the instructions 
you had laid down for our guidance.” Conceding, therefore, that 
the Commercial Company must be held to notice that Rossiter’s 
stores Nos. 1, 2, and 3 were located at the foot of Sixtieth Street, 
from the casual mention of them as being there situated in the list 
of July 31, 1888 (which was forwarded to defendant for a purpose 
entirely distinct from that of giving advice of the location of any 
one of the numerous buildings mentioned therein), and this not- 
withstanding there is what seems to be a pregnant omission from 
the reports of reinsurance of all specification as to the location of 
two of these stores, yet we do not conceive that, under the circum- 
stances, this notice that these stores were at the foot of a certain 
street carried either constructive or actual knowledge to defendant 
that the stores were in and constituted a single building. They 
might well have been the three stores next the end of the street, 
and yet have also been distinct buildings; and the defendant, in 
view of the stipulations of the compact which it had a right to 
suppose plaintiff would observe, was justified in assuming that they 
were in fact separate buildings and risks, although it may have 
known they were all at the foot of Sixtieth Street. On the same 
considerations, our further conclusion is that defendant is not 
prejudiced in this case by the fact that it at first placed its exemp- 
tion in part from the asserted liability on another ground. This 
could not have been a waiver of the defense now relied on, because 
the Commercial Company, at the time of advancing the other 
defense, was not advised of the facts on which this one depended, 
and its ignorance of them was due, not to its own negligence, but 
to that of the plaintiff. We find no error in the record, and the 
judgment of the city court is affirmed. 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


RONALD 
v8. 


MUTUAL RESERVE FUND LIFE INS. ASS’N.* 


The policy provided that in case of forfeiture for nonpayment of dues, it 
might be reinstated on payment of delinquent dues and satisfac storys 
evidence of good health. 

Held, That the acceptance of such dues, with a receipt providing that the 
payment and receipt shall be void unless the insured be iu good health, 
is not a waiver of the breach of the policy where insured died next day 
from fatty degeneration of the heart. 


Held, That requiring proofs of death with certificate of clergyman, accom- 
paniedby instructions as to filling up, together with a promise to pay on 
approval of directors, after being in ormed at time of reinstatement that 
insured had a swollen foot and had been on an annual spree, was not a 
waiver of the breach. 


Cuarves B. Myrrs, for Appellant. 
Rapuart J. Mosss and F, A. Burnuam, for Respondent. 
Lanpon, J. 

The plaintiff was the wife of George Ronald, and the beneficiary 
named in the certificate or policy of insurance upon his life in the 
sum of $5,000, issued to him by the defendant August 25, 1883. 
She seeks to recover that sum in this action. The defense is that 
the policy was forfeited by the nonpayment of $10, annual dues, 
which, by the terms of the policy, became due August 21, 1884. 
The plaintiff claims that this cause of forfeiture was waived by the 
defendant, and the question presented upon this appeal is whether 
the facts hereinafter stated constituted such waiver, or were suffi- 
cient to entitle the plaintiff to go to the jury upon-the question. 
George Ronald died September 26, 1884, of fatty degeneration of 
the heart. The day before he died, Matthew Hardenbergh, his em- 
ployer, acting for him, paid the defendant the $10, and the. defend- 
ant thereupon gave him a receipt therefor, the material parts of 
which are:— 

New York, September 26, 1884. 

Received for the annual dues ten dollars, according to the terms and con- 
ditions of certificate No. 14,744, on the life of George Ronald, from the 21st 
day of August, 1884, to the 21st day of August, 1885. ‘‘The time having 
expired for the payment of the annual dues, and payment being tendered 
after the same was due, this receipt is given by the association, and ace vepte dd 
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by the member, upon the following conditions, and not otherwise: That said 
member is now living, and of temperate habits, and in as good health as 
when originally received as a member of this association under said certifi- 
cate; otherwise said payment and this receipt and said certificate shall be 
null and void.” 

The constitution of defendant, which formed part of the contract 
of insurance, provided :— 

If any of the conditions or provisions of the certificate of membership or of 
the constitution and by-laws are violated by the member, then, and in every 
such case, such membership shall at once cease and determine, and the cer- 
tificate shall be null and void, and all payments made thereof forfeited to the 
association. ‘But the executive committee shall have power to reinstate a 
delinquent member, at any time within one year, for good cause shown, and 


upon satisfactory evidence of good health, and upon payment of all delin- 
quent dues and assessments.” 


The condition respecting the health of the insured expressed in 
the receipt was within the terms of the contract. The parties had 
agreed that Ronald’s membership should cease upon nonpayment 
of dues. It was competent for them so to agree: Attorney General 
vs. Insurance Co., 82 N. Y., 172-190. But they had also agreed that 
Ronald might be reinstated in membership upon certain conditions. 
One was payment of delinquent dues, and another was upon satis- 
factory evidence of good health. The first condition was met; the 
second remained to be met. When Hardenbergh paid the dues, 
the defendant's representative asked him if Ronald was in his usual 
health. Hardenbergh replied that he knew nothing to the con- 
trary. He testified: “I explained to him about his foot,—some- 
thing about a swollen foot. I remember I said something about 
his drinking; that he might have got his foot hurt on his annual 
little spree that he generally took. I was under the impression 
that that was the case.” It appeared that Ronald had been ill 
about ten days. It subsequently appeared that his mortal illness 
was not the result of drink. He was at his boarding-house, and 
had some money to his credit with his employers, and at his request 
they paid the defendant. The same evening they removed him to- 
the hospital, where he died the next forenoon. His death was 
unexpected to them, and the cause of it was not known until the 
post mortem examination disclosed it to be fatty degeneration of 
the heart. It is obvious upon this state of facts that no “ satisfac- 
tory evidence of good health ”—the second condition of Ronald’s 
reinstatement to membership—could be furnished. Possibly he 
was dying when the defendant received the delinquent dues. 


The plaintiff further insists that the defendant, by its subsequent 
action in respect to the proofs of death, treated the policy as valid, 
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and thereby waived the forfeiture. Two days after Ronald’s death; 
Mr. Hardenbergh informed the defendant of the fact, but stated 
that he could not tell the cause of death, except that le was taken 
home the week before with a swollen foot, and had been taken to 
the hospital the night before he died, and that he had been upon a 
spree. The defendant gave Hardenbergh blanks upon which to 
make proofs of death. Mr. Hardenbergh subsequently had these 
blanks filled out, a representative of the defendant giving instruc- 
tions as to the manner, and they were sent to Scotland, where the 
plaintiff resided, and were executed, returned, and delivered to the 
representative of the defendant, who said they would be laid before 
the proper board. These proofs stated the true cause of death, 
and that it was preceded by an illness of about two weeks. Sub- 
sequently Mr. Hardenbergh, who had been authorized to act for 
the plaintiff, called upon defendant’s representative, who then asked 
him to furnish the certificate of the clergyman who officiated at 
Ronald’s burial, and the representative gave bim blanks for the 
purpose. This certificate Hardenbergh procured and delivered to 
the same representative, who thereupon said he would lay it before 
the board, and that when the president, who was then absent, 
returned, the board would meet, and the claim be passed, and 
probably would be paid in March following. Hardenbergh then 
stated more fully the facts relating to Ronald’s death. Subse- 
quently Hardenbergh again called upon defendant’s representative, 
and then was told that the plaintiff had no claim; that the policy 
had lapsed because of nonpayment of dues. Subsequently the 
defendant tendered Hardenbergh $10 and the interest from Sep- 
tember 26, 1884. We do not think these acts of the defendant con- 
stituted a waiver. A waiver of the forfeiture of a policy, in the 
absence of any agreement to that effect, results from negotiations 
or transactions with the insured, after knowledge of the forfeiture, 
by which the insurer recognizes the continued validity.of the policy, 
or does acts based thereon, or requires the insured, by virtue 
thereof, to do some act or incur some expense or trouble: Titus 
vs. Insurance Co., 81 N. Y., 419. In the absence of an estoppel, 
knowledge of the facts and an intention to waive must exist, 
provable, of course, by the circumstances: Robertson vs. Insur- 
ance Co., 88 N. Y., 541; Weed vs. Insurance Co., 116 N. Y., 106; 
Roby vs. Insurance Co., 120 N. Y., 510. The waiver of the forfeit- 
ure was conditioned upon “satisfactory evidence of good health ” 
of the insured when the $10 were paid. When the defendant 
received that payment it also received some vague information 
from a layman, who did not profess to have any exact informa- 
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tion, to the effect that the insured had a swollen foot, and had 
been on his “annual spree.” If the insured was no worse than 
this communication imported, the defendant might be willing to 
reinstate him, and to waive the forfeiture. But, as he suddenly 
died the next morning, death might have resulted from illness 
antedating the payment, or from some acute attack s ibsequent to 
it, and quite apart from anything which had been suggested to 
defendant. It was a condition precedent to the maturity of the 
claim of the plaintiff that the proofs of death specified in the con- 
tract should be furnished. The acts of the defendant in furnish- 
ing blanks in the first instance, and giving instructions as to the 
manner of filling them, were acts of courtesy. The clergyman’s 
certificate was a proper part of the completed proofs. All the 
papers constituting the proofs of death and its cause were part of 
the evidence proper for the defendant to ask and for the plaintiff 
to give, in order to impart to the defendant that full knowledge of 
the facts which, under the circumstances, was material to the 
reserved question of Ronald’s reinstatement as a member, and also 
a condition precedent to any further acts to be relied upon as a 
waiver of forfeiture. The promise of payment made by defendant’s 
representative was conditioned upon the approval of the board. 
As the matters relied upon to constitute a waiver were properly 
required by the defendant to enable it to ascertain the facts and 
decide as to its position, we think the court properly decided 
that there was neither a waiver nor any evidence tending to prove 
it that should have been submitted to the jury. The plaintiff now 
raises the point, not presented at the trial, that the defendant 
could not forfeit Ronald’s policy, because no notice of the annual 
dues had been given him in advance of the date when the same 
became due pursuant to chaper 341, Laws 1876, amended by 
chapter 321, Laws 1877. The defendant is a mutual benefit asso- 
ciation, doing business upon the co-operative assessment plan. It 
was originally incorporated under chapter 267, Laws 1875, and 
reincorporated December 26, 1883, under chapter 175, Laws 1883. 
Companies organized under the last-mentioned act, and doing busi- 
ness upon the plan therein described and characterized as the 
“co-operative or assessment plan,” are by section 5 declared to be 
subject only to the provisions of that act. Thus it would seem they 
are not subject to the provisions of the act requiring previous notice 
of the due date of annual dues. But, as the case presents no excep- 
tion upon this point, and only presents such testimony as is mate- 
rial to the exceptions, the question is not properly before us. The 
judgment should be affirmed. All concur. 





Supreme Court of Arkansas. 


SUPREME COURT OF ARKANSAS. 


JOHNSON 
v8. 


HALL.* 


The certificate of a benevolent society named as beneficiaries ‘‘ her children.” 
Afterwards insured inserted after ‘‘ her children” the names of only three 
of her four children. There was no provision in the certificate or laws of 
the society for a change of beneficiary. 


Held, That all the children acquired a vested right at the inception of the 
contract, which the insured could not subsequently deprive them of. 


H. A. Parker, for Appellant. 
S. J. Pricz, for Appellee. 
Huaues, J. 

B. Johnson, Banks Johnson, and Fannie Johnson, by their guard- 
ian, J. L. Johnson, sued the appellee, Robert B. Hall, for money 
bad and received. The facts in the case are substantially, as found 
by the circuit court, as follows: That Ellen M. Trotter, in 1884, 
became a member of the Knights and Ladies of Universal Brother- 
hood, and obtained a benefit certificate, issued under the laws and 
regulations of said society, by which it agreed to pay, at her death, 
a certain sum of money to her children. That at the time she 
obtained said certificate she had four children, viz., Charles, Hen- 
derson, Edgar, and Fannie Johnson, the latter of whom was a mar- 
ried woman, who afterwards died, leaving her surviving the infant 
plaintiffs, her children. That some time after the benefit certificate 
had been issued to Ellen M. Trotter she caused the same to be 
changed by inserting therein after the words “her children” the 
names of her three minor children, Charles, Henderson, and Edgar. 
That the names of her three minor children were written in said 
certificate by J. F. Taylor, the presiding officer of the subordinate 
lodge to which she belonged, by her request and direction. The 
evidence fails to show that said society had adopted any law or 
regulation authorizing or prohibiting a change of the beneficiary 
designated in a certificate, or prescribing « mode by which the 
designation in such certificate might be changed or restricted. At 
the death of E. M. Trotter the whole of the pecuniary benefit 
accruing from said certificate was paid by the society to the guard- 
ian of her three children (the appellee) whose names had been 


* Decision rendered, December 6, 1891., 





1892. ] Johnson vs. Hall. 639 


written in the certificate, in her lifetime, at her request. The court 
declared the law to be, in eftect, that the beneficiaries in such cer- 
tificates issued, by mutual benefit societies acquire no vested right 
to the death benefit provided for by the certificate; that a member 
who holds a benefit certificate in such a society has a right to 
change the beneficiaries designated in it, where there is no law or 
regulation of the society prohibiting it; and that, if the society has 
prescribed,no mode by which such change may be made, the member 
holding the certificate may exercise the right in any reasonable man- 
ner, clearly manifesting the member’s intention as to the death bene- 
fit. Judgment was accordinyly given for the appellee. Saving all 
exceptions, after his motion for a new trial had been overruled, the 
case was brought to this court by the appellant. According to the 
decisions in Block vs. Association (52 Ark., 202). the contract in the 
case at bar and the benefit certificate issued by the society consti- 
tute an ordinary insurance policy, and the party obtaining it has 
no power to change the beneficiary named in the certificate unless 
expressly authorized to do so by the policy itself, or by the articles 
of association or by-laws of the society, where they are, by the 
terms of the policy, made a part of it. The right of the persons 
for whose benefit a contract of insurance is made, as held in the 
case cited, “arise out of and depend upon contract, and must be 
ascertained and fixed by contract.” It follows, therefore, that the 
beneficiaries in such a contract of insurance do acquire a vested 
right, of which they cannot be deprived by change of the bene- 
ficiaries, unless such change is expressly. authorized as stated 
herein. The instructions of the circuit court were therefore errone- 
ous. The appellants were entitled to represent their mother, and 
to take her share of the proceeds of the benefit certificate held by 
their grandmother. Mrs. Johnson had a vested interest in said 
certificate, which at her death descended.to her children: See 
Insurance Co. vs. Palmer, 42 Conn., 60; Hull vs. Hull, 62 How. 
Pr., 100; 5 Life & Acc. Cas., 37. For the error indicated the judg- 
ment is reversed, and the cause is remanded, with directions that 
judgment be entered for the appellants in the circuit court. 





Supreme Court of Louisiana. 


SUPREME COURT OF LOUISIANA. 


NATCHEZ & NEW ORLEANS PACKET & NAV. CO. 
v8. 


LOUISVILLE UNDERWRITERS et at.” 


The steamer having been reduced to a wreck, an abandonment was made 
under the marine insurance laws. 


The share that the insurers are to have in the abandonment has the same pro- 
portion to it that the sum insured has to the total value of the steamer. 


The insurance being for two-thirds of the value as fixed in the policies, the 
interest of the insurers is two-thirds in the wreck; that of the owner for 
the remaining one-third, not insured, is one-third in the wreck. 


The assured is his own insurer with respect to his uncovered interests. 


He is in some manner a partner with the insurers. He comes into coucur- 
rence with them on the portion saved for his uninsured interest. 


Agents, while acting to the extent of and in proportion to the interest in- 
sured, must necessarily act for the common interest of all concerned, 
being undivided. 


By means of the abandonment the insurers are obliged to pay the amount for 
which the property is insured. 


Under the laws ee salvage the recovery of the effects wrecked is 
made for account of all parties concerned for whom the agent acts. 


Their acts cannot affect part of the interest insured to the detriment of the 


other, as each share in the property saved in proportion to the interest 
insured. 


It being stated that there was an agreement made with the agent relative to 
salvage, the date and particulars of which are not given, and it not being 
alleged that it was a distinct obligation arising over and above the poli 
cies, whatever rights plaintiffs may have under a separate agreement are 
reserved. 


B. B. Howarp and Brancn K. Miter, for Appellant. 
James R. Becxwiru, for Appellees. 
Breavx, J. 

The plaintiff claims of the defendants the sum of $28,000, and 
in support of its claim alleges that it was the owner of the steamer 
Natchez, insured in the defendant companies; that for insurance it 
was valued at $30,000, although it was really of the value of 
$90,000; that on the Ist of January, 1889, the steamer struck a 
hidden obstruction, and became a total loss by sinking in the Missis- 
sippi, at or near Lake Providence, La.; that the loss was covered 
by the policies issued; that the defendants were notified on the day 
of the loss, and the steamer was at the time abandoned to the 
agents of the defendant companies, who accepted the same, having 
the authority to take custody and control of the wreck; that it was 


* Decision rendered, April 18, 1893. Syllabus by the Court. 
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their duty and their agreement to proceed immediately to the sal- 
vage of the wreck of said steamer, for the benefit of themselves 
and of petitioner, who was the owner of the wreck, to the extent of 
the value of the uninsured portion of the steamer; that in violation 
of their duty, and in collusion against petitioner, the said agents 
delayed and neglected to take any step whatever towards the salvage 
of the wreck; that by not acting in time, as they should, the wreck 
went to pieces, and the salvage was made impossible by the rising 
waters. It is argued by plaintiff's counsel that plaintiff is entitled 
to recover under the terms of the policies; and, in the second place, 
that the insurers had, under an agreement, undertaken an addi- 
tional liability, as we understand it, over and above the insurance, 
properly so called, and of a different nature. These propositions 
will be taken up separately hereafter in discussing the issues and 
in reaching a conclusion. The policies are not annexed to the peti- 
tion. It is only alleged that “certain policies of insurance were 
held by plaintiff against loss by river peril on the steamer Natchez.” 
The clauses of the policies are not set forth. The defendants filed 
the plea of no cause of action. In support of this plea they submit 
the propositions that abandonment in marine insurance does not 
convey title to insurers of interest uninsured and still held by the 
owner in the property abandoned; that the owners and master, 
from the time of the attempt at abandonment to the insurer as 
total loss, became the agents of the insurer in safe-guarding and 
saving the property and wreckage until a physical delivery of the 
wreck has been made; that it is the duty of the assured, where the 
loss is not total, to use the same means as a prudent man would 
use to save his property if not insured; that, if the owners were 
their own insurers of one-third of the steamer, an abandonment 
did not relieve the master and owners from preserving and saving 
the vessel, or any part thereof, being owners in indivision with the 
defendants; that for the purpose of effecting the abandonment the 
master was the agent of the owners; that an abandonment could 
not be made to the defendants collectively, there being no con- 
tractual relations among them with plaintiff by which they could be 
vested with title in common by general abandonment. 

There being no plea of misjoinder, the last proposition will not 
be considered. The proportion of ownership in the wreck and the 
rights of the parties is one-third by the plaintiff and two-thirds by 
the defendants. Thisisthe ratio between the insurance—$20,000— 
and the value of the property—$30,000—as agreed upon under the 
policy, and which must be taken as a basis in establishing the in- 


terest of the insurers and of the assured in the property saved. 
Vou. XXI.—41, 
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The district judge, in a clear and elaborate opinion, propounds the 
questions: “ Why should defendants, holding two-thirds interest 
in wreck, vested in them after the sinking of the boat, by notice of 
abandonment, for the purpose of affixing their liability for the 
whole insurance, be held to a higher standard of duty than plaint- 
iff, who carried one-third the risk, and who in consequence remained 
owner to that extent? Why should the defendants be held to the 
duty of prompt wrecking and salvage, and plaintiff be released in 
full therefrom; they having a common agent, i. e., the master in 
charge?” In maintaining the exception of no cause of action the 
court answers these questions as follows: “They were joint owners 
for one-third ‘and two-thirds, respectively, by the legal effect of 
abandonment. The contracts of insurance were the only bonds 
between them, and fixed their relationship to each other, and this 
plaintiff cannot change by allegation of a value different from that 
set forth in the policies. Thus contractually related, they had a 
common agent, after the notice of abandonment, i. e., the master 
of the boat, and he was on the spot, whereas defendants’ accus- 
tomed agents were in this city [New Orleans], and only construc- 
tively in possession in yirtue of the notice of abandonment. 
Plaintiff's master and crew were on the boat at Lake Providence, 
near the Arkansas line, and, although legally and technically he was 
defendants’ agent as well, vet in truth defendants’ agents were hun- 
dreds of miles away. That officer represented, after the notice of 
abandonment had been sent, the defendants for two-thirds and the 
plaintiff for one-third. The effect of the neglect charged was to 
lose to defendants their two-thirds, which by contract they must 
pay to plaintiff without possibility of recovery from salvage of the 
boat. Its effect as to plaintiff was the loss only of one-third inter- 
est, and this loss was the act of their agent. The fact that he was 
also defendants’ agent does not alter the case.” We are referred 
by plaintiffs counsel to case of plaintiff against defendants (Dist. 
Ct., E. D. La.), in which it recovered judgment for premium on its 
policies, leaving plaintiff’s claim obviously one for a proportion in 
property lost by the alleged negligence of defendants’ agent in not 
safeguarding the wreck after the abandonment alleged. The as- 
sured may give the underwriters notice that he abandons the wreck 
to them, and claim for a total loss, when the vessel is converted into 
such a wreck that it would cost more money to repair her than she 
would sell for when repaired: Arn. Ins.,p.14. The steamer was a 
complete wreck, and not repairable, and, therefore, the question of 
the impossibility of making the abandonment, in so far as relates 
to the constructive loss, does not arise. 
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The form of the notice of abandonment, and the time at which it 
was given, are not subjects of controversy. In making the election 
whether to treat the loss as total or not so treat it, to repair or to 
abandon, the plaintiff, in electing the latter, expressly retained its 
interest in the wreck. The notice, it is alleged, was given to one 
agent as representing all the companies. “ A total loss,” says 
Chancellor Kent (3 Comm., p. 413), “within the meaning of the 
‘policy, may arise either by the total destruction of the thing in- 
sured, or, if it specifically remains, by such damages to it as renders 
it of little or no value. * * * Im such cases the insured may 
abandon all his interest in the subject insured, and all his hope of 
recovery, to the insurer, and it falls upon -him to pay as for a total 
loss.” Plaintiff alleged that it was the owner to the extent of the 
value of the steamer not insured. Whoever insures a part of his 
property in case of its abandonment under marine insurance is 
owner of the remainder. The portion saved, after payment of the 
expenses, is divided in proportion to the respective interest of each. 
This court in a well-considered decision held, where part of the 
valuation was insured, that the owner became his own under- 
writer for the rest: Phillips vs. Insurance Co., 11 La. Ann., 459. 
The insurer has the right to claim abandonment “in proportion to 
the aliquot part insured:” Emerig. Ins., p. 720. Plaintiff contends, 
under the first proposition, that it was the duty of defendants to 

take steps towards the salvage of the said wreck, and that they are 
' responsible for the negligence of their alleged agents. The char- 
acter of the agency alleged, and the principals represented, and 
their interests are important issues. First, as to the master, in an 
emergency he acts for all concerned. In taking steps with the view 
of an abandonment he is the agent of the assured. After notice of 
abandonment, if accepted, or if made on good ground, whether 
accepted or not, the ownership of the abandoned property is vested 
in the insurers, and he becomes their agent in all acts done by him 
from that time “ within the scope of authority given to him by the 
policy to sue, labor, and travel for the defense, safeguard, and re- 
covery of the subject insured:” Arn. Ins., p. 364. The negligence 
of the common agent cannot be taxed to the companies and not to 
the assured, while acting under the general authority. Why should 
the assured have a right of action against his co-principals? The 
master represents his interest as completely as he does that of any 
of the other insurers. The master being on the spot, and not 
advised by the companies, was not exclusively their agent, under 
the clauses of the policies, as alleged, and cannot by his negligence 
make them responsible in damages. ‘For his uncovered interest 
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the assured is considered as insurer to himself. He is in some 
manner a partner with the insurers.” Pro reliqua parte non- 
assecurata, dominus mercium dicitur sui ipsius assecurator, vel 
assecurationis socius: Emerig. Ins., p. 723. The agent of the 
quasi partnership, acting under its articles, will not bind one in 
damages to the detriment of the others. “Since the effects ship- 
wrecked or arrested continue, until abandonment, to belong to the 
assured, and it is equitable that he should assuage, so far as possi- 
ble, the fate of his insurers:” id., p. 688. No question of negli- 
gence of the master, either previous to or subsequent to the loss, is 
raised in the case. As he was a worthy officer in charge, it must 
be presumed that he did all that good conduct required in the in- 
terest of the insured and the insurers. ‘The abandonment is one 
thing, and the account of what is saved another:” id., p. 691. The 
notice of abandonment was received by the common agent. The 
interests of plaintiff are not distinct from those of the defendants, 
and these alleged agents in matter of abandonment and saving the 
property represented the interest involved of the partnership 
quoad the wreck. Salvage after abandonment is not entirely for 
account of the companies. They are not responsible for the acts 
of agents not specially theirs, nor in their particular interest. The 
agreement, briefly alleged, has impressed us as arising under the 
general clauses of the policies, and not as distinct and direct 
promises made to take physical possession of the wreck, and to 
proceed to save as much of the property as possible. Dates and 
particulars are not given. ‘The alleged agencies seem not to have 
importance, except as connected with the clauses of the policies. 
It is not considered as part of a declaration over and above the 
insurance policies. This inference will not prejudice any claim 
plaintiffs may have if it received a special promise under an agree- 
ment the violation of which caused damages. All rights under an 
agreement undertaken as additional liability are reserved. After 
reserving rights as before mentioned, judgment affirmed, at 
appellees’ costs. 
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SUPREME COURT OF THE UNITED STATES. 


CROTTY 
v8. 
UNION MUTUAL LIFE INS. CO., or Matne.* 


The claimant under a life insurance policy must have an insurable interest, 
and in case of insurance by a creditor for security, the amount of his 
insurable interest is the amount of the debt. 


Where the policy contract is with the insured, payable to him, and payable in 
case of death before the end of the term to a creditor if living, if not, then 
to the executors of insured, in case of such prior death of the insured the 
creditor named must furnish proof of the amount of his debt; the recital 
in the policy is not evidence of a subsisting indebtedness. 


Held, That after payment of the debt in such case a creditor has no further 
interest in the policy. 


Receipt of proofs of death without question is not an admission of the truth 
of the statements contained. 


S. F. Pamuies and Freperic D. McKenney, for Plaintiff in Error. 

Jostan H. Drummonp and Jostan H. Drummonp, Jr., for Defendant 
in Error. 

BREWER, J. 

On January 31, 1883, defendant in error, defendant below, 
insured the life of Michael O’Brien. The language of the 
policy was this: “Does promise Michael O’Brien, of Lockford, 
in the state of California, to pay to said Michael O’Brien the 
sum of ten thousand dollars (any indebtedness to the company on 
account of this contract to be first deducted therefrom) at the 
office of the company in Portland, Me., on the fifteenth day of 
January, in the year nineteen hundred and forty-one, or, if said 
Michael O’Brien shall die before that time, to pay said sum within 
ninety days after notice and satisfactory proofs of death shall have 
been furnished to the company at its said office, to Michael Crotty, 
his creditor, if living; if not, then to the said Michael O’Brien’s 
executors, administrators, or assigns, upon the following condi- 
tions.” On January 2, 1885, plaintiff in error, plaintiff below, com- 
menced his action in the Circuit Court of the United States for the 
Northern District of California to recover on the policy. The com- 
plaint contained these allegations :-— 

“Third. That plaintiff was at the time of effecting said policy of 
insurance, and at the time of the death of said Michael O’Brien, a 
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creditor of said Michael O’Brien for various sums of money, which 
this plaintiff had at various times advanced to the said Michael 
O’Brien, amounting to several thousand dollars, and as such creditor 
had a valuable interest in the life of said Michael O’Brien. 

“Fourth. That on the 15th day of September, 1883, at the city 
of’ Boston, state of Massachusetts, the said Michael O’Brien died. 

“Fifth. That on the 14th day of January, 1884, plaintiff furnished 
the defendant with proof of the death of said Michael O’Brien in 
this case, and otherwise performed all the conditions of the said 
policy of insurance on his part.” 

The answer denied specifically that O’Brien was ever indebted 
to plaintiff, and denied that plaintiff ever performed the conditions 
of the policy, except by furnishing proofs of the death of O’Brien. 
In the proofs of death, which were on a blank furnished by the in- 
surance company, were these questions and answers: “ (3) In what 
capacity or in what title do you make the claim? As creditor and 
beneficiary named in the policy.” “ (17) If the claim is made under 
an assignment, give the date, name of assignor, and the considera- 
tion. The claim by me as creditor of deceased and beneficiary 
named in the policy.” On the trial the only evidence furnished by 
the plaintiff of his interest in the policy was that contained in the 
policy itself and in these two statements in the proofs of death. 
The court instructed the jury to find a: verdict for the defendant, 
to reverse which judgment plaintiff sued out this writ of error. 

Without noticing other questions discussed by counsel, it is suffi- 
cient to consider that of plaintiff's interest in the policy. It is the 
settled law of this court that a claimant under a life insurance 
policy must have an insurable interest in the life of the insured. 
Wagering contracts in insurance have been repeatedly denounced: 
Cammack vs. Lewis (15 Wall., 643), in which a policy of $3,000, 
taken out to secure a debt of $70, was deciared “a sheer wagering 
policy:” Insurance Co. vs. Schaefer (94 U. S., 457, 461), in which 
it was said: “In cases where the insurance is effected merely by 
way of indemnity, as where a creditor insures the life of his debtor 
for the purpose of securing his debt, the amount of insurable inter- 
est is the amount of the debt:” Warnock vs. Davis 104 U. S., 775. 

Confessedly, plaintiff sues as a creditor of O’Brien. Within the 
language quoted, the amount of his insurable interest was the ° 
amount of his debt; and the question is whether the policy and the 
proofs of death contained sufficient evidence of such insurable in- 
terest. It is unnecessary to enter into the disputed question, as to 
how far a policy of insurance taken out by a creditor on the life of 
his debtor is affected by a change in the relations between debtor 
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and creditor prior to the maturity of the policy; for here the con- 
tract was between the insured, O’Brien, and the company; the 
promise of the company was to him, and to pay to him at the ma- 
turity of the policy, with a proviso that if the insured died before 
the end of the term payment should be made “to Michael Crotty, 
his creditor, if living; if not, then to the said Michael O’Brien’s 
executors,” etc. The words “if not” grammatically stand in anti- 
thesis to the words immediately prior, “if living;” and yet, con- 
sidering the purpose of the contract, and the words which follow 
directly thereafter, it would seem not unreasonable that they refer 
to a determination of the relation of creditor, and as though the 
‘ language was, “if not a creditor, then to the said Michael O’Brien’s 
executors,” etc. Ifa policy of insurance be taken out by a debtor 
on his own life, naming a creditor as beneficiary, or with a subse- 
quent assignment to a creditor, the general doctrine is that, on 
payment of the debt, the creditor loses all interest therein, and the 
policy becomes one for the benefit of the insured, and collectible 
by his executors or administrators. In 2 May, Ins. (3d Ed.) § 459a, 
the author says: “A creditor’s claim upon the proceeds of insur- 
ance intended to secure the debt should go no further than indem- 
nity, and all beyond the debt, premiums, and expenses should go 
to the debtor and his representatives, or remain with the company, 
according as the insurance is upon life or property:” Bank vs. 
Hume 128 U.S., 195, 205. But whatever doubts may exist as to 
the law applicable to such cases, or the rights of action on such a 
policy, the plaintiff in this case put his own construction on the con- 
tract, and tendered an issue which was accepted by the company. 
He alleged that he was a creditor at the time of the contract, and 
at the time of the death. Upon the issue thus presented the case 
went to trial. The promise Of the policy is to pay to Michael Crotty 
his creditor, if living; and it is contended that this is an admission 
on the part of the company sufficient to justify a verdict against it. 
If an admission at all, it is good only as an admission of the date at 
which it was made, to wit, the date of the policy. The relation of 
debtor and creditor is not a permanent one, like that of parent and 
child, but one which may vary from day to day, changing both in 
fact and amount, according to the successive business transactions 
between the parties. So, atlmission of proof that the relation. of 
debtor and creditor existed between two parties at one date is not 
admission or proof that months thereafter the same relation and to 
_ the same amount subsisted. If it were proven that the relation of 
debtor and creditor existed at the date of the issuing of the policy, 
and the beneficiary died the succeeding day, it might be that the 
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nearness of the two dates would carry with it an inference that the 
relation still subsisted; but it would not do to rest on the same in- 
ference when many months had intervened between the date of the 
policy and the time of death. 

Again, the indebtedness of O’Brien to plaintiff, if any existed, was 
a matter peculiarly within the knowledge of plaintiff; and, if that 
indebtedness is an essential factor in his right to recover, justice 
requires that he should by affirmative testimony establish both the 
fact and the amount. : 

Still, again, not only does justice between the parties, but also 
that public policy which denounces wagering contracts, require that 
the proof of indebtedness should be distinct and satisfactory. It 
would tend to a successful consummation of wagering contracts in 
insurance if the mere recital in the policy was held sufficient to sus- 
tain a recovery in favor of the alleged creditor, no matter how long 
after the date of the policy the death of the insured happened. Ad- 
missions, whether direct or incidental, should never be carried be- 
yond their actual extent, or the reasonable inferences therefrom, 
and should not be invoked to work injustice to parties litigant, or 
thwart the demands of sound public policy. 

Neither can the statements of the plaintiff in his proofs of death 
be considered evidence in his favor of the fact that he is a creditor, 
or the amount of the debt. All that there is in the proofs of death 
is his own statement, and surely a plaintiff cannot make his sworn 
statements at another t:me and place sufficient evidence, on a trial, 
of the existence of an essential and disputed fact. These statements 
are evidence against the claimant, and not against the insurance 
company: Insurance Co. vs. Newton 22 Wall. 32. Nor is the 
fact that the proofs of death were received by the insurance com- 
pany without question an admission on its part of the truth of all 
the matters stated therein. The purpose of proofs of death in life 
insurance and proofs of loss in fire insurance cases is to put the in- 
surance company in possession of the facts concerning the death or 
loss as claimed by the beneficiary or insured, upon which it is to 
base its determination as to making or refusing payment, and when 
it receives such proofs without question it is an admission on its 
part that they are in form sufficient, but not that all the facts stated 
therein are true. 

The policy in this case called for proofs of death, and the com- 
pany by its answer admitted that satisfactory proofs had been fur- 
nished. The fact that, in the blank it prepared and sent to be filled 
out, it asked many questions which were answered by the claimant, 
and the proofs thus made were received without objection, did not 





1892. ] Crotty vs. Union Mut. Life Ins. Co. 649 


prevent the company from challenging in court the truth of any 
fact stated therein essential] to the plaintiff's right of recovery, and 
did not amount to an admission on its part respecting such fact: 
The case of Insurance Co. vs. Francisco (17 Wall, 672) is cited by 
plaintiff as authority for a contrary view. There is perhaps a sen- 
tence or two in the opinion which, detached from the rest, and con- 
sidered apart from the facts of the case, might justify the claim of 
plaintiff. That was a suit on a contract’of life insurance. The in- 
sured died before the policy was actually issued. If it had been 
issued it would have contained a stipulation that ‘“‘ payment of the 
loss would be made within ninety days after notice of the death, 
and due proof of the just claim of the assured.” The beneficiary 
was the wife of the insured. On the trial the plaintiff offered evi- 
dence to prove the contract and the death of her husband; that 
she had filled up in the presence of the company’s agent the blank 
forms which it had furnished, and which were always used in mak- 
ing proofs of death; and that he had received without objection 
and retained them; but offered no evidence as to the contents of 
those papers. She rested her case upon this testimony, and the 
court refused an instruction that she could not recover. This court 
held that such instruction was psoperly refused. Of course, as a 
wife, she had an insurable interest. Proof of the contract and of 
her husband’s death established the fact of her right to recover, 
unless she had failed to furnish due proofs of her just claims; but as 
the company received them without objection, and did not return 
them for correction, it was properly held that they were sufficient. 
Allthat was in fact determined was that, if the proofs were retained 
without objection, the court could not declare them insufficient. 

Further, in the case before us the blank which was furnished to 
the plaintiff by the company, and upon which he prepared the 
statements, contained this notice:— 

“This blank is furnished [upon application] for the convenience 
and assistance of the representatives of the insured, and the com- 
pany reserves the right to consider and determine the question of 
its liability under any policy, without prejudice or presumption by 
reason of the delivery hereof.” 

So the party had full information in advance that the company’s 
right to challenge its liability would not be in any manner preju- 
diced by the receipt of these proofs of death, or any statements 
therein. 

We see no error in the ruling of the court below, and its judgment 
is affirmed. Mr. Justice Gray was not present at the argument, 
and took no part in the decision of this case. 
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The standard fire policy requires notice of foreclosure proceedings, immediate 
notice of loss, and a sworn statement of particulars within sixty days. 


_Held, That these are conditions precedent, and the non-performance of any 
of them will defeat recovery. 


Held, That the agent who placed the insurance exceeded his authority in as- 
suring the plaintiff that his rights would not be prejudiced by foreclosure 
proceedings. 

Held, That notice of the loss by the agent thirty-three days after, and when 
his agency had ceased, was not compliance. 


Statement of Facts by Anprews, J. 

Appeal from an affirmance, by the general term of the fifth de- 
partment, of judgment of nonsuit in action on a policy of fire in- 
surance on a dwelling-house at Cape Vincent, Jefferson County. 
The policy was issued by the agent of the defendant, having power 
to countersign and issue policies furnished in blank by the com- 
pany, within the territory covered by his agency. It was a stand- 
ard policy in the formand containing the printed conditions pre- 
scribed by the act of 1886. It 1s dated July 12, 1887, and insured 
for three years a dwelling-house of the plaintiff in the sum of $500. 
The plaintiff had insurance on other property in different compa- 
nies, and by an arrangement between him and the agent of the de- 
fendant, his policies were left in charge of the latter, who was to 
attend to the plaintiff's interests in case of any loss by fire. The 
defendant’s policy contained, among other conditions embraced in 
the standard policy, a condition that it should be void, unless pro- 
vided by agreement endorsed on or added to the policy “if with 
knowledge of the insured foreclosure proceedings be commenced, 
or notice of sale of any property covered by the policy by virtue of 
any mortgage or trust deed.” Also a provision that in case of fire 
the “insured shall give immediate notice of any loss thereby, in 
writing to the company * * * and within sixty days after the 
_fire, unless such time is extended in writing by this company, shall 
render a statement to this company in writing signed and sworn to 


by the insured,’ containing certain particulars enumerated. 


* Decision filed, May 24, 1892. 
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By the concluding clause in the policy it was provided that “no 
officer, agent or other representative of the company shall have any 
power to waive any provision or condition of this policy, except 
such as by the terms of this policy may bethe subject of agreement, 
endorsed hereon or added hereto, and as-to such provisions or con- 
ditions no officer, agent or representative shall have such power, or 
be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto, 
nor shall any privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless so written or 
attached.” 

The part of this clause relating to added conditions or provisions 
is not material here, as none were added tothe policy in question. 
After the policy was issued and before the fire the plaintiff mort- 
gaged the premises on which the property insured was situated, in 
connection with other premises, for $3,500. A foreclosure of the 
mortgage was commenced by process served on the plaintiff May 
27, 1889, twenty days before the fire which destroyed the insured 
premises, which was on June 16, 1889. The company had no no- 

-tice of this foreclosure. The policy of insurance was at the request 
of plaintiff delivered by Kelsey, the agent who issued it, to the mort- 
gagee upon the execution of the mortgage, and there was endorsed 
thereon a clause making the loss, if any, payable to him. 

In February thereafter (1889), the policy, then in possession of 
the mortgagee, was burned in the burning of a building in which 
it was deposited, and no duplicate policy was applied for or issued. 
In August, 1888, about ten months before the fire, Kelsey ceased to 
act as agent for the defendant, and one Block was appointed agent 
in his place, who before the fire issued to the plaintiff a policy in 
the defendant’s company on other property, and Block kept the 
policy with others issued to the plaintiff in his possession, apparently 
under an arrangement similar to that previously had with Kelsey. 

The plaintiff never served any notice of loss on the company. 
Kelsey, the former agent of the defendant, on July 19, 1889, thirty- 
three days after the fire, addressed a letter to the company saying 
that he had just discovered, in looking over his account with the 
plaintiff, that the defendant had a risk on the property, and adding, 
“Not knowing anything further, whether reported by your agent, 
or whether adjusted and paid, I take the trouble to make this re- 
port, feeling then as if I had done my duty.” The company replied 
that the matter had already “had our attention.” The letter of 
Kelsey was not written in behalf of the plaintiff, or with his knowl- 
edge at the time, but he testified that Kelsey informed him about 
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a month after the fire that he had written the company and that 
they informed him they were paying attention to the matter. “He 
said he thought it would be all right; that he could collect it.” 

No proofs of loss were served on the company until January 8, — 
1890, about seven months after the fire. The company refused to 
accept the proofs, and returned them. The witness, Kelsey, testi- 
fied that in case of loss he would notify the company and it would 
send an adjuster, who would prepare proof of loss and settle the 
claim. But it appeared that only one loss had occurred during his 
agency for the defendant, and that it involved a few dollars only 
and was adjusted by a special agent. The plaintiff testified that 
he did not read the policy and was ignorant of its conditions. 

The trial judge refused to permit proof that Kelsey knew of the 
commencement of the foreclosure proceedings, and assured the 
plaintiff at the time that no harm could come to him therefrom. 
The court at the close of the whole case directed a nonsuit. 


D. S. Grirrin, for Appellant. 

A. H. Sawyer, for Respondent. 

AnprEws, J. 

If the rights of the parties depend upon the contract of insur- 
ance as expressed in the policy, there can be no hesitation in 
affirming the judgment of nonsuit. .« 

The provision as to the commencement of foreclosure proceed- 
ings; the requirement that the insured in case of loss shall give 
immediate notice in writing to the company; and the other re- 
quirement, that within sixty days after a fire he shall render to the 
company a sworn statement of the particulars specified, are condi- 
tions precedent to a right to recover on the policy, and each of the 
three conditions mentioned was violated. Foreclosure proceedings 
were commenced to the knowledge of the insured before the fire; 
no notice of loss was served at any time by him, and the letter of 
Kelsey to the company within thirty-three days after the fire, even 
if it could be treated as having been written in behalf of the in- 
sured, was not immediate notice; and finally the proofs of loss 
were not served until months after the sixty days’ limitation in 
the policy had expired. 

The authorities are conclusive that the non-performance of 
these conditions, or any one of them, constituted a complete de- 
fense to a claim to recover on the policy as printed: Inman 
vs. Western Ins. Co., 12 Wend., 460; Blossom vs. Lycoming Ins. 
Co., 64.N. Y., 162; Titus vs. Glens Falls Ins. Co., 81 id., 411. 
The plaintiff was driven to the claim that the company had 
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waived the right to insist upon the conditions of the contract as 
contained in the policy, or had consented to be bound notwith- 
standing the violation of the conditions. He relied to establish 
this contention upon certain transactions and circumstances be- 
tween himself and Kelsey, the agent who acted for the company 
in making the contract of insurance and issuing the policy, fully 
recited in the statement of facts. It is to be assumed that 
' Kelsey learned of the commencement of the foreclosure proceed- 
ings, and thereupon assured the plaintiff that his rights under 
the policy would not be prejudiced thereby; also that he knew 
of the fire when it occurred, and after writing the company the 
letter of July 19, 1889, informed the plaintiff that he had done 
so, and that he need take no further steps towards giving notice 
or securing proofs of loss, and it is to be admitted also that the 
plaintiff had not read the policy and did not know what conditions 
it contained. 

It is insisted that upon the whole evidence a question was pre- 
sented for the jury, whether the company had waived the condi- 
tions relied upon to defeat a recovery, or had consented to be 
bound notwithstanding their violation. The transactions and in- 
terviews between Kelsey and the plaintiff took place after Kelsey 
had ceased to act as the agent for the defendant, but it is claimed 
that the plaintiff did not know that his agency had terminated, 
and we shall consider the case upon the assumption that the com- 
pany was bound by his acts to the same extent as if there had been 
no change in his relation to the defendant. The substance of the 
claim made by the plaintiff is that the agent of the company, in- 
vested with the power to make contracts of insurance and issue 
and countersign policies, may subsequently change or modify 
conditions therein and waive forfeitures; in short, that in respect 
to policies issued by him he stands in place of the company and 
thay do whatever the company itself might do in the premises. 

The powers possessed by agents of insurance companies, like 
those of agents of any other corporations, or of an individual 
principal, are to be interpreted in accordance with the general 
law of agency. No other or different rule is to be applied to a 
contract of insurance than is applied to other contracts. The 
agent of an insurance company possesses such powers and such 
powers only as have been conferred verbally or by the instru- 
ment of authorization, or such as third persons have a right to 
assume that he possesses. Where the act or representation of the 
agent of an insurance company is alleged as the act of the princi- 
pal, and therefore binding upon the latter, the test of the liability 
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of the principal is the same as in other cases of agency. No prin- 
ciple is better settled in the law, nor is there any founded upon 
more obvious justice, than that if a person dealing with an agent 
knows that he is acting under a circumscribed and limited au- 
thority, and that his act is outside of and transcends the authority 
conferred, the principal is not bound, and-it is immaterial whether 
the agent is a general or special one, because a principal may limit 
the authority of the one as well as that of the other: Walsh vs. 
Hartford Fire Ins. Co., 73 N. Y., 10. 

The limitations upon the authority of Kelsey were written onthe 
face of the policy. It declared that “ no officer, agent or represen- 
tative ” of the company should have power to waive any provision 
or condition embraced in the printed and authorized policy, but 
power is given to agents to waive added provisions or conditions, 
provided such waiver is written upon or attached to the policy. 
Where a policy permits an agent to exercise a specified authority, 
but prescribes that the company shall not be bound unless the exe- 
cution of the power shall be evidenced by a written endorsement 
on the policy, the condition is of the essence of the authority, and 
the consent or act of the agent not so endorsed is void: Walsh vs. 
Hartford Fire Ins. Co., supra; Marvin vs. Universal Life Ins. Co., 
85 N. Y., 278. 

The conditions violated in this case were contained in the au- 
thorized blank, and as to these the agent had no power in any 
manner, in writing or otherwise, to waive them. 

In determining the question of liability in this case it is imma- 
terial whether the plaintiff read the policy or not, or that he had no 
actual knowledge of the conditions or of the limitations of the 
power of Kelsey. The conditions and limitations were a part of 
the contract, and he was bound to take notice of them, and is not 
excused upon the plea that he omitted to acquaint himself with the 
provisions of the policy, and his arrangement with Kelsey to take 
charge of his insurance interests was a matter with which the de- 
fendant had no concern. 

The act, chapter 488, of the Laws of 1886, providing for a uni- 
form policy known as the standard policy, and which makes its use 
compulsory upon insurance companies, marks a most important 
and useful advance in legislation relating to contracts of insurance. 
The practice which prevailed before this enactment, whereby each 
company prescribed the form of its contract, led to great diversity 
in the provisions and conditions of insurance policies, and fre- 
quently to great abuse. Parties taking insurance were often mis- 
led by unusual clauses or obscure phrases concealed in a mass of 
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verbiage, and often so printed as almost to elude discovery. Un- 
conscionable defenses based upon such conditions were not infre- 
quent, and courts seem sometimes to have been embarrassed in the 
attempt to reconcile the claims of justice with the law of contracts. 
Under the Law of 1886 companies are not permitted to insert con- 
ditions in policies at their will. The policies they now issue must 
be uniform in their provisions, arrangement and type. Persons 
seeking insurance will come to understand to a greater extent than 
heretofore the contract into which they enter. Now, as heretofore, 
it is competent for the parties toa contract of insurance, by agree- 
ment in writing or by parol, to modify the contract after the policy 
has been issued, or to waive conditions or forfeitures. 

The power of agents as expressed in the policy may be enlarged 
by usage of the company, its course of business, or by its consent 
express or implied. The principle that courts lean against forfeit- 
ures is unimpaired, and in weighing evidence tending to show a 
waiver of conditions or forfeitures the court may take into consid- 
eration the nature of the particular condition in question, whether 
a condition precedent to any liability, or one relating to the remedy 
merely, after a loss has been incurred. But where the restrictions 
upon an agent’s authority appear in the policy, and there is no evi- 
dence tending to show that his powers have been enlarged, there 
seems to be no good reason why the authority expressed should not 
be regarded as the measure of his power; nor is there any reason 
why courts should refuse to enforce forfeitures plainly incurred, 
which have not been expressly or impliedly waived by the company. 

The acts and representations of Kelsey, upon which the plaintiff 
. relies, were in excess of his authority as expressed in the policy, and 
did not bind the defendant, there being no evidence upon which 
it can be held that the company had enlarged his powers or waived 
the violated conditions. 

These views lead to an affirmance of the judgment. 

Farl, Ch. J.,Gray and Finch, JJ., concur; Peckham and May- 


nard, JJ., concur in result; O’Brien, J., not sitting. 
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An industrial policy provided that the company might pay the sum insured 
to any relative by blood or connection by marriage of the assured, or to 
any person appearing to said company to be equitably entitled to the 
same by reason of having incurred expenses in any way on behalf of the 
insured for his or her burial, or for any other purpose, and that the pro- 
duction of a receipt signed by any such persons, or any other sufficient 
proof of such payment to any or all of them, should be conclusive proof 
of payment to the parties entitled thereto and of the satisfaction of all 
claims under the policy. 


Held, That the company had discretionary power to judge of the party en 
titled to the money, and payment to one to whom insured was indebted 
for board and funeral expenses was conclusive as against claims of his 
administrator. 


KR. F. McGovern, for Appellant. 

Jonu T. Lenanan and Epwarp A. Lyncu, for Appellee. 

Paxson, C. J. 

The question whether Laura Evans had an insurable interest in 
the life of Griffith H. Pugh does not arise in this case.. She did 
not insure his life, nor was she the holder of a policy thereon. The 
amount of the policy, $60, was paid to her after the death of the 
assured by the company defendant under the second clause of the 
policy, which is as follows:— 

The company may pay the sum of money insured hereby to any relative by 
blood, or connection by marriage, of the assured, or to any person appearing 
to said company to be equitably entitled to the same by reason of having in- 
curred expenses in any way on behalf of the insured for his or her burial, or 
for any other purpose, and the production by this company of a receipt signed 
by any or either of said persons, or any other sufficient proof of such pay- 
ment to any or either of them, shall be conclusive evidence that such sum 
has been paid to the person or persons entitled thereto, and that all claims 
under this policy have been fully satisfied. 

This action was brought in the court below against the defend- 
ant company by the administrator of Griffith H. Pugh to recover 
the amount of the policy, which, as before stated, had been pre- 
viously paid to Laura Evans. We are unable to see how the admin- 
istrator can recover from the company the money which it paid in 
strict compliance with the contract between it and the assured. 
We have not the charter of the company before us, and cannot, 
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therefore, speak with accuracy as to its object. So far as we can 
gather from the case before us it would appear to be to insure its 
members to the extent of a small sum of money (in this case it was 
$60, and the weekly payment five cents) in order to provide the 
means for any necessary expenses in the last sickness or death of 
the assured. The manifest object of the second schedule of the 
policy, which I have quoted, was to enable the company, in case of 
the death of the assured, to pay the amount of the policy without 
the expense of an administration. The sum of $60, if it could be 
paid only by raising up a legal administration, would be of little 
use to any one, as nearly the whole of it would be absorbed in fees 
and expenses. Aside from this the company has a right to protect 
itself, with the consent of the assured, against trifling, but expen- 
sive litigation which might constantly occur over disputes as to the 
parties entitled. Hence it was provided by the contract between 
the company and the assured that the former may pay the sum of 
money insured by the policy to any relative by blood or connection 
by marriage of the insured, or to any other person appearing to 
said company equitably entitled to the same by reason of having 
incurred expenses in any way on behalf of the insured for his or her 
burial, or for any other purpose. It was further provided by said 
contract, as already stated, that the production by the company of 
a receipt signed by any or either of the persons to whom the money 
has been paid “ shall be conclusive evidence that such sum has been 
paid to the person or persons entitled thereto, and that all claims 
under this policy have been fully satisfied?’ The company paid 
this money to the person appearing to it to be equitably entitled 
thereto, and produced a receipt signed by her for the same. This 
was a complete defense under the very terms of the policy. It is for 
the company to judge who is the person to be equitably entitled to 
the money: This discretion is vested in it by the contract between 
the parties. The contract itself does not offend against any rule of 
law or public policy, and we cannot hold that the administrator is 
entitled to recover without making a new contract for the parties. 
It appears from the evidence that the assured boarded with Laura 
Evans up to the time of his death; that he owed her $20 for 
board; and that she advanced $8 for funeral expenses. This may 
or may not be the reason why the defendant company regarded her 
as equitably entitled to the insurance money. It was sufficient, for 
the purpose of this case, that she appeared to said company to be 
so entitled. Judgment reversed. 


Vou, SXL—42. 
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FIDELITY MUT. LIFE ASS’N 
v8. 
FICKLIN er a.* 


A policy stipulation that the statements and answers in the application are 
warranties and if untrue, though made in good faith, the policy shall be 
void notwithstanding any statute to the contrary, is invalid in so far as 
it conflicts with a statute providing that no representation made in good 
faith shall work a forfeiture or be a ground of defense unless it relates to 
some matter material to the risk. 


Bryan, J. 

The learned counsel for the appellant have moved for a re-argu- 
ment in this case. They base their motion on the supposition that 
the court overlooked or disregarded certain clauses in the applica- 
tion for insurance. These clauses were quoted word for word in 
the statement prepared by the court, which preceded the opinion, 
and which set forth the facts on which it was founded. The Penn- 
sylvania statute enacted that 

Whenever the application for a policy of life insurance contains a clause of 
warranty of the truth of the answers therein contained, no misrepresenta- 
tion or untrue statement in such application made in good faith by the 


applicant shall effect a forfeiture, * * * unless such misrepresentation or un- 
true statement relate to some matter material to the risk. 


This is a most clear declaration that under the circumstances 
mentioned the policy shall not be forfeited; in other words, that 
it shall be a valid and binding contract. It is part of the nature 
and essence of the warranty that it should have the effect stated. 
{tis a condition on which it is permitted to have existence and 
operation; as much so as if it had been written in express words on 
the face of the policy. The contract of insurance must be made in 
subordination to the statute, and must have the lega) effect which 
the statute attributes to it,and none other. Whatever form of 
words may be used, the legal effect of the warranty must be such 
as the statute impresses upon it. It was the intention of the legis- 
lature to prevent insurance companies from forfeiting policies by 
means of warranties, as they had been previously construed, and to 
enforce the new construction set forth in the statute. These corpo- 
rations, manifestly, have not the legal capacity to make a contract 
which should give a construction to a warranty in opposition to 
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that which the law has established; and, of course, they cannot, 
by virtue of any agreement, acquire the competency to do what the 
law forbids. 

It is stated in the policy that the application for insurance is 
made a part of the contract, and that the assured agrees that every 
statement and answer contained therein is material, and warrants 
them “to be full, complete, and true.” And in the application the 
applicant declares and agrees that every statement and answer are 
material to the risk, and he warrants them all. He also states as 
follows:— 

I also agree that if any of the answers or statements made and contained 
herein, * * * whether made in good faith or otherwise, are in any respect 
untrue, then said policy and this contract shall be null and void, notwith- 
standing any statute or law to the contrary. 

In other words, the statute is to be entirely overthrown and set 
aside, and the insurance company, under the guise of an agree- 
ment, is to acquire the power to accomplish the very result which 
the statute intended to prevent. Statutes would be very ineffective 
if they could be defeated in this way. If an untrue statement 
material to the risk is warranted, the policy is void; but the in- 
validity of the policy depends upon the fact whether the statement 
is material to the risk. ‘The materiality of the statement is the in- 
dispensable condition on which the invalidity of the policy de- 
pends, and it must be established by proof. It is not competent to 
substitute for this proof an agreement of the parties that it should 
be considered material. Neither can an agreement be valid which 
gives an effect to a warranty, which is in defiance of the statute. 
The legislature enacted a rule for the regulation of the contracts of 
insurance companies, which is a matter of public interest and con- 
cern. The operation of this rule does not depend on the agree- 
ment of these corporations to adopt it as a basis of their con- 
tracts; on the contrary, the rule prescribes the scope and effect of 
policies of insurance, and authoritatively determines the duties and 
obligations which arise from them. We have discovered no reason 
for another argument in this case. Motion overruled. 
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HELWIG 
v8. 


MUTUAL LIFE INS. CO., or New Yorx.* 


Statements of the medical attendant as to cause of death put in evidence by 
the beneficiary without qualitication, where the only requirement in the 
policy is that proofs of death must be furnished, are admissible as evi- 
dence to show false answers by insured in the application and breach of 
warranty. 


Rosert SEwEt, for Appellant. 


A. Sums, Jr., fur Respondent. 
Bravtey, J. 


The policy of insurance which is the subject of this action was 
made upon the application of Richard W. Helwig, August 17, 1887, 
and by it the defendant, upon certain conditions, undertook to pay 
to the plaintiff, his wife, upon his death, $5,000. The application 
was part of the contract, and the answers by him to defendant’s 
medical examiner were in continuation of the application, and were 
warranted by the insured to be true. Among those questions and 
answers were the following :— 

When last attended by physician, and cause? Six years ago; measles. 
Name and address of the physician? Dr. Langsman, New York. 

The charge is that those answers were untrue, and that the con- 
sequence was a breach of the warranty. And in support of that 
charge reference is made by the defendant’s counsel to the attend- 
ing physician’s certificate, made in January, 1888 (verified by his 
oath), of the death of the insured in December, 1887, in which cer- 
tificate appear the following questions and answers:— 


Were you his medical attendant or adviser before his last illness? Yes. If 
so, for what disease,and when? For astralgia, about one and a half years ago. 


It is urged that nothing in this certificate can be treated as evi- 
dence of breach of warranty, because it was made to furnish proofs 
of the death of the insured; and that the matter of the declaration 
in question of the physician was such as he would not be permitted 
to disclose as a witness. It is true that by the contract the furnish- 
ing of proofs of death of the insured was made a condition pre- 
cedent to the liability of the defendant. But by the policy it does 
Ce ae al eee 
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not appear that the beneficiary of the insurance was to do anything 
more in that respect than to furnish to the defendant satisfactory 
proofs of death of the insured, upon the acceptance of which, and 
upon the conditions referred to in the policy, the defendant under- 
took to pay the amount of the insurance; so that it was not essen- 
tial to such proofs to represent his condition or medical treatment 
preceding the time of his death. It must be assumed that the cer- 
tificate was put in evidence by the plaintiff, es it appears in the 
record after the case was opened on her part, and before she rested; 
and in that view those statements of the physician were made evi- 
dence, and tended to prove that the answers before mentioned of 
the insured to the questions of the medical examiner were untrue 
so far as they related to the time he had been last attended by a 
physician for medical treatment: Insurance Co. vs. Newton, 22 
Wall., 32; Buffalo, etc., Co. vs. Knights, etc., Ass’n, 126 N. Y., 450. 
The fact that the defendant would not have been permitted to in- 
troduce in evidence this declaration of the physician appearing in 
the certificate is not important for the purposes of this question 
here presented, as the certificate was made evidence by the plaintiff 
without, so far as appears, any qualification. If, as claimed by the 
plaintiff's counsel, the blank certificate was furnished by the com- 
pany, it is not seen how that fact aids the plaintiff on this review. 
The court was requested by the defendant’s counsel to charge the 
jury that this statement of the doctor in the proofs of death was to 
be taken into consideration by them; and the exception to the re- 
fusal to so charge was well taken. For that error the judgment 
should be reversed, and a new trial granted, cost to abide the event. 
All concur, except Haight and Brown, J. J., not sitting. 





Supreme Court of Pennsylvania. 


\ 


SUPREME COURT OF PENNSYLVANIA. 


' MARGUT 
v8. 


UNITED BRETHREN MUT. AID SOC. or PENNSYLVANIA.* 


Plaintiff continued to pay assessments for more than three years after notifi- 
cation that her classification had been changed. 


Held, That she must be deemed to have acquiesced in the change and could 
not rescind the contract. The right of rescission must be exercised within 
a reasonable time. 


Assumpsit by Barbara Margut, for the use of Bartholomew 
Margut, against the United Brethren Mutual Aid Society of Penn- 
sylvgnia, to recover assessments paid upon a certificate upon plaint- 
iff’s life, payable to Bartholomew Margut, her son. Several years 
after the certificate was issued, the society changed plaintiff's mem- 
bership from division A to division D. Plaintiff brought suit on 
the theory that this action of the society constituted such a breach 
of its contract with her as entitled her to rescind the contract and 
recover back the assessments paid on it. Plaintiff was nonsuited 
and she appeals. Affirmed. 


P. H. Rernnarp and B. M. Srrovuss, for Appellant. 
S. P. Lieut and Weiss & Giipert, for Appellee. 


Perr Curiam. 

We do not think the court below erred in refusing to take off the 
compulsory nonsuit. The plaintiff continued to pay assessments for 
more than three years after she had received notice that her classi- 
fication had been changed to division D. Under these circumstances, 
the company bad a right to assume that she had assented to such 
change, and we think the learned judge below was right in holding 
that, “if the plaintiff intended to claim that her contract relations 
were changed to such an extent as to give her the right to rescind 
the contract, she must exercise that right within a reasonable 
period, and not continue to treat the alleged changed contract as 
still in force; and, having continued to treat it as in force by paying 
assessments for about three years and a half after the change was 
made, we think she is bound by that contract, and cannot now 
rescind it.” Judgment affirmed. 


* Decision rendered, March 28, 1892. 





1892.] Freeman vs. Mercantile Mut. Accident Ass’n. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FREEMAN 
v8. 


MERCANTILE MUT. ACCIDENT ASS’N.* 


Death resulting from peritonitis induced by a fall is death from accident 
within the policy, though the insured had been rendered liable to a recur- 
rence of the disease by a previous attack. 


A. Hemenway and F. E. Firz, for Plaintiff. 
E. & A. E. Avery, for Defendant. 


Know Ton, J. 

The plaintiff claims under a policy or certificate of insurance 
issued to Knowles Freeman, containing a provision for payment to 
her of a sum not exceeding $5,000 in case of his death from an 
accident, and also a provision for a weekly payment to him as an 
indemnity, against loss of time, if he should be disabled by an 
accident. The condition on which the plaintiff is entitled to pay- 
ment is stated in the policy to be upon 

Proof that the said Knowles Freeman shall have sustained during the contin- 
uance of his membership bodily injuries effected through external, violent, 
and accidental means, within the intent and meaning of the by-laws of said 
association and the conditions herein recited, and such injuries alone shall — 
have occasioned death within ninety days from the happening thereof. 


The first part of the second paragraph of the conditions above 
referred to is as follows:— ° 


That benefits, under this certificate, shall not extend to any case in which 
there shall be no symptom or visible sign of bodily injury, nor to any case in 
which death or disability occurs in consequence of disease, or which may have 
been caused by any surgical operation, or medical or mechanical treatment, 
unless said operation or treatment shall have been undertaken for the relief 
of injuries which entitle the member to the benefits of this association, nor to 
any case except where the injury is the proximate cause of the disability or 


death. 

It was proved that Knowles Freeman died of peritonitis localized 
in the region of the liver, and the evidence tended to show that it 
was induced by a fall. There was also evidence indicating that he 
had previously had peritonitis in the same part, and that the pre- 
vious disease had produced effects which rendered him very liable 
to a recurrence of it. The report presents questions arising on the 
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defendant’s requests for rulings which relate to the portions of tie 
policy above quoted. The defendant contends that it is not liable 
in case of a death from disease, even if the disease is caused by an 
accident. The principal question in the case is, what kind of cause 
is to be deemed “proximate,” within the meaning of the policy? 
Where different forces and conditions concur in producing a result, 
it is often difficult to determine which is properly to be considered 
the cause, and in dealing with such cases the maxim, causa proxima 
non remota spectatur, is applied. But this does not mean that the 
cause or condition which is nearest in time or space to the result is 
necessarily to be deemed the proximate cause. It means that the 
law will not go further back in the line of causation than to find 
the active, efficient, procuring cause, of which the event under con- 
sideration is a natural and probable consequence, in view of the 
existing circumstances and conditions. The law does not consider 
the cause of causes beyond seeking the efficient, predominant cause, 
which, following it no further than those consequences that might 
have been anticipated as not unlikely to result from it, has produced 
the effect. An injury which might naturally produce death ina 
person of a certain temperament or state of health is the cause of 
his death, if he dies by reason of it, even if he would not have died 
if his temperament or previous health had been different; and this 
is so as well when death comes through the medium of a disease 
directly induced by the injury as when the injury immediately in- 
terrupts the vital processes. Most of the requests for rulings were 
founded upon a different theory of the law, and were rightly re- 
fused. Of this part of the case the presiding justice, after having 
explained and elaborated his views, summed up as follows: “Upon 
the question as to whether peritonitis, if that caused his death, is 
to be deemed a ‘ disease,’ within the meaning of this policy, and the 
proximate cause of death, within the meaning of this policy, so as 
to prevent a recovery, depends upon the question whether or not 
before the time of the fall, and at the time of the fall, he had then 
the disease, was then suffering with the disease. If he was, then, 
in the sense of the policy, although aggravated and made fatal by 
the fall, he cannot recover. But if, owing to existing lesion caused 
by that disease, but having not the disease at the time, the same 
kind of malady, that is, peritonitis, was started up, the company are 
to be answerable, although, if there had been a normal state of 
things, the fall would not have occasioned such a result.” This 
ruling gives an interpretation to the language of the policy 
which is in accordance with the apparent purpose and intention of 
the parties, and which makes the contract a beneficent provision 
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for the beneficiaries named in it. Itis also in harmony with the 
general course of decisions: Marble vs. Worcester, 4 Gray, 395, 
and cases cited; McDonald vs. Snelling, 14 Allen, 290; Perley vs. 
Railroad Co., 98 Mass., 414; Metallic Compression Casting Co. vs. 
Fitchburg Railroad Co., 109 Mass., 277; Benefit Ass’n vs. Grauman, 
107 Ind., 288; Insurance Co. vs. Burroughs, 69 Pa. St., 43; Sheanon 
vs. Insurance Co., 77 Wis., 618; Insurance Co. vs. Tweed, 7 Wall., 
44; Insurance Co. vs. Seaver, 19 Wall. 531. To adopt the view 
contended for by the defendant would make the policy worthless 
to beneficiaries in many cases of death where an injury resulting 
from an accident was the efficient cause. 

The court also refused to instruct the jury “that, within the 
meaning of the policy, there must be visible and external signs of 
injury effected through external, violent, and accidental means, and 
that such injury alone occasioned death, in order to enable the 
plaintiff to recover. The exception to this refusal has not been 
argued, and we understand it to be waived. The instruction given 
on this point was sufficiently favorable to the defendant: Paul vs. 
Insurance Co., 112 N. Y., 472; McGlinchey vs. Casualty Co., 80 
Me., 251. Judgment on the verdict. 


——— ~~ _--__ —___ 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


COOPER 
v8. 
UNITED STATES MUT. BEN. ASS’N or StaTEe oF NEW YorK.* 


The policy stipulated to pay a specified sum to the insured in case of accidert, 
and in case of death from the accident a certain sum to the wife of in- 
sured, and that action must be brought within one year from the alleged 
injury. 

Held, That the cause of action in case of death did not accrue until death, and 
the limitation clause as against the wife began to run from time of death, 
not from time of the accident. 


Wri Bro. Suirs, for Appellant. 
Lewis E. Carr, for Respondent. 


Haraur, J. 
This action was brought upon a certificate of insurance, issued 

by the defendant, to recover $5,000. The defendant, by its certifi- 

cate, undertook to insure Theodore H. Cooper against personal 
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bodily injury, and in case he should receive such injuries, disabling 
him from transacting business pertaining to his occupation, to pay 
him certain amounts, specifically named, dependent upon the nature 
of his injuries; and in case death should result from such injuries 
within ninety days the defendant agreed to pay to the plaintiff, 
as his wife, the sum of $5,000. The certiticate contained the 
following :— 

No suit or proceeding at law or in equity shall be brought * * * to recover 
any sum under this insurance unless the same is commenced within one year 
from the tinie of the alleged accidental injury. ’ 

Cooper received an accidental bodily injury on December 10, 
1887, which resulted in his death on January 2,1888. This action 
was commenced on Decemb>2r 29, 1888, more than one year after 
the accident, but within one year of his death. It is claimed that 
the action was not commenced within the time required by the 
provision of the certificate referred to. 

It will be observed that provisions are made in the certificate for 
two different persons, who, upon the happening of the events speci- 
fied, may have a right of action against the association. One pro- 
vision is in favor of Cooper, who may recover during his lifetime 
the amounts provided for his disability resulting from the acci- 
dental injury received. The other is to his wife, which is for the 
injuries which she suffers by reason of his death, resulting from 
such accident. The acvident received by Cooper did not injure the 
plaintiff, or give her a right of action, until death ensued. So far 
as she is concerned, the infliction of the wound is but the begin- 
ning, and Ahe death is the completion, of the injury. Her snit 
must be “commenced within one year from the time of the alleged 
accidental injury:” in other words, within one year from the time 
of the injury to her, which was the death of her husband, as the 
result of the accident. As to Cooper, he suffered from the date of 
the wound. His right to indemnity dates from that event, and it 
is possible that his right to maintain an action would not continue 
after the expiration of a year from that date. But, as to the 
plaintiff, it appears to us that the construction already indicated 
was intended and should be given to the certificate. As thus 
construed the various clauses of the contract are rendered harmo- 
nious, and the different beneficiaries thereunder are given the same 
period of limitation within which to bring actions to establish their 
claims; that is, within one year from the time that their right of 
action accrued. This construction is in a measure sustained by 
the authorities. In the case of Steen vs. Insurance Co. (89 N. Y. 
315), the policy of insurance required actions to be brought within, 
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twelve months next after the “loss or damage shall accrue.” In 
an action upon the policy, it was held that the period of limitation 
prescribed did not commence to run until the loss became due and 
payable, and the right to bring an action had accrued. And to the 
same effect are the cases of Mayor, etc, of New York vs. Hamilton 
Fire Ins. Co., 39 N. Y., 45,and Hay vs. Insurance Co., 77 N. Y., 235. 
The case of King vs. Insurance Co. (47 Hun, 1), appears to us to 
be clearly distinguishable. In that case the policy provided that 
no suit or action could be maintained unless commenced “within 
twelve months next after the fire shall have occurred.” In that 
case it was held that the year within which the action must be 
brought commenced to run from the date on which the fire oc- 
curred; it so having been expressly stipulated in the policy. We 
consequently are of the opinion that the judgment should be 
affirmed, with costs. All concur, except Vann, J., not sitting. 


SUPREME COURT OF CALIFORNIA. 


ee 


DEARDORFF 
v8. 
GUARANTY MUT. ACC. ASS’N.* 


Where the certificate of an assessment company stipulated that it would pay 
the beneficiary the amount of one assessment on the members not exceed- 
ing $5,000, and there was no evidence that an assessment wis made or 
demanded, or what it would realize, or what was the number of the 
members, there can be no recovery. 


I. B. L. Brant, for Appellant. 
Waurrremore & Szars, for Respondent. 
Temp.e, C. 

Appeal from judgment and order denying defendant a new trial. 
This action is upon a life-insurance policy issued by the defend- 
ant, which is a mutual insurance society upon the assessment plan. 
In this case the policy or certificate declares that the society accepts 
J. R. Deardorff 

As a full-rate member of said association, subject to all the requirements and 
entitled to all the benefits thereof. The principal sum, not exceeding $5,000, 
realized upon an assessment in accordance with the by-laws, to be paid Mary 
E. Deardorff (wife), ifsurviving, * * * within sixty days after satisfact- 
ory proof that said member at any time, etc., said association shall, upon the 
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surrender of this certificate, pay the amount realized from one said assess- 
ment upon all the members, at the time of the accident, of said association, 
to the member above named, not, however, exceeding the sum of $5,000, etc. 

The complaint contains no allegation of an assessment, or of a 
demand that an assessment be made, and a refusal by the corpora- 
tion, nor any averment as to the number of members, or what an 
assessment would amount to under the by-laws referred to, nor 
are there any data given in any form by which the court can arrive 
at such conclusion, nor does it appear that an assessment has 
been collected, or that the corporation has any money. There is, 
in fact, a total omission of any allegation upon the subject. The 
complaint is not, however, defective in this respect, for it avers an 
absolute insurance inthe sum of $5,000. The true nature of the 
policy is set up in the answer, in which the certificate or policy of 
insurance is set out at large; and its genuineness is admitted. Nor 
was there any attempt at the trial to prove an assessment or a de- 
mand that one be made, or a refusal, or the number of members, 
or to what one assessment would amount. It is manifest that the 
judgment for the plaintiff must be reversed. The general rules of 
pleading apply to cases of this character; and the plaintiff, as in 
other cases, must show by proper averment his true cause of action, 
and the relief to which he is entitled. Many other points are raised 
by the appellant, but there is no appearance here on the part of 
respondent, and the questions may not arise upon another trial. 
We advise that the judgment and order be reversed, with leave to 
plaintiff to amend her complaint, if she shall be so advised. 

We concur: Fitzgerald, C.; Vanclief, C. 

Per Curiam. For the reasons given in the foregoing opinion the 
judgment and order are reversed, with leave to plaintiff to amend 
her complaint, if she shall be so advised. 





1892. } Olney et al. vs. German Ins. Co. 


SUPREME COURT OF MICHIGAN. 


OLNEY ET AL. 
v8. 
GERMAN INS. CO.* 


One of the partners insured on personal property gave a chattel mortgage on 
the property to secure an individual debt. The policy provided that it 
should be void if the property were encumbered by a chattel mortgage or 
a change took place in interest. 

Held, That there was a change of interest within the policy. 


Grorae W. Bares, for Appellants. 


Howarp & Roos, for Appellee. 
Lona, J. 


The plaintiffs were partners, carrying on a grocery business in 
the city of Detroit. On the 1st day of May, 1890, they procured a 
policy of insurance of $400 in the defendant company on a stock of 
flour, feed, and other goods, and $150 on hay, etc. The policy 
was for one year. After the insurance was procured, it appears one 
of the plaintiffs gave a chattel mortgage upon the property de- 
scribed to secure an individual debt of his. On July 12, 1890, the 
goods caught fire, and were destroyed and injured to the extent of 
$319.87. The defendant company had no knowledge of the chattel 
mortgage until after the fire. They refused to pay the loss, and on 
the trial in the circuit court the jury was instructed to find a verdict 
for the defendant. Plaintiffs bring error. The policy sued upon is 
what is known as a “ Michigan Standard Policy,” and contains this 
clause: ‘‘This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the subject 
of insurance be personal property, and be or become incumbered 
by a chattel mortgage; or if any change other than by death of the 
insured takes place in the interest, title, or possession, whether by 
legal process or judgment, or by the voluntary act of the insured 
or otherwise.” The defense to the action is based upon the propo- 
sition that the placing of the chattel mortgage by one partner 
upon the partnership property for his individual benefit works a 
change in the interest of the ‘insured, so that the policy becomes 
void under the stipulations above quoted, contained in the policy. 
This stipulation in the policy in regard to giving chattel mortgages 
is valid and reasonable, and we think the court below not in error 
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in directing verdict for defendant. The placing of the chattel 
mortgage by one partner for his individual benefit upon the part- 
nership chattels works a change of interest therein. In Hicks vs. 
Insurance Co. (71 Iowa, 119), it was held that: “A condition in a 
fire insurance policy issued to a firm, that property should not after- 
wards be in any manner incumbered, was violated by the execution 
of a mortgage by one of the partners on his undivided one-third 
interest in the property, and by a judgment against him, which be- 
came a lien upon his said interest.” We think the company dis- 
charged from liability on the policy by such an incumbrance with- 
out their knowledge, or any notice to them, and their assent thereto, 
The placing of the chattel mortgage there by one partner may not 
have changed the title or possession, but there was a change of in- 
terest, which was provided against bythe policy. The court was 
not in error in directing verdict and judgment for defendant. The 
judgment of the court below will be affirmed, with costs. 
The other justices concurred. 





Niscelluneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance; as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Agent To Accept SERVICE. 


The Supreme Court of Texas, on April 26th 1892, in the case of 
Southern Ins. Co. of New Orleans vs. Wolverton Hardware Co. et al., 
ruled as follows regarding what constitutes an agent to accept 
service in that state. 


E., who had been furnished by a foreign insurance company with blank ap- 
plications for insurance, supplied some to A., who solicited insurance 
from plaintiff, took his application, and forwarded it to E., who sent it to 
the company. The company sent a policy to A. through E., and A. deliv- 
ered it to plaintiff, and collected and paid overthe premium. Held, That 
A. was the company’s agent, within Gen Laws Sp. Sess., 1879, p. 32, 
(Sayle’s Ann. St., art. 2943a), declaring that any person who solicits in- 
surance on behalf of any insurance company, or performs any other act 
in consummating any contract of insurance, shall be held as the agent of 
the company, etc., and service of summons on him in an action against 
the company was sufticient, under Rev. St., art. 1223, providing for service 
on the local agent in the county in which the suit is brought. 


TaxaTION IN Case or Forerian CoMPaANIEs. 


The Supreme Court of Louisiana rendered a decision on May 2d 
1892, in the case of Bailey vs. Board of Assessors, in which suit 
was brought by an agent representing six foreign companies, for 
the purpose of having the assessments against the companies and 


himself personally annulled. The following syllabus was prepared 
by the court. 


The legislature has the power to separate the situs of corporeal movable’ 
from the domicile of the owner for the purpose of taxation. 

If a right be incorporeal and intangible, such as a debt, which is not the 
property of the debtor in any sense, being his obligation, and having 
value only in the hands of the creditor, its situs is necessarily where it is 
owned, and not where it is due. 

A foreign insurance company, domiciled out of the state, and collecting pre- 
miums here, is not tiable for a tax levied on the said premiums, being 
“credits” having their situs at the domicile of the company. 


The agencies of foreign companies, established in compliance with Act of 
1877, requiring them to have business residences in the state, are not an 
election of domicile changing the situs of the said incorporeal mghts, 
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Notice or AssessMENT IN Case oF BENEVOLENT Soctery. 


In the case of the Supreme Lodge Knights of Honor vs. Dalberg, 
decided by the Supreme Court of Illinois, October 31, 1891, it was 
held that where the laws of a benevolent society require notice of 
assessment to be given either by delivery of the notice or by mail- 
ing the same to each member at his last or usual place of business, 
and that failure to pay within thirty days of the date of notice shall 
involve suspension, a member cannot be legally suspended where 
the evidence fails to furnish proof of legal notice to the member. 


Riauts oF Titte Insurance Company To Examine Recorps. 


The Court of Chancery of New Jersey rendered a decision in the 
case of West Jersey Title and Guaranty Co. vs. Barber, of which 
the following is a syllabus by the court. 


A corporation duly organized under the tenth section of the act concerning 
corporations, as amended by the act of February 29, 1888 (Pamph. 112), 
is entitled to the same right of access to and examination of the public 
records of the county as an individual would be. 

When employed to examine the title to any particular piece of property, such 
corporation is subrogated to the right of itsemployer to have such access, 
and the fact that it contemplates making a contract of guaranty of the 
title to the land in question does not detract from such right of access. y, 











1892.] State ex rel., Att'y General, vs. Inswrance Company. 


SUPREME COURT OF OHIO. 


STATE kx REL., ATT’ Y-GEN’L, 






v8. ° 


INSURANCE COMPANY. 




























1. A foreign insurance company, exercising in this state franchises and 
privileges without authority of law, may be ousted therefrom by a pro- 
ceeding in quo warranto: State ex rel. vs. Life Insurance Company, 47 
Ohio St., 167. 

2. The issuing of a license to a foreign insurance company to do business in 
this state, by the superintendent of insurance, is a ministerial and not @ 
judicial act; and is, therefore, not a bar to a proceeding in quo warranto, 
where it is charged with exercising franchises and privileges without 
authority of law. J 

8. The provisions of section 282, Revised Statutes, imposing on insurance 
companies of another state or nation, doing business in this state, the 
same obligations and prohibitions that are imposed in such other state 
or nation upon Ohio companies doing business therein, are retaliatory in 
character, and must, therefore, be confined to such cases as fairly fall 
within the letter of the statute. 


4. To make a case for the application of the retaliatory provisions of section 
282, Revised Statutes, against an insurance company of another state, 
it must be made to appear that an Ohio company has been formed in this 
state to do substantially the same kind and lines of insurance; and - 
would, by the laws of that state, be precluded from transacting the same 
therein, or be subjected to burdens not imposed by the laws of this state 
on such foreign company. 


5. The making and filing, for the purpose of profit, of articles of incorpora- 

tion in the office of the secretary of state, do not make an incorporated 
company ; such articles are simply authority to do so. No company exists 
within the meaning of the statute, until the requisite stock has been 
subscribed and paid in, and the directors chosen. 





















Davin K. Warson, Att’y Gen’l, and Harrison, Ops & HeEnpERson, 
for Plaintiff. 


W. J. Grumorg, for Defendant. 


Minsuatt, J. 

1. The defendant is a fidelity and casualty insurance company, 
organized under the laws of the state of New York, and doing, in 
this state, what, by the laws of New York, is authorized and known 
as four lines of such insurance, to-wit: First, against injury, dis- 
ablement or death of persons resulting from traveling, or general 
accidents by land and water ; Second, guarantying the fidelity of 
persons holding places of public or private trust; Third, upon 
plate-glass against breakage; Fourth, upon steam-boilers against 
explosion, and against loss or damage to life or property resulting 
therefrom. Its right to do more than one of such lines of business 
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in this state is challenged by the attorney-general on the ground 
that, by the laws of New York, no company incorporated in this 
state can transact in that state more than one of such lines of in- 
surance; and, therefore, under the provisions of sec. 282, Revised 
Statutes of this state, it has no right to make in this state more 
than one of the lines of insurance it is doing. That section reads 
as follows:— 

“When, by the laws of any other state or nation, any taxes, fines, 
penalties, license fees, deposits of money, or of securities or other 
obligations or prohibitions are imposed on insurance companies of 
this state, doing business in such state or nation, or upon their 
agents therein, so long as such laws continue in force, the same 
obligations and prohibitions, of whatever kind, shall be imposed 
upon all insurance companies of such other state or nation doing 
business within this state, and upon their agents here.” 

A demurrer to the petition, objecting to the jurisdiction of the 
court as well as to the sufficiency of the pleading, having been 
overruled, the defendant as a third defense to the petition, an- 
swered, “ That under the laws of New York it is legally authorized 
and empowered to do, and is now ding, the four lines of insurance 
in that state, which the petition charges it with illegally doing in 
Ohio; and that under the laws of Ohio a corporation could be 
legally incorporated and organized with power to do the same four 
lines of insurance, or any one or more of them therein, but that no 
such company has yet been organized to do said four lines of insur- 
ance in Ohio, and hence no such company has yet made, or could 
make, application to the proper officers in New York for a license 
to do said four lines of insurance in the state of New York.” A 
demurrer to this defense having been overruled, the plaintiff asked 
leave to reply in substance as follows: That on January 13, 1887, 
the requisite number of persons, citizens of Cuyahoga County, 
“subscribed and acknowledged articles of incorporation,” stating 
therein the name, place of business and capital stock of the pro- 
posed corporation, and its object, to-wit: Under paragraph two of 
sec. 3641, Revised Statutes, to do the four kinds of insurance now 
being done by the defendant in this state; and the same having 
been approved by the attorney-general as in conformity to the laws 
of the state, were then filed and recorded in the office of the secre- 
tary of state of Ohio, “ whereby,” it is averred, “an Ohio corpora- 
tion was duly and legally formed for the purpose of doing the lines 
of insurance mentioned in the articles of incorporation.” 

As no report has heretofore been made of any of the rulings of 
the court in the progress of the case, it is proper that two of them 
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should be noticed before passing on the application for leave to 
reply: That is to say, (1) the jurisdiction of the court, and (2) the 
sufficiency of the third defense. 

1. It is claimed that as the defendant is a foreign corporation it 
cannot be affected by a proceding in quo warranto in the courts of 
this state. That it cannot be ousted of the right to be a corpora- 
tion or of any of the franchises conferred on it by the laws of New 
York is not doubted; but as to such franchises and privileges as 
are derived from the laws of the state of Ohio, it is as much amena- 
ble to the courts of this state as an Ohio corporation, and when 
found exercising such franchises without authority of law, it may 
be ousted therefrom, as held in State ex rel. v. Insurance Co. (47 
Ohio St., 167), decided since the commencement of this action. 

2. Upon the facts stated in the third defense it is claimed that 
the defendant is not affected by the provisions of sec. 282, Revised 
Statutes, on which the demand of the state is based. The character 
of this section is relative to its construction. It is claimed to be 
reciprocal in character, and should therefore be liberally con- 
strued. A little reflection will, we think, show that it is not of this 
nature, but, upon the other hand, retaliatory, and should therefore 
be strictly construed; or, in other words, not applied to a case that 
does not fairly fall within its letter. Reciprocity expresses the act 
of an interchange of favors between persons or nations; retaliation, 
that of returning evil for evil, or disfavors for disfavors. Accur- 
ately speaking, we reciprocate favors and retaliate disfavors. This 
then is a retaliatory statute. It treats the companies of other 
states as Ohio companies are treated in them; but the moment it 
is made to appear that Ohio companies are not treated with the 
same favor in another state that companies of that state are treated 
in Ohio, a case is made for the application of its provisions, and 
retaliation follows as a result. 

It is true that the ultimate object of the statute is to secure reci- 
procity ; but what we have now to do with is not its ultimate, but 
its immediate, object. and that is to retaliate, upon the companies of 
a given state, disfavors shown to Ohio companies in the same state. 

The question then arises, the averments of the third defense be- 
ing admitted, is a case made for the application of the provisions of 
the statute to the defendant? We think not. It is admitted that 
Ohio companies may be, but it is averred that none have been, 
formed to do the four lines of insurance which the defendant is do- 
ing in this state. Hence no case is made for the application of the 
statute—the language being, “ when by the laws of any other state 
** * any * * * prohibitions are imposed upon insurance companies 
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of this state, doing business in such state, * * * so long as 
such laws continue in force * * * the same prohibitions, of what- 
ever kind, shall be imposed on all insurance companies of such 
other state, doing business in this state.” To bring a case within 
the statute, there must, at least, be an Ohio company formed to 
which the prohibitions of the New York statute would apply, should 
it attempt to enter and do business in that state. It is said that 
the very reason that there are no such Ohio companies may be the 
existence of this New York statute. This is a very remote conject- 
ure, yet admitting its possibility does not vary the language of our 
statute. If it should be deemed desirable to foster the formation 
of such Ohio companies to do business in other states, it can easily 
be accomplished by the legislature making the statute apply where 
Ohio companies may be, as well as where they are, formed to do 
such business in other states. We do not believe that any lawyer 
would affirm that an indictment drawn upon such a statute as this 
would be good, that failed to aver the existence of an Ohio com- 
pany to which the discriminating features of the statuté of the 
other state might apply. And there is no reason why a different 
rule of construction should be adopted in this proceeding. The 
consequences to the defendant are of a penal nature. If found 
guilty as charged, it must not only abandon the business it has 
established, but cease to do more than one of its lines of business in 
the state, so long as the legislation of the two states remains un- 
changed. 

In construing this statute according to its letter, we have, 1s we 
believe, given expression to the intention of the legislature. It is 
a just compliment to human nature to say, that, as a general rule, 
every man would prefer to have his favors construed largely and 
his disfavors narrowly : In other words, no one would deliberately 
do more injury to another man than is required by his own interests, 
and would regard it as an honor to be as generous as he could; 
and that such are the sentiments of the civilized man is apparent 
from all writers upon public law. 

Decisions in some of the other states have been cited, which, it is 
claimed, sustain the construction placed on our statute by the rela- 
tor. We have examined these decisions and find none of them upon 
statutes worded as our own. The case of State ex rel. Phillips vs. 
Fidelity and Casualty Co., 77 Iowa 648 (being the same company 
defendant in this case), is relied on as in point. By the language of 
the statute in that state (Iowa), it it put into operation “when by 
the laws of any other state any * * * prohibitions are imposed or 
would be imposed on insurance companies of this state doing or 
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that might seek to do busines in such other state.” It was there 
held, that through the language of their statute, just quoted, the 
existence of the law in another state is sufficient to put the law in 
Iowa in force, without showing that the state of New York has ever 
actually enforced its law against an lowa company. But we sub- 
mit that this is so by reason of language found in the Iowa statute, 
and which is not found in our statute ; and to give to our statute 
the same construction would require us to read into it language 
found only in the Iowa statute. The following cases are also cited 
as authority : Phoenix Ins. Co. vs. Welch, Supt., 29 Kan., 672 ; State 
vs. Fidelity and Casualty Insurance Co., 39 Minn., 539 ; Insurance 
Co. vs. Swigert, 104 [ll., 655 ; Talbot vs. Fidelity and Casualty Co., 
22 Atlantic Reporter, 395. The wording of the statute, in each case, 
as before stated, differs from our own; but if it were otherwise we 
should require more cogent reasons than any that have been sug- 
gested to induce us to depart from well recognized principles of 
construction, by reading into a statute of this character words not 
found in its text, for the purpose of giving it a construction in con- 
formity to its supposed policy. 

3. The next question is, should leave be given to file the proposed 
reply to the third defense? We think not, for the reason that it 
does not show that an Ohio company has been formed to do the 
four lines of insurance in which the defendant is engaged. It will 
be observed that it does not aver that any officers or directors have 
been chosen, or that any of the stock has been subscribed, or that 
any organization whatever has been effected. It is simply that “ar- 
ticles of incorporation” have been made, and filed and recorded in 
the office of the secretary of state. Articles of incorporation do not 
make an incorporated company ; they are simply authority to do so. 

Before disposing of the case, it may be well enough to notice an- 
other defense, relied on in the answer, and to which a demurrer has 
been sustained ; and that is the license granted the defendant to 
do business in this state, by the superintendent of insurance. We 
are all of the opinion that the issuing of a license to a foreign in- 
surance company to do business in this state is a ministerial and 
not a judicial act, and, whilst it will protect the company in the 
transaction of its business during its continuance, is not a bar toa 
proceeding against it quo warranto, where it is found to exercise any 
of the franchises of the state, without authority of law: State vs. 
Fidelity and Casualty Ins. Co., 39 Minn., 538; and cases cited in brief 
of counsel for relator. 

Application for leave to reply to the third defense of the answer 
overruled and petition dismissed. 
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COURT OF APPEALS OF NEW YORK. 


CHARLOTTE E. PATTEN, Respondent, 
v8. 
THE UNITED LIFE & ACCIDENT ASSOCIATION, Appellant.* 


The defense was that insured stated that he was in good health, whereas he 
was under the care of a physician. 


Held, that the evidence of the physician as to the number and dates of his 
calls was admissible unless shown that such information was acquired 
by the physician while attending the insured and was necessary to 
enable him to act in a professional capacity. 


Sec. 834 of the Code does not prohibit the company from showing that the 
insured was sick and attended by the physician, nor the physician from 
testifying that he called, nor the number of his visits. 


Where the evidence of the physician was taken by interrogatories, and direct 
interrogatories were excluded it was error to admit a cross-interrogatory 
as follows. ‘‘If you shall have stated in answer to the fifth direct inter- 
rogatory the cause of death of Jarvis Patten, state now further whether 
you did not acquire such information in attending said Patten as a 
patient in a professional capacity and whether such information was 
not necessary to enable you to act in that capacity?” 


Where the evidence of the physician was excluded, and the company then 
sought to show from the daughter of the insured the time and extent of 
his sickness, it was not bound by her evidence, as she was a hostile 
witness. 


Harry Witser, for Appelant. 
J. A. Suoupy, fur Respondent. 
Eart, Cu. J. 

This action was brought on a policy of insurance upon the life 
of Jarvis Patten. The defendant is an assessment insurance com- 
pany and the policy by its terms was made payable to the plaintiff. 
It was provided in the policy that a failure to comply with the 
rules of the association as to the payment of assessments should 
render the policy void. Patten had failed to pay an assessment as 
required by the rules of the association, and for such failure bis 
policy had lapsed and become void prior to the 19th day of April, 
1888. On that day for the purpose of being reinstated as a mem- 
ber of the association he executed a certificate certifying that he 
was in good health, and that certificate was sent to and reached 
the defendant on the 23d day of April, 1888. Patten died on the 
16th day of May thereafter; and the sole defense to this action 
which is now relied upon is that the certificate as to his health on 
the 19th day of April was untrue. 


“* Opinion Filed, June 7, 1892. 





1892. } Patien vs. United Life & Accident Ass'n. 679 


To defeat the action it was incumbent upon the defendant to 
show that at the date of the certificate Patten was not in good 
health. 

Prior to the trial the evidence of Dr. Perrin, of Washington, D. 
C., was taken, at the instance of the defendant, under a commis- 
sion issued for that purpose, and upon the trial it attempted to 
read in evidence the doctor’s examination taken under the commis- 
sion. The court, upon the plaintiffs. objection, refused to permit 
the answers to certain of the interrogatories to be read in evidence, 
and such refusals are now the defendant’s chief cause of complaint. 
In answer to the first, second, third and fourth interrogatories, 
Dr. Perrin stated that he was a physician, and that his place of 
residence was in Washington; that he knew Patten, and that his 
acquaintance with him continued until his death on May 16, 1888. 
The interrogatories overruled by the court and the objections made 
to them are as follows: “Did you attend Jarvis Patten profession- 
ally in his last illness?” “Did you continue in attendance upon 
Jarvis Patten until his death?” ‘ When were you first applied to 
in reference to the last illness of Jarvis Patten; please give the ex- 
act date and time, whether day or night?” ‘ Where did you first 
see Jarvis Patten concerning his last illness; at your office, or at 
his residence, or elsewhere?” These interrogatories were objected 
to by the plaintiff's counsel as calling for a conclusion, and as 
incompetent and irrelevant. 

The following interrogatories were objected to generally, no 
ground being stated: “ How many times did you attend him pro- 
fessionally intermediate the occasion you first saw him in relation 
to his health, as you have testified, and the death of Jarvis Patten? 
Please give the dates and hours of your attendance as far as you 
are able?” ‘How many of these attendances were at your office, 
and how many at the house of Jarvis Patten?” “Please give the 
dates of such attendances at you office?” ‘Please give the dates 
of such attendances at the house of Jarvis Patten?” These inter- 
rogatories do not appear to have been objected to under § 834 of 
the Code, and it was not objected that the doctor was not compe- 
tent to answer the questions. The defendant certainly had the 
right to show, if it could, by some witness, that Patten was not in 
good health at the time he signed the certificate; and if it could 
have shown by any witness that at or about that time he was in 
charge of a physician, it would have gone a great way to show the 
untruthfulness of the certificate and to establish its defense. Patten 
died in less than a month after executing the certificate certifying 
that he was in good health, and his health during the whole of that 
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time was a pertinent matter of inquiry and investigation, and the 
defendant had the right to show its condition by the doctor, unless 
his evidence was objected to and excluded under § 834 of the Code. 
But if we assume that the trial judge in excluding the evidence 
had in mind § 834 and intended to exclude it on account of the 
prohibition therein contained, the rulings were, nevertheless, 
erroneous. At the time the rulings were made it did not appear 
that the information sought to be obtained from the doctor was 
acquired by him while attending Patten as a patient, or that the 
information sought to be obtained from him was necessary in order 
to enable him to act in his professional capacity. 

There is nothing in § 834 which prohibited the defendant from 
showing that Patten was the patient of the doctor, that he attended 
him as a patient, and that he was sick. Nor is there anything in 
‘that section which prohibited the doctor from testifying whether 
he was called upon to attend Patten professionally before or after 
the date of the certificate, or to tell how many times he attended 
him, whether daily or hourly, from the 19th day of April to the 
16th day of May. Ifthe defendant had been permitted to read the 
answers to these pertinent interrogatories, it is possible that it 
could have proved facts enough for submission to the jury as to the 
bad health of Patten at the time he made the certificate. It is no 
answer to the defendant’s claim of error in these rulings that it 
does not appear what the answers to the interrogatories were. It 
was not bound to insert in the record answers which it was not 
permitted to read, and the interrogatories being competent we 
cannot assume that material and relevant answers were not given 
by the witness in response to them. We are bound to assume that 
the excluded answers were harmful to the plaintiff, as her counsel 
would not, otherwise, have objected to them. 

After the trial judge had refused to allow the defendant’s counsel 
to read the answers to the interrogatores specified, plaintiff's 
counsel read the first cross-interrogatory and the answer thereto, as 
follows: “State whether or not you are a person duly authorized 
to practice physic or surgery?” And the witness answered: “I 
am duly authorized to practice physic and surgery.” And he read 
the second cross-interrogatory and the answer thereto, as follows: 
“If you shall have stated in answer to the fifth direct interrogatory 
the cause of death of Jarvis Patten, state now further whether you 
did not acquire such information in attending said Patten as a 
patient in a professional capacity, and whether such information 
was not necessary to enable you to act in that capacity?” And 
the witness answered: “I did acquire such information in attend- 
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ing said Jarvis Patten in a professional capacity and such informa- 
tion was necessary to enable me to act in such capacity. 

Defendant’s counsel had not read the fifth direct interrogatory, 
nor the answer thereto, and had given no evidence by the doctor 
as to the cause of Patten’s death, and therefore, the second cross- 
interrogatory and the answer thereto were wholly immaterial. 
There was no necessity whatever for the plaintiff to show that the 
doctor acquired his information as to the cause of Patten’s death 
while attending him in a professional capacity, and that such in- 
formation was necessary to enable him to act in such capacity, as 
he had not previously given any evidence as to the cause of Patten’s 
death so far as the record discloses. If we should assume that 
the doctor obtained information of the nature of Patten’s sick- 
ness while attending him professionally, and that such information 
was necessary to enable him to act in his professional capacity, 
such assumption would not justify the exclusion of the evidence 
called for by the direct{interrogatories above specified, because none 
of them called for the nature of the disease with which he was 
afflicted. 

After the exclusion of the defendant’s interrogatories put to the 
doctor, it called as a witness a daughter of the plaintiff, and at- 
tempted to show by her when the illness of her father commenced, 
and that it existed at the time the certificate was made. It also 
attempted to show by her when the physician was first called to 
attend her father, and it was unable to show by her that her 
father’s illness commenced prior to the date of the certificate, or 
that the doctor had attended him prior to the 5th day of May. 
But the defendant was not bound by her evidence. We may as- 
sume that she was a hostile witness, largely interested in the suc- 
cess of this action brought by her mother. We may also assume 
that the defendant was forced to call her because of the exclusion 
of the evidence taken under the commission, and hence that the 
exclusion of that evidence was damaging to it. Rules of evidence 
play an important part in the administration of justice. They 
should be reasonably and consistently enforced so as to give cer- 
tainty to the law which protects the rights of parties. We cannot, 
without doing injustice to the defendant, ignore its exceptions now 
brought to our attention, and for the errors which they point out 
the judgment should be reversed, and a new trial granted, costs to 
abide the event. All concur. 


Supreme Court of Kansas. 


SUPREME COURT OF KANSAS. 


PHENIX INS. CO., or BROOKLYN 
v8. 
MUNGER.* 


In an action upon a fire insurance policy, where the policy itself expressed 
what was to be done by the parties in case of loss, it is error for the 
court to admit evidence as to the practice of other insurance agents in the 
same town, to establish the custom that proofs of loss were not required. 
Such evidence should be limited to the custom and usage of the company 
charged with liability, and is only competent then to show the power 
and authority given to the agent. 


An agent of an insurance company, who is given full power to receive pro- 
posals of insurance against loss and damage by fire within a given terri- 
tory in this state, and is authorized to fix rates of premium, to receive 
moneys, and to countersign, issue, and renew policies of insurance, is a 
general agent of such company, and may, after loss, bind the company by 
a parol waiver of the condition as to furnishing complete proofs of loss 
within thirty days after such loss shall have occurred, with builder’s 
estimate of the value of the building, notwithstanding the policy pro- 
vides that a waiver shall be void unless it is in writing, signed by the 
agent and indorsed thereon. 


T. M..Nosre and W. C. Wess, for Plaintiff in Error. 
N. T. Van Narva and J. F. Cross, for Defendant in Error. 


Green, C. 

This was an action brought by Frank N. Munger against the 
Phenix Insurance Company, of Brooklyn, on a policy of insurance 
for $1,000 issued by the latter on a barn and carriage house belong- 
ing to the former. The insured property was destroyed by fire on 
the 24th day of November, 1887. The plaintiff’s petition contained 
the following allegations as to the performance of all conditions 
precedent and notice to the company of the loss: “ That after said 
loss plaintiff performed each and all of the matters and things 
required of him to be done by the terms of said policy of insur- 
ance, and has and did perform all the conditions precedent on his 
part, except that he did not, witkin thirty days after the loss, make 
and forward to said company a verified statement of said loss as 
provided for in said policy; but plaintiff says that within ten days 
after the said fire, and after said company had been duly notified 
_of said loss, plaintiff applied to W. H. Bell, the agent for the com- 
pany at Belleville, Kan., and who made said contract of insurance 
with said plaintiff, and who was their authorized agent to issue 


* Decision rendered, June 11, 1892. Syllabus by Green, C. 
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policies of insurance for said company and consummate the con- 
tract, who informed the plaintiff that it was of no use to make a 
verified statement of the loss by said fire; that said company did 
not insist on those provisions in their policy, and that the company 
would pay said loss in a few days; that plaintiff, relying on what 
said Bell told him, did not make out a verified statement of said 
loss within thirty days after said loss, but thereafter, and in the 
month of March, 1888, he learned that the said company claimed 
that proof of loss, duly verified, with the certificate of a magistrate 
and of a builder, should have been sent, notwithstanding the waiver 
of the same by said W. H. Bell; and said Munger then, and on or 
about the 16th of March, 1888, made out and forwarded by mail to 
said company’s western department office at Chicago a duly-verified 
proof of loss, with certificate of a magistrate and of builder thereto 
attached, as required by said policy, and the same was received by 
said company; that, if the said Bell did not have the authority to 
waive the requirements of said policy relative to proof of loss, 
plaintiff did not know it, but, on the contrary, supposed he had 
such authority.” 

The insurance company answered, and set up six defenses. The 
first and second defenses alleged that Munger misrepresented the 
facts as to the ownership of the land upon which the insured 
property stood. The third defense was that Munger had failed to 
comply with the conditions of the policy which required him, within 
thirty days after the loss, to make proof, and submit it to the de- 
fendant company, and that by reason of such failure the policy 
became void. The fourth defense averred that “W. H. Bell was 
not their authorized agent to adjust or settle losses, and that he 
never had any authority delegated to him by said company defend- 
ant to adjust or settle the loss claimed by plaintiff, or to waive the 
terms or conditions of said contract, as provided by condition sixth 
in said policy,” which reads as follows: “(6) * * * Itis under- 
stood and agreed that agents of this company have no authority, 
in any manner, or by any act or omission whatsoever, either before 
or after making this contract, to waive, alter, modify, strike from 
this policy, or otherwise to change any of its conditions or restric- 
tions, except by distinct specific agreement, clearly expressed and 
indorsed hereupon, and signed by the agent making it; nor shall 
silence upon receipt of notice of breach of any condition or re- 
striction herein, or failure to declare this policy forfeited thereby, 
or the issuance of any renewal or new policy, or the acceptance of 
any premium or other money, or any other act or omission what- 
ever, by any agent of this company, whether with or without the 
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knowledge of such breach, or whether before or after the making 
of this contract, work any waiver of any such conditions or restrie- 
tions, or effect any estoppel against this company, or deprive it of 
any forfeiture or defense, either in law or in equity, to any action 
upon this policy.” The plaintiff's amended reply alleged that he 
requested W. H. Bell to write to the defendant, and ask it to give 
his loss attention, and adjust the same; and that the general agent 
of the defendant wrote Bell, -within thirty days after the loss, that 
the plaintiff's loss would have attention and be adjusted, which 
letter was shown to the plaintiff, and he relied on the promise of 
the general agent, as well as its local agent, so made to him, as he 
had alleged in his petition, notwithstanding the verified proof of loss 
was not sent to the company within thirty days after the fire. The 
case was tried to the court, and resulted in a judgment for the 
plaintiff for the amount of the policy and interest. The insurance 
company brings the case here. 

The controlling question in this case is whether or not the insur- 
ance company waived any of the written conditions of the policy 
requiring the assured to give notice of loss. and render an account 
of the same to the company within thirty days after the fire. To 
establish a waiver, the plaintiff testified, over the objection of the 
defendant, that “Mr. Bell told me it was not necessary; that he 
never had made proofs of any losses that he had had in town, and 
that none of the companies doing business here ever made proofs 
that he knew of. He told me that he had notified the company of 
the loss, and that there would undoubtedly be an agent here in a 
very few days to attend to it. He also cited me to a building on 
the corner that he had a risk on—that they made no proof—and 
that the adjuster had been here and adjusted the loss. Told me it 
would be better to let it stand until the adjuster came, and then, if 
he required proof, I could make it, or he could ask me any ques- 
tions he saw fit about the fire.” To further establish the fact of a 
waiver, the plaintiff placed W. H. Bell, the agent of the company, 
upon the witness stand, who testified that his business was “real 
estate, farm loans, and insurance.” He designated four insurance 
companies for which he was agent—the Insurance Company of 
North America, the Farmers’, the Connecticut, and the Phenix of 
Brooklyn; that he had never before had a loss under a policy issued 
by the latter company. The next witness called by the plaintiff was 
George S. Simonds. He had been local or recording agent for. 
different insurance companies for about ten years. The witness 
was then asked if he was familiar with the practice and rules of in- 
surance business in reference to losses, and the conduct of the busi- 
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ness after a loss had occurred in the vicinity of Belleville. Objec- 
tion was made to this question, and the court asked counsel what he 
wanted to show by this question. The following appears in the 
record: “Mr. Kennett (Munger’s counsel): We wish to show by 
this witness that the custom of insurance companies in this vicinity 
isto never require proofs of loss until an examination has been 
made by an adjuster, and that provision of the policy is never in- 
sisted upon. (Objected to by defendant as being incompetent, 
irrelevant, and immaterial, which objection was by the court over- 
ruled, to which ruling the defendant excepted.) Answer. I do, so 
far as I have been connected with them—my companies; companies 
which I represent. Question. You may state what the custom of 
insurance companies is in this neighborhood in reference to requir- 
ing proofs of loss, and whether such proofs are or are not required 
before examination is made by the adjuster. (Objected to by 
defendant as being incompetent, irrelevant, and immaterial, which 
objection was by the court overruled, to which ruling the defendant 
excepted.) A. I have never known of a case where it has been re- 
quired until this case. Never has one come to my knowledge. Q. 
Have you been familiar with the facts and circumstances and the 
adjustment of insurance losses that have occurred in this vicinity 
since your residence here? A. I have in several instances. Mr. 
England: We object to the question, because it is incompetent, 
irrelevant, and immaterial, and move to strike out the answer for 
the same reasons: (Which objection and motion were by the court 
overruled, to which ruling defendant excepted.)” Other evidence 
of like import was admitted over the defendant’s objections. 

We are clearly of the opinion that this evidence was incompetent, 
and prejudicial to the rights of the defendant. The plaintiff was 
attempting to establish a waiver of certain conditions imposed by 
an express contract entered into by him and the defendant. The 
evidence could not, by any fair interpretation, be made to extend 
beyond the custom of the party making the contract. In other 
words, the defendant could not be bound by the usage and custom 
of other companies doing business in the vicinity, where it had ex- 
pressly contracted for the performance of a certain condition prec- 
edent before the plaintiff would be entitled to recover. We think 
evidence would be admissible as to the usage and custom of the 
defendant in the vicinity, in regard to the waiver of the proof of 
loss, but we know of no rule by which it could be bound by the 
practice and usage of other insurance companies in the same 
locality. In the case of Insurance Co. vs. Norton (96 U. S., 234), 
Mr. Justice Bradley, in speaking for a majority of the court, said: 
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“ As denoting the power given by an insurance company to a local 
agent, evidence is admissible as to its practice in allowing him to 
extend the time for the payment of premium notes; and the jury, 
upon such evidence, may find whether he was authorized to make 
such an extension, and, if so, whether it was, in fact, made in the 
case on trial.” Where there is an express contract, we do not think 
it can be varied by the custom of other parties. In Graham vs. 
Trimmer (6 Kan., 237), it was said: “ It is, however, to be remarked 
that evidence of the nature referred to will not have the effect of 
changing or affecting an express contract of the parties in regard 
to the subject-matter to which it is directed.” In Stout vs. Me- 
Lachlin (38 Kan., 120), the rule is stated: “ The proof of usage can 
only be received to show the intention or understanding of the par- 
ties, in the absence of specific agreement, or to explain the terms 
of a written contract.” In the case of Bernard vs. Kellogg (10 
Wall., 390), Mr. Justice Davis said: “The proper office of a custom 
or usage in trade is to ascertain and explain the meaning and inten- 
tion of the parties to a contract, whether written or in parol, which 
could not be done without the aid of this extrinsic evidence. It 
does not go beyond this, and is used as a mode of interpretation, 
on the theory that the parties knew of its existeice, and contracted 
with reference to it. It is often employed to explain words or 
phrases in a contract of doubtful signification, or which may be 
understood in different senses, according to the subject-matter to 
which they are applied.” But if it be inconsistent with the con- 
tract, or expressly or by necessary implication contradicts it, it can- 
not be received in evidence to affect it. ‘“ Usage,’ says Lord 
Lyndhurst, “ may be admissible to explain what is doubtful; it is 
never admissible to contradict what is plaip.” In the case of Sim- 
mons vs. Law (42 N. Y., 219), the court said: “ A clear, certain, and 
distinct contract is not subject to modification by proof of usage, 
Such a contract disposes of all customs by its own terms, and by its 
terms alone is the conduct of the parties to be regulated, and thus 
their liability to be determined.” The Supreme Court of Illinois 
held, in the case of Dixon vs. Dunham (14 IIl1., 324), that no usage 
or custom could be admitted in evidence to vary or control the ex- 
press terms of a contract, but that evidence might be admitted to 
determine that which by the terms of the contract was left unde- 
termined. In the case of The Reeside (2 Sum., 567), Mr. Justice 
Story stated the correct rule when he said: “The true and appro- 
priate office of a usage or custom is to interpret the otherwise un- 
determinate intention of the parties, and to ascertain the nature 
and extent of their contracts, arising, not from the express stipula- 
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tions, but from mere implications and presumptions, and acts of a 
doubtful or equivocal character.” As sustaining this doctrine, see 
Brown, Usages & Cust., 83, and authorities there cited; Lawson, 
Usages & Cust., 435; Partridge vs. Insurance Co., 15 Wall., 573. 

In this case there was a written contract, expressing what was to 
be done by the parties, and we do not think this agreement could 
be modified by the custom of other insurance companies or their 
agents in regard to dispensing with proofs of loss. If it had been 
the custom and usage of the plaintiff in error not to require these 
proofs of loss, the evidence might be competent for the purpose of 
indicating the power given by the company to its agents to waive 
such requirements, as stated in the case of Insurance Co. vs. Nor- 
ton, supra; but beyond that we do not think the rule should be 
extended. As this case must go back to the district court for 
another trial, and the question of the authority of the agent of the 
plaintiff in error is one of the controlling questions in the case, it 
becomes necessary for us to determine the nature and extent of his 
authority. In speaking of such agents, Mr. Justice Brewer said, in 
the case of Insurance Co. vs. McLanathan (11 Kan., 549): “The 
bulk of the fire-insurance business of the state is done by Eastern 
companies, who are represented here by agents. These agents are 
authorized to. issue policies of insurance, and the entire consum- 
mation of the contract is intrusted to them. Blank policies, signed 
by the home officers of the company, to be filled up and issued, and 
to be binding when countersigned by the agent, are placed in their 
hands. It is a matter of nosmall moment, therefore, that the exact 
measure and limit of the powers of these agents be understood. 
All the assured knows about the company is generally through the 
agent. All the information as to the powers of and limitations 
upon the agent is received from him. Practically, the agent is the 
principal in the making of the contract. It seems to us, therefore, 
that the rule may be properly thus laid down that an agent author- 
ized to issue policies of insurance, and consummate the contract, 
binds his principal by any act, agreement, representation, or waiver, 
within the ordinary scope and limit of insurance business, which is 
not known by the assured to be beyond the authority granted to 
the agent.” In the case of Insurance Co. vs. Gray (43 Kan., 497), 
this case was followed; and it was held in that case that an insur- 
ance company might, through its agents, by a parol contract, waive 
provisions stated in the policy with reference to the manner of alter- 
ing or waiving its. terms and conditions. “In Insurance Co. vs. 
Earle (33 Mich., 143), the court, in considering the question whether 
an agent of a company might change by parol the conditions of a 
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policy wherein it was provided that it could only be done upon the 
consent of the company written thereon, held that the written 
policy might be changed by parol, and stated that a written bargain 
is of no higher legal degree than a parol one. Either may vary or 
discharge the other, and there can be no more force in an agree- 
ment in writing not to agree by parol than in a parol agreement not 
to agree in writing. Every such agreement is ended by the new 
one which contradicts it.” 

It is claimed that, by the sixth condition in the policy, agents of 
the company have no authority to make any changes except by dis- 
tinct agreements in writing, indorsed on the policy, and signed by 
the agent making them. The answer to this contention is that a 
corporation can only act through its agents. The limitation and 
restriction are too broad and sweeping. “Agents of this company 
have no authority in any manner or by any act or omission,” etc., 
is the language of the restrictive proviso. What agents or officer 
can change or modify the terms of a policy unless it be in writing 
and indorsed thereon. Not the president. He is but an agent, 
with extended powers. Not the general agent, because he is only 
an agent with less power, perhaps, than the president. “A con- 
tracting party cannot so tie his own hands, so restrict his own legal 
capacity for future action, that he has not the power, even with the 
assent of the other party, to bind or obligate himself by his further 
action or agreement contrary to the terms of the written contract:” 
Lamberton vs. Insurance Co., 39 Minn., 129. “The fact that a 
policy is written does not prevent its change by subsequent parol 
agreement. Any written contract, not within the statute of frands, 
may be changed by parol:” Insurance Co. vs. Earle, supra; Sea- 
man vs. O’Hara, 29 Mich., 66. This rule has been applied to the 
enlargement and continuance of policies of insurance: Kennebec 
Co. vs. Insurance Co., 6 Gray, 209; Trustees First Baptist Church 
vs. Brooklyn Fire Insurance Co., 19 N. Y., 305. Upon the question 
of the power of an agent to waive proof of loss, the rule is laid 
down in Wood, Ins., § 419: “ Where an agent is intrusted with 
policies signed in blank, and is authorized to issue them upon the 
application of parties seeking insurance, he is thereby clothed with 
apparent authority to bind the party in reference to any condition 
of the contract, whether precedent or subsequent, and may waive 
notice or proofs of loss, and may bind the company by his admis- 
sions in respect thereto.” Again the same author says: “Although 
the policy specially provides that preliminary proof of loss shall be 
made in a particular mode, and within a certain limited time, yet 
the company may, through its agents, even waive the benefits of 
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the provisions, and a waiver may be implied from the manner in 
which the company or its agents have dealt with the policy-holder 
subsequent to the loss; and, where there is no dispute as to the 
facts, the question as to whether compliance with such prelimina- 
ries has been waived is one of law for the court:” Section 447. 
See, also, Bliss, Ins., § 296; Insurance Co. vs. Bowdre (Miss.), 7 
South. Rep., 597; Insurance Co. vs. Colt, 20 Wall., 560. We think 
the commission of W. H. Bell from the plaintiff in error constituted 
him a general agent of the company at Belleville, with full power 
to receive proposals for insurance against loss and damage by fire, 
to fix rates of premium, receive moneys, and countersign, issue, 
and renew policies. As stated in the case of Insurance Co. vs. 
Gray, supra, he fully represented the company within a certain dis- 
trict. He was authorized to do business for the plaintiff in error 
at Belleville and vicinity. All the knowledge the insured had of 
the company at the time he obtained his policy and sustained the 
loss was through this agent. In the case of Rivara vs. Insurance 
Co. (62 Miss., 728), it was said: “ The powers of insurance agents to 
bind their companies are varied by the character of the functions. 
they are employed to perform. Their powers in this respect may 
be limited by the companies, but parties dealing with them, as to 
matters within the real or apparent scope of their agency, are not: 
affected by such limitations unless they had notice of the same. 
An insurance agent clothed with authority to make contracts of in- 
surance, or to issue policies, stands in the stead of the company to 
the assured. His acts and declarations in reference to such busi- 
ness are the acts and declarations of the company. The company 
is bound, not only by notice to such agent, but by anything said or 
done by him in relation to the contract or risk, either before or 
after the contract is made.” The judgment of the district court 
should be reversed, and a new trial granted, upon the first assign- 
ment of error discussed in this opinion. 
Per Curiam. It is so ordered; all the justices concurring. 


VOL, XXI.—44. 





United States Circuit Court. 


UNITED STATES CIRCUIT COURT. 


E. D. WIsconsIN. 


DIXON 
v8. 


ORDER OF RAILWAY CONDUCTORS or America.* 


A benevolent society incorporated in another state, having subordinate di- 
visions within the state and members resident of the state, is engaged in 
the insurance business within the state within the meaning of the statutes 
of Wisconsin. 


Where the secretary of such local division must certify to the health of appli- 
cants, keep a list of members of the division, and be notified of tneir 
changes of residence, he is an agent to accept process within the meaning 
of Rev. St. Wis., § 2637. 


Cuas. A. Crark, for the Motion. 
Wieman & Martin, Opposed. 


Jenkins, District Judge. 
This suit was brought in a court of the state of Wisconsin, and 
removed into this court by the defendant. The plaintiff claims 


under a certain certificate of insurance, issued in 1885 upon the life 
of her deceased husband by the “Order of Railway Conductors,” 
then an unincorporated association, subsequently, and in 1887, in- 
corporated under the laws of the state of Iowa, and having its gen- 
eral offices within that state. The summons was served in Novem- 
ber, 1890, (1) upon W. P. Daniels, the grand secretary of the order, 
and a resident of the state of Iowa, while temporarily within the 
state of Wisconsin, in attendance, as such officer, upon a suit de- 
pending in this court against the defendant; (2) upon Charles D. 
Baker, a resident of Wisconsin, and secretary of a subordinate di- 
vision of the order, located within that state. The defendant now 
moves to vacate such service of process, and to dismiss the action, 
upon the ground that each such service was unauthorized by law. 
The statutes of Wisconsin (Rev. St. Wis., § 1953) require every 
life insurance corporation not organized under the laws of this state, 
before doing business therein, by written instrument deposited 
with the commissioner of insurance, to designate an attorney, resi- 
dent within the state, upon whom process against the company may 
be served with respect to any cause of action arising out of any 
business or transaction within the state. Another statute (Rev. St. 
Wis., § 2637, subd 9) provides that service of process upon any in- 





* Decision rendered, April 18, 1892. 





1892. | Dizon vs. Order of Railway Conductors. 691 


surance corporation not organized under the laws of Wisconsin 
may be made by delivery thereof to the attorney designated by 
section 1953, or to any agent in the state of such corporation, with- 
in the definition of section 1977. That section (1977) declares 
that— 

Whoever solicits insurance in behalf of any insurance corporation * * * 
or transmits an application for insurance, or a policy of insurance, other than 
for himself, to or from any such corporation, or who makes any contract for 
insurance, or collects any premium for insurance, or in any manner acts or 
assists in doing either, or in transacting any business of like nature for any 
insurance corporation, or advertises to do any such thing, shall be held to be 
an agent of such corporation to all intents and purposes, unless it can be 
shown that he receives no compensation for such services. 

It has been ruled that, with respect to foreign insurance com- 
panies and the service of process upon them, and by virtue of Rev. 
St. Wis., § 2637, subd. 9, any person doing for such company any of 
the acts specified in section 1977 is an agent of the company, so far 
as regards the service of process, although he may not receive com- 
peusation for his services: State vs. Northwestern E. &. L. Ass’n, 
62 Wis., 174; State vs. United States Mut. Acc. Ass’n, 67 Wis., 627. 
The purpose of this legislation is clear. It is to compel every for- 
eign insurance company doing business within the state .o be sub- 
jected, with respect to such business, to the jurisdiction of the 
courts of the state. Out of abundant caution, and in anticipation 
of failure of duty by a foreign insurance company, doing business 
within the state, to appoint an attorney upon whom service may be 
made, the law designates as such agent any person who for such 
company does, or aids or assists in doing, any business of like na- 
ture to that of soliciting or contracting for insurance, transmitting 
applications for policies, or collecting premiums. 

The corporation defendant is composed of conductors of railways 
throughout the United States, associated in divisions or lodges in 
different parts of the several states. It has a grand division, com- 
posed of certain designated elective officers, and of representatives 
from each subordinate division. The grand division has exclusive 
jurisdiction over the subordinate divisions, and is invested with 
executive, legislative, and judicial powers, and with the control of 
the insurance department. This insurance branch of the corpora- 
tion is designed to furnish material aid, from a fund obtained upon 
the assessment plan, to such disabled members,.and to the widows 
and children of such deceased members, as have availed themselves 
of its benefits. It is, in effect, a mutual insurance company, under 
the control and direction of the grand division, composed of those 
members of the order who may choose to participate in its benefits, 





692 United States Circuit Court. [Aug., 


and insuring its members against death and total disability from 
accident and disease. 

Unquestionably, this defendant has been engaged in the insurance 
business within the state of Wisconsin. It has some seven divisions 
within the state. It insures members of the order, residents of that 
state. Applications for membership in the insurance branch are by 
some means—whether by the applicant directly, or through the 
secretary of the local division—forwarded to the grand secretary, 
who, if the application be accepted, transmits to the applicant in 
Wisconsin, either directly or through the secretary of the local 
division, the proper certificate or policy. That is the transaction 
of business in this state, within the meaning of the law: Manu- 
facturing Co. vs. Ferguson, 113 U. S., 727, 734. 

The record does not disclose clearly the practice with respect to 
the agency of the secretaries of subordinate divisions in the trans- 
action of the insurance business of the defendant. The affidavits 
presented in behalf of the defendant, are, in this respect, 
somewhat ambiguous. Mr. Baker, who was served with the pro- 
cess sought to be vacated, and who is secretary of a local division 
in Wisconsin, asserts that he has not at any time, as secretary of 
the division or individually, acted for the defendant in receiving or 
forwarding applications for membership, or the fees accompanying 
such applications, or in any manner pertaining to the insurance 
department of the order. This is uot a denial of the receipt and 
forwarding of applications and fees. It is merely a statement of 
his conclusion of law that in so doing he did not act for the defend- 
ant. A plain statement of facts with regard to his acts would have 
possibly thrown light upon the subject. Mr. Daniels, the grand 
secretary, declares that Mr. Baker has not forwarded any applica- 
tions for insurance, or the fees therefor, since May, 1890. That 
may all be true, because, possibly, since that date there had been 
no applications to forward. It is not denied that before that date 
he had forwarded applications. The form of the statement would 
imply that he had. The application of the deceased may, perhaps, 
have some bearing upon the practice. It has attached to it the 
certificate of the secretary of the local division of which he was 
member, dated April 18th, 1885, under the seal of the division, certi- 
fying to the correctness of the statement in the application, and 
declaring that the-applicant had “paid to me the prescribed fee of 
$2.5V.” So, also, the printed notices of assessments in use in 1885, 
signed by the grand secretary, contained the following :— 


Secretaries will please see that all members of their divisions who are 
members of the association are notified of their assessments, as many mem- 
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bers change their address without notifying me, and secretaries may know it 
when I do not. 

The practice at that date would seem to have been that the col- 
lection of insurance premiums was made by the local secretary. 
That was, however, before the incorporation of the association. 
The regulations adopted subsequently to incorporation, and on the 
10th day of July, 1888, require the fee to be forwarded with the 
application, but are silent with respect to any duty of the secretary 
of the local division with respect to forwarding of applications, or’ 
the giving of notice of assessments. The regulation adopted June 
10, 1890, imposes the duty upon the secretary of a local division to 
forward applications. This regulation did not, however, go iuto 
effect until January 1, 1891, and after service of process here. It 
may be that it merely imposed as a duty a practice obtaining under 
former regulations. This suggestion derives support from the 
certificate above referred to, and because it would naturally occur 
that the practice should obtain of a member dealing with the grand 
secretary, through the agencv of the secretary of the local division 
to which he belonged. Mr. Daniels insists that the defendant has 
never had agents within the state of Wisconsin in the conduct of its 
insurance business. He denies the agency. He is silent as to the 
practice. He maintains a legal conclusion, without assertion of 
facts). He does not even state his definition of agency. The 
statute definition isa broad one. Mr. Daniels may use the term in 
a restricted sense. The province of a witness is to speak to facts. 
The conclusion of law rests with the court. The effiant Strope de- 
clares that Mr. Baker stated to him that he was accustomed to 
forward applications for insurance. Although the matter is some- 
what obscure, it may, I think, be rightly inferred from the practice 
before incorporation, and the positive regulation now in force, that 
the practice always obtained that the dealings between the mem- 
bers and the company were had through the medium of secretaries 
of local divisions. This may properly also be inferred from the 
failure of the defendant to possess the court with the facts. He 
who undertakes to answer should answer fully. Mere statements 
of conclusions of law are not availing. Silence, when disclosure of 
facts peculiarly within one’s knowledge is required, is sometimes 
as convincing as positive assertion. 


Irrespective, however, of the question of practice, I am of opinion 
that the regulations in force ut the time of this service constituted 
the secretary of a local division an agent of the defendant for the 
purpose of service of process, within the intendment of the Wisconsin 
statute. Those regulations required applications to be accompanied 
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by a certificate of health by the applicant, made before the local 
secretary of a division, and that certificate must be verified by a 
secretary, under seal of his division. Applicants, if accepted, are 
duly accredited as members from the date of the certification of the 
application by the local secretary. The secretary of each division 
was required to keep a correct list of the members of the benefit 
department in his division. The member was required to notify 
the local secretary, as well as the secretary of the insurance depart- 
ment, of any change in his address, and the local secretary is 
required to place upon his insurance roll any member of the insur- 
ance department joining his division by transfer from another 
division. The duties thus imposed upon the local secretaries are 
manifestly in aid of the defendant in the transaction of its business. 
The certificate of the local secretary to the application is to assure 
the defendant, by the assertion of an officer of one of its divisions, 
that the statements of the applicant are correct. The company 
selects the person who shall certify to it the truth, and who therein 
acts, not for the applicant, but for the company. So, also, is the 
regulation with respect to the list of insured members to be kept 
by the local secretary. The company, by its rules, is required to 
give to each member notice of an assessment. The member cannot 
be put in default until that notice be served upon him. If service 
be by mail, it must be properly addressed. It is essential, there- 
fore, to the successful conduct of the business, and to accomplish 
the benevolent purpose of the association, that the secretary of the 
insurance department be accurately informed of the residence of 
each member, with a view to the proper service of notice of assess- 
ments, and their collection. The list required to be kept by the 
local secretary could perform no office, except as an aid to the de- 
fendant in its transactions with its members. In these respects the 
local secretary is in no sense the agent of the assured. The acts 
required are for the benefit of the assurer, not the assured, and are 
done by the authority of the company, not of the member. The 
imposition of such duties upon local secretaries constitutes them 
agents of the corporation, within the definition of the statute, for 
the purpose of service of process. 

This defendant has taken out no license to do business within 
this state. It has appointed no attorney, as required by law, to 
accept service of process. It is doing business within the state 
unlawfully. It seeks to deprive a citizen of the state, claiming 
under contract made within the state, of that easy recourse to the 
judicial tribunals of the state which was designed to be secured to 
her by the law. The company insists that it may be called to ac- 
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count only in the courts of the state of Iowa with respect to con- 
tracts made with citizens of and within other states. As was said 
in Railroad Co. v. Gallahue (12 Grat., 658) :— 

It would be a startling proposition if in all such cases citizens of Virginia 
and others should be denied all remedy in her courts for causes of action 
arising under contracts and acts entered into or done within her territory, 
and should be turned over to the courts and laws of a sister state to seek 
redress. 

I am not inclined, by any strained or narrow construction of the 


beneficent statutes of the state, or of the regulations of the defend- 
ant, to adopt a rule working such grievous consequences. Without 
stopping to consider the validity of the service upon the grand 
secretary while temporarily within the state, I am of opinion that 
the service upon the secretary of the subordinate division of the 
order within the state must be sustained. The motion will be 
overruled. 


SUPREME COURT OF SOUTH DAKOTA. 


MASONIC AID ASS’N 
v8. 


TAYLOR, AUDITOR.* 


An association organized under the general incorporation laws of the state, 
the principal object and functions of which are to secure to each member 
thereof the payment on his death, to his beneficiary or representative, of 
a certain sum of money, subject to the fulfillment of the conditions im- 
posed by the charter and by-laws, is essentially a life insurance company, 
and the relations between such companies and the members are purely 
business relations, based upon contract. 


The fact that such an association restricts its membership to persons belong- 
ing to, and in good standing in, a fraternal or benevolent society known 
as ‘“‘ Free and Accepted Masons,”’ under fifty years of age, does not make 
it a secret, benevolent, or fraternal society, and does not bring it within 
the proviso to section 53 of the insurance laws of the state. 


L. B. Frencu, for Plaintiff. 
Per Curiam. 

This is an original action for a writ of mandamus to be directed 
to the Honorable L. C. Taylor, auditor of the state, commanding 
him to issue to the said Masonic Aid Association of Dakota a cer- 
tificate of autbority to do business in said state in accordance with 
the charter of said association and the laws of South Dakota. 
The petition shows that this association made due application to 

* Decision rendered, October 20, 1891. Syllabus by the Court. 
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the auditor for such certificate, but the auditor refused to issue it 
because the association had not paid the 2 per cent tax on the gross 
amount of its assessments into the state treasury, as required by 
law. This fact is admitted by the association, but it claims that it 
is exempt from the payment of this tax because it is a secret, 
benevolent, or fraternal society, which is denied by the auditor. 
We do not understand there is any serious dispute as to the law 
which must govern the decision to be made, when the character of 
the organization is determined. It is therefore necessary that a 
full statement should be made of the organization and objects of 
the association, and its manner of doing business. 

We find by the record that the association was incorporated 
under article 14, c. 3, of the Civil Code. Its articles of incorpora- 
tion state “that the objects for which this corporation is formed are 
to provide for the payment to the widow, child or children, or 
mother, or such other person or persons as may have been duly 
designated to receive the same, of any members of such association 
as may decease, from time to time, of such a sum as the by-laws of 
said association may provide; such sums to be raised by voluntary 
contribution to the same by members of the association. That the 
members of said association shall be Masons in good standing.” 
The association is under the control and management of eleven 
directors. The by-laws adopted under the articles of incorporation 
state, among other things, that its name shall be the Masonic Aid 
Association,” and is formed for the purpose of aiding and assisting 
the widows and orphans of worthy brother Masons. Section 9 of 
the by-laws states who may become members, as follows:— 

All Masons in good standing who are not over fifty years of age, and can 


pass the required medical examination, may, if accepted, become members of 
this association. 


Section 10 states that 
Applications for membership to the association shall be made upon printed 


forms furnished by the association, accompanied with a membership fee * * * 
and the certificate of a competent medical examiner. 

Section 13 provides that, 

When an applicant shall have been accepted, he shall receive a certificate 
of membership, signed by the president and secretary, and sealed with the 
seal of the association. Said certificate, together with his application and 
these by-laws, shall constitute the agreement and contract between the mem- 
ber and the association, which shall not be in force until after the payment of 
the membership fee. 

The members of the association shall be divided in two divisions, 
known as “ Division A,” certificate to be limited to $2,000; “ Divis- 
ion C,” certificate limited to $1,000; applicants to designate the 
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division they desire to enter, and may take either or both. The 
membership fees are, in division A,—limited to $2,000,—$6; in 
division C,—limited to’ $1,000,—$4; medical examination fee 
additional. 

By these extracts from the charter and by-laws of the association 
it will readily be seen that the principal object and function of the 
association is to secure to each member thereof the payment on his 
death, to his beneficiary or representative, of the sum of $1,000 or 
$2,000, or both, subject to the fulfillment of the conditions imposed 
by the charter and by-laws of the association. The pecuniary pro- 
vision is the same as that secured by ordinary life insurance. But, 
while this is so, it is contended by the association that it has no 
resemblance to any known mutual benefit insurance company, for 
the reason that the relations between such insurance companies 
and their members are purely business relations, based upon con- 
tract, and therefore cannot be changed except by mutual consent. 
In-such associations allthat the assured has to do is to pay his 
dues and assessments; but in this the right to pecuniary benefit is 
merely incident to, and absolutely dependent upon, being a mem- 
ber of, and a continued membership in, a fraternal society, subject 
to its laws. This position we think untenable. In order to deter- 
mine the primary purpose of the association, reference must be had 
to the conditions of membership and the business conducted. 
There can be no dispute but that the applicant for membership 
must be a Mason; must be insurable, that is, of proper age,—not 
over fifty vears; must have a physician’s certificate of physical con- 
dition. The qualification of membership is not dependent upon 
being a Mason or belonging to that fraternal organization alone, 
but the qualification is made ultimately to depend upon the ques- 
tion as to whether the applicant is insurable under the charter and 
_ by-laws of the association; that is, is he in good, sound physical 
condition, and under 50 years of age, at the time of applying? 
While the applicant must be a Mason, yet all Masons are not enti- 
tled to, nor can become, members of the association. The conclu- 
sion is inevitable that the association, while it assumes to admit 
none but Masons as members, cannot be termed a “fraternal 
organization.” It has none of the incidents usually connected with 
such associations. There is no secret work or pass-words, or any- 
thing of a moral, literary, or scientific character which in any man- 
ner affects its members or its organization. Nor do purely fraternal 
organizations require that the members should be insurable. The- 
primary purpose of the organization may also be ascertained by 
reference to the business conducted, the manner of conducting 
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it, and what provisions have been adopted for the purpose of car- 
rying into effect the several avowed objects of the organization. 
Doing this, we find that the certificate of membership provides 
that upon the death of each member, if during life he has fully 
complied with the requirements of the organization, there shall be 
paid to such person as he may designate the sum of money men- 
tioned in said certificate, and that he or his beneficiary is entitled 
to nothing more. Fraternal orders and associations usually pro- 
vide for sick benefits and funeral expenses, without regard to age 
or physical condition of members at time of admission. This asso- 
ciation does nothing of the kind. If the word “Mason,” and the 
restriction of membership to the Masonic fraternity, be eliminated 
from the association, its primary and only purpose is that of a life 
insurance organization. Neither can it be claimed to be a benevo- 
lent society, paying sick or death benefits. The origin of ‘all life 
insurance is traceable to benevolent motives. The object of all 
such insurance is to provide a fund for the widows and orphans of 
@ person whose income ceases with his life. But, whatever may be 
the motive underlying the scheme, it is certain that, in its practi- 
cal application, life insurance is, and must be, founded upon con- 
tract. Its benevolence must flow, not from mere good-wlll, but 
from legal obligation. Its gifts must not depend upon the con- 
tinuance of the charitable impulses of those who pay, but upon 
mutual promise. Although the objects of the insurer in making 
the contract, and the objects of the organization with which he 
contracts, are benevolent, and not speculative, they have no bear- 
ing upon the nature and effect of the business conducted and the 
contract so made; nor will the character of the contract be changed 
by the fact that the organization issuing it designates itself as a 
benevolent or charitable society, instead of an insurance company. 
The name of the society will not necessarily fix or establish its real 
character. If the general purpose and nature of an association, of 
whatever kind or name, be that of insurance, its legal character 
will not be changed by the benevolent or charitable results of its 
beneficence. A society which, by contract, agrees to pay to the 
beneficiary of a deceased member a sum of money, is an insurance 
company, whatever may be the terms of payment of the considera- 
tion by the member, or the mode of payment of the sum to be paid 
in the event of his death. 

The leading case upon this subject is Com. vs. Wetherbee (105 
Mass., 160), wherein the court says: “A contract of insurance is an 
agreement by which one party, for a consideration (which is usually 
paid in money, either in one sum, or at different times during the 














1892. | Masonic Aid Ass’n vs. Taylor, Auditor. 699 


continuance of the risk), promises to make a certain payment of 
money upon destruction or injury of something in which the other 
party has an interest. In fire insurance and marine insurance the 
thing insured is property; in life or accident insurance it is the life 
or health of a person. In either case, neither the time and amounts 
of payments by the assured, nor the modes of estimating or secur- 
ing the payment of the sum to be paid by the insurer, affect the 
question whether the agreement between them is a contract of 
insurance. All that is requisite to constitute such a contract is the 
payment of the consideration by the one, and the promise of the 
other to pay the amount of the insurance upon the happening of 
injury to the subject by a contingency contemplated in the con- 
tract. The contract made between the Connecticut Mutual Benefit 
Company and each of its members by the certificates of member- 
ship issued according to its charter does not differ in any essential 
particular of form or substance from an ordinary policy of mutual 
life insurance. The subject insured is the life of the member. The 
risk insured is death from any cause not excepted in the terms of 
the contract. The assured pays a sum fixed by the directors, and 
not exceeding ten dollars, at the inception of the contract, and 
assessments of two dollars each annually, and of one dollar each 
upon the death of any member of the division to which he belongs, 
during the continuance of the risk. In case of the death of the 
assured by a peril insured against, the company absolutely promises 
to pay to his representatives, in sixty days after receiving satisfac- 
tory notice and proof of his death, ‘as many dollars as there are 
members in’ the same division, the number of which is limited to 
five thousand. The payment of this sum is subject to no contin- 
gency but the insolvency of the corporation. The means of paying 
it are derived from the assessments collected upon his death from 
other members; from the money received upon issuing other cer- 
tificates of membership, which the by-laws declare may, after pay- 
ment of expenses, be ‘used to cover losses caused by the delin- 
quencies of members;’ and from the guaranty fund of one hundred 
thousand dollars, established by the corporation under its charter. 
This is not the less a contract of mutual insurance upon the life of 
the assured because the amount to be paid by the corporation is 
not @ gross sum, but a sum graduated by the number of members 
holding similar contracts; nor because a portion of the premiums 
is to be paid upon the uncertain periods of the deaths of such 
members; nor because; in case of nonpayment of assessments by any 
member, the contract provides no means of enforcing payment 
thereof, but merely declares the contract to be at an end, and all 
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moneys previously paid by the assured, and all dividends and 
credits accrued to him, to be forfeited to the company.” To the 
same effect we cite the following: State vs. Society, 72 Mo., 146; 
Bolton vs. Bolton, 73 Me., 299; Erdmann vs. Insurance Co., 44 Wis., 
376; Dietrich vs. Association, 45 Wis., 79; Society vs. Winthrop, 
85 Ill., 537; Farmer vs. State (Tex. Sup.); State vs. Insurance Co., 
30 Kan., 585; Berry vs. Indemnity Co., 46 Fed. Rep., 442; State vs. 
Association, 18 Neb., 276; Wall vs. Society, 17 Ins. L. J., 191. 

In discussing the subject of mutual assessment insurance, courts 
have intimated that possibly there is a distinction between a society 
the primary object of which is to contract with its members for the 
insurance of their lives, and a society organized for social, literary, 
or benevolent purposes, to which a feature of mutual insurance is 
added for the purpose of mutual aid. The distinction, however, is 
that, while the contract is one of mutual life insurance, the socie- 
ties having the feature of mutual aid cannot be said to be carrying 
on a general business of life insurance: Barbaro vs. Occidental 
Grove, 4 Mo. App., 429; State vs. Association, 6 Mo. App., 172; 
Swift vs. Exchange Board, 67 Cal., 567. We have not been able to 
find any case in which it has been held that such a society is not an 
insurance company, within the meaning of the statutes regulating 
insurance companies, except where such society was chartered 
under special laws providing for the incorporation of such socie- 
ties. The Masonic Aid Association, now under consideration, was 
incorporated under the general incorporation act, and in every con- 
sideration of the case this organization must be regarded as a mut- 
ual benefit association, and not a secret, benevolent, or fraternal 
society which pays sick or death benetits to the widows and orphans 
or heir or relative of deceased members, and does not come within 
the proviso to section 53 of the Insurance Laws of South Dakota. 
Writ of mandamus denied. 
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HILLMON.* 


Revised Statutes § 921 construed as to consolidation of actions, challenges, 
and separate verdicts. 


Where evidence as to the identity of a corpse found at a camp claimed to be 
that of insured is contradictory, letters written a few days before by 
insured to his sister and betrothed, stating that he was going to that 
neighborhood, are admissible as evidence of his intentions, and as cor- 
roborative of the evidence that the body was that of insured. 


Statement by Mr. Justice Gray. 


On July 13, 1880, Sallie E. Hillmon, a citizen of Kansas, brought 
an action against the Mutual Life Insurance Company, a corpora- 
tion of New York, on a policy of insurance, dated December 10, 
1878, on the life of her husband, John W. Hillmon, in the sum of 
$10,000, payable to her within sixty days after notice and proof of 
his death. On the same day the plaintiff brought two other actions 
—the one against the New York Life Insurance Company, a cor- 
poration of New York, on two similar policies of life insurance, 
dated, respectively, November 30, 1878, and December 10, 1878, 
for the sum of $5,000 each; and the other against the Connecticut 
Mutual Life Insurance Company, a corporation of Connecticut, on 
a similar policy, dated March 4, 1879, for the sum of $5,000. 

In each case the declaration alleged that Hillmon died on March 
17,1879, during the continuance of the policy, but that the defendant, 
though duly notified of the fact, had refused to pay the amount of 
the policy, or any part thereof; and the answer denied the death of 
Hillmon, and alleged that he, together with John H. Brown and 
divers other persons, on or before November 30, 1878, conspiring 
to defraud the defendant, procured the issue of all the policies, 
and afterwards, in March and April, 1879, falsely pretended and 
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represented that Hillmon was dead, and that a dead body which they 
had procured was his, whereas in reality he was alive and in hiding. 

On June 14, 1882, the following order was entered in the three 
cases: ‘It appearing to the court that the above-entitled actions 
are of like nature, and relative to the same questions, and to avoid 
unnecessary cost and delay, and that it is reasonable to do so, it is 
ordered by the court that said actions be, and the same are hereby, 
consolidated for trial.” To this order the defendants excepted. 

On February 29, 1888, after two trials at which the jury had dis- 
agreed, the three cases came on for trial, under the order of con- 
solidation. Each of the defendants moved that the order be set 
aside, and each case tried separately; but the court overruled the 
motion, and directed that, pursuant to that order, the cases should 
be tried as one cause, and to this each defendant excepted. 

At the impaneling of the jury each defendant claimed the right 
to challenge peremptorily three jurors. But the court ruled that, 
the cases having been consolidated, the defendants were entitled to 
three peremptory challenges only, and, after each defendant had 
peremptorily challenged one juror, ruled that none of the defend- 
ants could so challenge any other jurors; and to these rulings each 
defendant excepted. 

At the trial plaintiff introduced evidence tending to show that on 
or about March 5, 1879, Hillmon and Brown left Wichita, in the 
state of Kansas, and traveled together through southern Kansas in 
search of a site for a cattle ranch; that on the night of March 18th, 
while they were in camp at a place called “Crooked Creek,” Hill- 
mon was killed by the accidental discharge of a gun; that Brown 
at once notified persons living in the neighborhood, and that the 
body was thereupon taken to a neighboring town, where, after an 
inquest, it was buried. The defendants introduced evidence tend- 
ing to sbow that the body found in the camp at Crooked Creek on 
the night of March 18th was not the body of Hillmon, but was the 
body of one Frederick Adolph Walters. Upon the question whose 
body this was there was much conflicting evidence, including pho- 
tographs and descriptions of the corpse, and of the marks and scars 
upon it, and testimony to its likeness to Hillmon and to Walters. 

The defendants introduced testimony that Walters left his home 
at Ft. Madison, in the state of Iowa, in March, 1878, and was after- 
wards in Kansas in 1878, and in January and February, 1879; that 
during that time his family frequently received letters from him, 
the last of which was written from Wichita; and that he had not 
been heard from since March, 1879. The defendants also offered 
the following evidence :— 
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Elizabeth Rieffenach testitied that she was a sister of Frederick 
Adolph Walters, and lived at Ft. Madison; and thereupon, as shown 
by the bill of exceptions, the following proceedings took place:— 

«“ Witness further testified that she had received a letter written 
from Wichita, Kansas, about the 4th or 5th day of March, 1879, by 
her brother Frederick Adolph; that the letter was dated at Wichita, 
and was in the handwriting of her brother; that she had searched 
for the letter, but could not find the same, it being lost; that she 
remembered and could state the contents of the letter. 

“Thereupon the defendants’ counsel asked the question, ‘ State 
the contents of that letter;’” to which the plaintiff objected, on the 
ground that the same is incompetent, irrelevant, and hearsay. The 
objection was sustained, and the defendants duly excepted. The 
following is the letter as stated by the witness;— 

Wichita, Kansas, March 4th or 5th or 3d or 4th,—I don’t know, —1879. 
Dear Sister and All: I now in my usual style drop you a few lines to let you 
know that I expect to leave Wichita on or about March the 5th with a cer- 
tain Mr. Hillmon, a sheep trader, for Colorado, or parts unknown to me. I 
expect to see the country now. News are of no interest to you, as you are 
not acquainted here. I will close with compliments to all inquiring friends. 
Love to all. I am truly your brother, Frep. ApoLPH WALTERS. 

Alvina D. Kasten testified that she was twenty-one years of age, 
and resided in Ft. Madison; that she was engaged to be married 
to Frederick Adolph Walters; that she last saw him on March 24, 
1878, .at Fort Madison; that he left there at that time, and had not 
returned; that she corresponded regularly with him, and received 
a letter about every two weeks until March 3, 1879, which was the 
last time she received a letter from him; that this letter was dated 
at Wichita, March 1, 1879, and was addressed to her at Ft. Madi- 
son, and the envelope was post-marked “ Wichita, Kansas, March 2, 
1879;” and that she had never heard from or seen him since that 
time. 

The defendants put in evidence the envelope with the postmark 
and address, and thereupon offered to read the letter in evidence. 
The plaintiff objected to the reading of the letter. The court sus- 
tained the objection, and the defendants excepted. 

This letter was dated “ Wichita, March 1, 1879,” was signed by 
Walters, and began as follows:— 

Dearest Alvina: Your kind and ever welcome letter was received yester- 
day afternoon about an hour before I left Emporia. I will stay here until 
the fore part of next week, and then will leave here to see a part of the coun- 
try that I never expected to see when I left home, as I am going with a man 


- by the name of Hillmon, who intends to start a sheep ranch, and, as he prom- 
ised me more wages than I could make at anything else, I concluded to take 
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it, for a while at least, until I strike something better. There is so many 
folks in this country that have got the Leadville fever, and if I could not 
of got the situation that I have now I would have went there myself; but ag 
it is at present I get to see the best portion of Kansas, Indian Territory, Col- 
orado, and Mexico. The route that we intend to take would cost a man to 
travel from $150 to $200, but it will not cost me a cent; besides, I get good 
wages. I will drop you a letter occasionally until I get settled down. Then 
I want you to answer it. 

Rulings upon other questions of evidence excepted to at the trial 
are not reported, because not passed upon by this court. 

The court, after recapitulating some of the testimony introduced, 
instructed the jury as follows: ‘‘ You have perceived from the very 
beginning of the trial that the conclusion to be reached must prac- 
tically turn upon one question of fact, and all the large volume of 
evidence, with its graphic and varied details, has no actual signifi- 
cance save as the facts established thereby may throw light upon 
and aid you in answering the question, whose body was it that on 
the evening of March 18, 1879, lay dead by the camp fire on Crooked 
Creek? The decision of that question decides the verdict you 
should render.” 

The jury, being instructed by the court to return a separate ver- 
dict in each case, returned verdicts for the plaintiff against the three 
defendants respectively for the amounts of their policies and inter- 
est, upon which separate judgments were rendered. The defend- 
ants sued out four writs of error, one jointly in the three cases as 
consolidated, and one in each case separately. 


Juuien T. Davis, for Plaintiffs in Error, Mutual Life Ins. Co. and 
New York Life Ins. Co. 

Epwarp S. Isuam, fur Plaintiff in Error, Connecticut Mutual Life 
Ins. Co. 

Samuet A. Riees and L. B. Wueat, for Defendan! in Error. 


Mr. Justice Gray (after stating the case as above.) 

The order of the circuit court that the three actions be consoli- 
dated for trial, because they appeared to the court to be of like 
nature and relative to the same question, because it would avoid 
unnecessary cost and delay, and because it was reasonable to do so, 
was within the discretionary power of the court, under section 921 
of the Revised Statutes, which provides, in substantial accordance 
with the act of July 22, 18138, c. 14, § 3 (3 St., p. 21), that “ when 
causes of a like nature, or relative to the same question, are pending 
before a court of the United States, or of any territory, the court 
may make such orders and rules concerning proceedings therein as 
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may be conformable to the usages of courts, for avoiding unneces- 
sary costs or delay in the administration of justice, and may con- 
solidate such causes when it appears reasonable to do so.” 

The consolidation rule, introduced in England by Lord Mans- 
field, to avoid the expense and delay attending the trial of a mul- 
tiplicity of actions upon the same question arising under different 
policies of insurance, enabled the several insurers to have proceed- 
ings stayed in all actions except one, upon undertaking to be bound 
by the verdict in that one, to admit all facts not meant to be ser- 
iously disputed, and not to file a bill in equity or bring a writ of 
error; and was considered as a favor to the defendants; and insur- 
ers under different policies could not obtain such a rule without 
the plaintiff's consent: 1 Tidd, Pr. (9thEd.), 614, 615; McGregor 
vs. Horsfall, 3 Mees. & W., 320. The English practice appears to 
have been followed in early times in New York: Camman vs. In- 
surance Co., 1 Caines, 114, Cole & C. Cas., 188; Thompson vs. Shep- 
herd, 9 Johns., 262. The latter cases in New York, cited at the 
bar, were governed by statute: Brewster vs. Stewart, 3 Wend., 
441; Mayor vs. Mayor, 64 How. Pr., 230. 

Where the English consolidation rule has not been adopted, the 
American courts, State and Federal, have exercised the authority of 
ordering several actions by one plaintiff against different defend- 
ants to be tried together whenever the defense is the same, and 
unnecessary delay and expense will be thereby avoided: Den vs. 
Kimble, 9 N. J. Law, 335; Worley vs. Glentworth, 10 N. J. Law, 
241; Witherlee vs. Insurance Co., 24 Pick., 67; Wiede vs. Insur- 
ance Cos., 3 Chi. Leg. N., 353; Andrews vs. Spear, 4 Dill., 470; 
Keep vs. Railroad, 3 McCrary, 302; 1 Thomp. Trials, § 210. The 
learning and research of counsel have produced no instance in this 
country in which such an order, made in the exercise of the dis- 
cretionary power of the court, unrestricted by statute, has been set 

_aside on bill of exceptions or writ of error. 

But, although the defendants might lawfully be compelled, at 
the discretion of: the court, to try the cases together, the causes of 
action remained distinct, and required separate verdicts and judg- 
ments; and no defendant could be deprived, without its consent, 
of any right material to its defense, whether by way of challenge 
of jurors or of objection to evidence, to which it would have been 
entitled if the cases had been tried separately. Section 819 of the 
Revised Statutes provides that in all civil cases “each party shall 
be entitled to three peremptory challenges; and in all cases where 
there are several defendants or several plaintiffs the parties on each 


side shall be deemed a single party for the purposes of all challenges 
Vou. XXI.—45. 
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under this section.” Under this provision, defendants sued 
together upon one cause of action would be entitled to only three 
peremptory challenges in all. But defendants in different actions 
cannot be deprived of their several challenges by the order of the 
court, made for the prompt and convenient administration of jus- 
tice, that the three cases shall be tried together. The denial of the 
right of challenge, secured to the defendants by the statute, entitles 
them to a new trial. 

There is, however, one question of evidence so important, so fully 
argued at the bar, and so likely to arise upon another trial, that it 
is proper to express an opinion upon it. 

This question is of the admissibility of the letters written by 
Walters on the first days of March, 1879, which were offered in 
evidence by the defendants, and excluded by the court. In order 
to determine the competency of these letters it is important to 
consider the state of the case when they were offered to be read. 

The matter chiefly contested at the trial was the death of John 
W. Hillmon, the insured; and that depended upon the question 
whether the body found at Crooked Creek on the night of March 
18, 1879, was his body or the body of one Walters. 

Much conflicting evidence had been introduced as to the identity 
of the body. The plaintiff had also introduced evidence that Hill- 
mon and one Brown left Wichita, in Kansas, on or about March 5, 
1879, and traveled together through southern Kansas in search of 
a site for a cattle ranch; and that on the night of March 18th, 
while they were in camp at Crooked Creek, Hillmon was acciden- 
tally killed, and that his body was taken thence and buried. The 
defendants had introduced evidence, without objection, that Wal- 
ters had left his home and his betrothed in Iowa in March, 1878, 
and was afterwards in Kansas until March, 1879; that during that 
time he corresponded regularly with his family and his betrothed; 
that the last letters received from him were one received by his be- 
trothed on March 3d, and postmarked at “Wichita, March 2,” and 
one received by his sister about March 4th or 5th, and dated at 
Wichita a day or two before; and that he had not been heard from 
since. 

The evidence that Walters was at Wichita on or before March 5th, 
and had not been heard from since, together with the evidence to 
identify as his the body found at Crooked Creek on March 18th, 
tended to show that he went from Wichita to Crooked Creek be- 
tween those dates. Evidence that just before March 5th he had the 
intention of leaving Wichita with Hillmon would tend to corrobo- 
rate the evidence already admitted, and to show that he went from 
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Wichita to Crooked Creek with Hillmon. Letters from him to his 
family and his betrothed were the natural, if not the only attain- 
able, evidence of his intention. 

The position taken at the bar that the letters were competent 
evidence, within the rule stated in Nicholls vs. Webb (8 Wheat., 
326, 337), as memoranda made in the ordinary course of business, 
cannot be maintained, for they were clearly not such. 

But upon another ground suggested they should have been ad- 
mitted. A man’s state of mind or feeling can only be manifested 
to others by countenance, attitude, or gesture, or by sounds or 
words, spoken or written. The nature of the fact to be proved is 
the same, and evidence of its proper tokens is equally competent to 
prove it, whether expressed by aspect or conduct, by voice or pen. 
When the intention to be proved is important only as qualifying an 
act, its connection with that act must be shown, in order to warrant 
the admission of declarations of the intention. But whenever the 
intention is of itself a distinct and material fact in a chain of cir- 
cumstances, it may be proved by contemporaneous oral or written 
declarations of the party. 

The existence of a particular intention in a certain person at a 
certain time being a material fact to be proved, evidence that he 
expressed that intention at that time is as direct evidence of the 
fact as his own testimony that he then had that intention would be. 
After his death there can hardly be any other way of proving it, and 
while he is still alive his own memory of his state of mind at a for- 
mer time is no more likely to be clear and true than a bystander’s 
recollection of what he then said, and is less trustworthy than let- 
ters written by him at the very time and under circumstances 
precluding a suspicion of misrepresentation. 

The letters in question were competent, not as narratives of facts 
communicated to the writer by others, nor yet as proof that he 
actually went away from Wichita, but as evidence that, shortly be- 
fore the time when other evidence tended to show that he went 
away, he had the intention of going, and of going with Hillmon, 
which made it more probable both that he did go and that he went 
with Hillmon than if there had been no proof of such intention. In 
view of the mass of conflicting testimony introduced upon the ques- 
tion whether it was the body of Walters that was found in Hillmon’s 
camp, this evidence might properly influence the jury in determining 
that question. 

The rule applicable to this case has been thus stated by this 
court: “ Wherever the bodily or mental feelings of an individual 
are material to be proved, the usual expressions of such feelings are 
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original and competent evidence. Those expressions are the natu- 
ral reflexes of what it might be impossible to show by other testi- 
mony. If there be such other testimony, this may be necessary to 
set the facts thus developed in their true light, and to give them 
their proper effect. As independent, explanatory, or corroborative 
evidence it is often indispensable to the due administration of jus-. 
tice. Such declarations are regarded as verbal acts, and are as 
competent as any other testimony, when relevant to the issue. Their 
truth or falsity is an inquiry for the jury:” Insurance Co. vs. Mosley, 
8 Wall., 397, 404, 405. 

In accordance with this rule, a bankrupt’s declarations, oral or by 
letter, at or before the time of leaving or staying away from home, 
as to his reason for going abroad, have always been held by the 
English courts to be competent, in an action by his assignees against 
a creditor, as evidence that his departure was with intent to defraud 
his creditors, and therefore an act of bankruptcy: Bateman vs. 
Bailey, 5 Term. R., 512; Rawson vs. Haigh, 9 J. B. Moore, 217, 2 
Bing., 99; Smith vs. Cramer, 1 Scott, 541, 1 Bing. N. C., 585. 

The highest courts of New Hampshire and Massachusetts have 
held declarations of a servant, at the time of leaving his master’s 
service, to be competent evidence, in actions between third persons, 
of his reasons for doing so: Hadley vs. Carter, 8 N. H., 40; Elmer 
vs. Fessenden, 151 Mass., 359. And the Supreme Court of Ohio has 
held that, for the purpose of proving that a person was at a rail- 
road station intending to take passage on a train, previous declara- 
tions made by him at the time of leaving his hotel were admissible: 
Railroad Co. vs. Herrick, 29 N. E. Rep., 1052. See, also, Jackson 
vs. Boneham, 15 Johns., 226; Gorham vs. Canton, 5 Greenl., 266; 
Kilburn vs. Bennett, 3 Metc. (Mass.), 199; Lund vs. Tyngsborough, 
9 Cush., 36. 

In actions for criminal conversation, letters by the wife to her 
husband or to third persons are competent to show her affection 
towards her husband, and her reasons for living apart from him, if 
written before any misconduct on her part, and if there is no ground 
to suspect collusion: Trelawney vs. Colman, 2 Stark, 191, and 1 
Barn. & Ald., 90; Willis vs. Bernard, 5 Car. & P., 342, and 1 Moore 
& S., 584, 8 Bing., 376; 1 Greenl. Ev., § 102. So letters from a 
husband to a third person, showing his state of feeling, affection, 
and sympathy for his wife, have been held by this court to be com- 
petent evidence, bearing on the validity of the marriage, when the 
legitimacy of their children is in issue: Gaines vs. Relf, 12 How. 
472, 520, 534. 
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Even in the probate of wills, which are required by law to be in 
writing, executed and attested in prescribed forms, yet, where the 
validity of a will is questioned for want of mental capacity, or by 
reason of fraud or undue influence, or where the will is lost, and 
it becomes necessary to prove its contents, written or oral evidence 
of declarations of the testator before the date of the will has been 
admitted, in Massachusetts and in England, to show his real inten- 
tion as to the disposition of his property, although there has been 
a difference of opinion as to the admissibility, for such purposes, of 
his subsequent declarations: Shailer vs. Bumstead, 99 Mass., 112; 
Sugden vs. St. Leonards, 1 Prob. Div., 154; Woodward vs. Goul- 
stone, 11 App. Cas., 469, 478, 484, 486. 

In Shailer vs. Bumstead, upon the competency of evidence offered 
to show that a will propounded for probate “ was not the act of one 
possessed of testamentary capacity, or was obtained by such fraud 
and undue influence as to subvert the real intentions and will of 
the maker.’ Mr. Justice Colt said: ‘The declarations of the tes- 
tator accompanying the act must always be resorted to as the most 
satisfactory evidence to sustain or defend the will, whenever this 
issue is presented. So it is uniformly held that the previous dec- 
larations of the testator, offered to prove the mental facts involved, 
are competent. Intention, purpose, mental peculiarity and condi- 
tion are mainly ascertainable through the medium afforded by the 
power of language. Statements and declarations, when the state of 
the mind is the fact to be shown, are therefore received as mental 
acts or conduct:” 99 Mass., 120. 

In Sugden vs. St. Leonards, which arose upon the probate of the 
lost will of Lord Chancellor St. Leonards, the English court of ap- 
peal was unanimous in holding oral as well as written declarations 
made by the testator before the date of the will to be admissible in 
evidence. Lord Chief Justice Cockburn said: “I entertain no 
doubt that prior instructions, or a draft authenticated by the tes- 
tator, or verbal declarations of what he was about to do, though, of 
course, not conclusive evidence, are yet legally admissible as sec- 
ondary evidence, of the contents of a lost will:”’ 1 Prov. Div., 226. 
Sir George Jessel, M. R., said: “It is not strictly evidence of 
the contents of the instrument, it is simply evidence of the inten- 
tion of the person who afterwards executes the instrument. It is 
simply evidence of probability—no doubt of a high degree of 
probability in some cases, and of a low degree of probability in 
others. The cogency of the evidence depends very much on the 
nearness in point of time of the declaration of intention to the 
period of the execution of the instrument:” id., 242. Lord 
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Justice Mellish said: ‘The declarations which are made before the 
will are not, I apprehend, to be taken as evidence of the contents 
of the will which is subsequently made; they obviously do not 
prove it; and wherever it is material to prove the state of a person’s 
mind, or what was passing in it, and what were his intentions, there 
you may prove what he said, because that is the only means by 
which you can find out what his intentions were:” id., 251. 

Upon an indictment of one Hunter for the murder of one Arm- 
strong at Camden, the Court of Errors and Appeals of New Jersey 
unanimously held that Armstrong’s oral declarations to his son at 
Philadelphia, on the afternoon before the night of the murder, as 
well as a letter written by him at the same time and place to his, 
wife, each stating that he was going with Hunter to Camden on 
business, were rightly admitted in evidence. Chief Justice Beasley 
said: “In the ordinary course of things, it was the usual informa- 
tion that a man about leaving home would communicate, for the 
convenience of his family, the information of his friends, or the 
regulation of his business. At the time it was given, such declara- 
tions could, in the nature of things, mean harm tono one. He who 
uttered them was bent on no expedition of mischief or wrong, and 
the attitude of affairs at the time entirely explodes the idea that 
such utterances were intended to serve any purpose but that for 
which they were obviously designed. If it be said that such notice 
of an intention of leaving home could have been given without in- 
troducing in it the name of Mr. Hunter, the obvious answer to the 
suggestion, I think, is that a reference to the companion who is to 
accompany the person leaving is as natural a part of the transac- 
tion as is any other incident or quality of it. If it is legitimate to 
show by a man’s own declarations that he left his home to be gone 
a week, or for a certain destination, which seems incontestable, why 
may it not be proved in the same way that a designated person was 
to bear him company? At the time the words were uttered or 
written they imported ro wrongdoing to any one, and the reference 
to the companion who was to go with him was nothing more, as 
matters then stood, than an indication of an additional circumstance 
of his going. If it was in the ordinary train of events for this man 
to leave word or to state where he was going, it seems to me 1t was 
equally so for him to say with whom he was going:” Hunter vs. 
State, 40 N. J. Law, 495, 534, 536, 538. 

Upon principle and authority, therefore, we are of opinion that 
the two letters were competent evidence of the intention of Walters 
at the time of writing them, which was a material fact bearing upon 
the question in controversy; and that for the exclusion of these 
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letters, as well as for the undue restriction of the defendants’ chal- 
‘lenges, the verdicts must be set aside, and a new trial had. 

As the verdicts and judgments were several, the writ of error 
sued out by the defendants jointly were superfluous, and may be 
dismissed without costs; and upon each of the writs of error sued 
out by the defendants severally the order will be:— 

Judgment reversed, and case remanded to the circuit court, with 
directions to set aside the verdict and to order a new trial. 


SUPREME COURT OF KANSAS. 


MODERN WOODMEN or AMERICA 
vs. 


JAMESON. * 


Where a member of a mutual insurance company is suspended for non-pay- 
ment of assessments, and neglects during his lifetime to secure his 
reinstatement in accordance with the terms of his benefit certificate and 
the provisions of the order, his restoration to membership cannot be 
effected after his death by payment of the sum due from him to the com- 
pany at the time of his death, though the period within which, if alive, 
he could have secured his reinstatement, has not yet expired. 


Mecuem & Smarr and Hass & Jounson, for Plaintiff in Error. 


Joun W. Derorp, for Defendant in Error. 
Srrane, C. 


The plaintiff is a mutual life insurance company, incorporated 
under the laws of Illinois, and doing business in the state of Kansas. 
July 24, 1888, said company executed and delivered to S. W. Jame- 
son, husband of the defendant herein, a benefit certficate, by the 
terms of which it agreed, upon certain conditions, to pay to said 
Mary J. Jameson the sum of $2,000, upon the death of her said 
husband, 8S. W. Jameson. Said S. W. Jameson died September 20, 
1888. Suit was begun on said benefit certificate by Mary J. Jame- 
son, the beneficiary therein named, on the 6th day of February, 
1889. June 14, 1889, the cause was tried by the court, who made 
the following findings of fact:— 

“(1) The defendant is a corporation organized under the laws of 
Illinois to promote neighborly regard and fraternal love, to bestow 
substantial benefits upon children, heirs, and relatives of deceased 
members, and is a mutual benefit association, issuing benefit cer- 
tificates or insurance policies upon the lives of its members, paya- 


* Decision rendered, March 5, 182. Syllabus by Strang, C. 
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ble to the person named therein on the death of the member 
insured, upon condition that certain dues and assessments are 
paid as provided in said policies and certificates. The association 
has a head camp, having supervision over local camps, with power 
to make assessments upon members to pay benefits upon the death 
of members whose lives are insured, which assessments are col- 
lected through the local camps. The head clerk is the chief 
recording, corresponding, and financial officer of the fraternity. 

(2) The local camp is the lodge or association formed in each 
place where it may be organized and hold meetings and do busi- 
ness, as may be proper under the constitution and by-laws of the 
order. Each local camp has a local clerk, who is its recording, 
corresponding, and accounting officer, and who has power to collect 
assessments and reinstate suspended members. The head clerk, 
among other duties, has the following, as provided by a by-law of 
the fraternity in force when the certificate sued on was issued, and 
ever since. He shall, as soon as he has knowledge that any neigh- 
bor is suspended from ary cause, mail to said neighbor a notice, 
post-paid, to his last-known address, stating that he stands sus- 
pended upon the books of the head camp, and also informing him 
what it is necessary for him to do to become reinstated. The fol- 
lowing by-laws were also then and ever since in force governing 
said fraternity :— 

Section A. Every neighbor shall be notified by the clerk whenever an 
assessment is necessary to pay benefit to the heirs of deceased neighbor before 
the 10th day of every calendar month. If he fails to pay same before the first 
day of the following month, he shall stand suspended, and during such sus- 
pension his benefit certificate shall be void. Sec. B. If all arrearages of 
every kind are paid up within three months, and the clerk is satisfied that 
his health is not impaired, a neighbor shall thereby be restored to his benefit 
certificate, made binding so soon as said payment is received and recorded 
by the clerk. If the clerk has reason to believe that the health of the neigh- 
bor is impaired, he shall submit the matter to the camp, who shall decide the 
matter by a two-thirds vote. Sec. C. Should a neighbor be suspended more 
than three months, it will be necessary, to restore him to beneficiary member- 
ship, to present a certificate of good health from the camp physician, and pay 
up all arrearages of every kind, and he will be fully restored, and his certifi- 
cate made binding, as soon as same is received and recorded by the clerk, but 
thereafter he will be assessed at the rate established for the age he has 
attained. Sec. D. Should any clerk receive payment of arrearages, and re- 
instate any neighbor whose health is at the time impaired, or who has been 
known to use intoxicants or opiates to such an oxtent as to become frequently 
intoxicated, or under the influence of the same, or who has made false repre- 
sentations in his application to become a member, unless said clerk shall have 
first submitted the matter to his camp, and been authorized by a two-thirds 
vote of the members present so to do, he shall, upon conviction thereof, after 
an investigation by his camp, be expelled. To convict a clerk under this 
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section, proof must be produced showing that he had knowledge of the re- 
instated neighbor’s condition, or the falsity of his representations, at the 
time or prior to his reinstatement. A clerk expelled under this section can 
never again be admitted as a member of this fraternity. Should a local camp- 
reinstate a member known to be guilty of the offenses mentioned in this sec- 
tion, or should a clerk reinstate such a member, and the local camp fail to 
expel the clerk or unworthy member, the head consul may, with the concur- 
rence of the head advisor, suspend the camp until it shall perform that 
duty. The provisions of this section shall also apply to division K of these 
fundamental laws. 


On the 24th day of January, 1888, S. W. Jameson was a member 
of Fidelity Camp, No. 499; being a local camp of said order at 
Ottawa, Kan., his residence and post-office address; and on that 
day, pursuant to the rules and regular business of the association, 
the policy or benefit certificate, a copy of which is attached to the 
petition, was duly issued and delivered by the defendant for the 
benefit of Mary J. Jameson, wife of said S. W. Jameson. Said 
Jameson remained in good standing in said order, and paid all 
assesments made against him prior to the assessment for August, 
1888. He paid all dues to December 31, 1888, and until his death 
was in good standing in said order, except so far as such standing 
was affected by the non-payment of said August assessment next 
herein refered to. 

“(3) On August 7, 1888, the local clerk of said Fidelity Camp 
handed to said S. W. Jameson a written notice of an assessment 
which had been duly made by the head camp for August, 1888, and 
which notice was in the following form :— 

Be sure to pay this before September Ist. Modern Weodmen of America. 
No. six. Neighbor S. W. Jameson: You are hereby notified te pay to the 
local clerk of your camp assessment number six. Total $1.05. If it is not 
paid before September 1st, 1888, you will stand suspended from participating 


in all the financial benefits of this fraternity until you become reinstated. 
No. 115 and 118 are paid. 


Name. | Camp. | No. | Location. | Age. | Died. | Amrz. | Cas. 

“{Here follow names, etc., of members who have died, giving 
particulars under above heads. ] 

“Said Jameson did not pay suid assessment, and it never has 
been paid, except as hereinafter stated. 

“(4) On September 20, 1888, at 8 o’clock p. m., said S. W. Jameson 
died instantly, of paralysis of the heart, while in apparent good 
health, and employed in his daily avocation. He was found by his 
wife, who, supposing him to be ina swoon, called in help, and 
thereby the report was started that he was dangerously sick. The 
same evening said Fidelity Camp was in session, and the local 
clerk, among other duties, was receiving assessments. A member 
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of said camp, having heard said report concerning Jameson, hast- 
ened to the camp hall, and informed the clerk that said Jameson 
was dangerously sick, and asked if his assessments were paid. 
Thereupon said clerk handed to said member the duplicate of 
notice, which had been given to Jameson on August 7th, and said 
that it was unpaid, and that he would receive the money. There- 
upon said member paid said assessment. The clerk indorsed his 
receipt upon said notice in the usual way, and handed it to said 
member, who afterwards gave it to said Mary J. Jameson, who 
thereupon adopted said payment as her own. The clerk, at the 
time he received said payment, supposed said Jameson to be dan- 
gerously sick, as he was then informed. He was, however, dead, 
and had been for about fifteen minutes, although that fact was un- 
known to both the member who paid and the clerk who received 
the dues. At the same time said member paid and the clerk 
receipted for the September assessment against Jameson, $1.05, 
due October 1, 1888. 

**(5) Said local camp, in the usual course of business, and after 
knowing of said death, transmitted money so received on assess- 
ment against said Jameson to the head camp, which returned the 
same to the local camp. Said money has never been returned, nor 
the return thereof offered, either to said Mary Jameson, or to the 
member who paid it, but is still retained by the defendant; that is 
to say, it is still held by said local camp. 

“(6) Due and proper proofs of death and demand for the bene- 
fits named were made and served on the defendant on December 6, 
1888, but said defendant refused to make an assessment for or to 
pay the same, but expressly repudiated said claim, for the reason, 
as stated, that said Jameson did not comply with the conditions of 
the certificate or the fundamental laws of the order, and had been 
suspended several months before he died, of which suspension he 
had been notified by the head clerk of the fraternity. 

(7) No notice of suspension had been given said Jameson, ex- 
cept as stated in the third findiag above.” 

And also the following conclusions of law: “(1) That said S. W. 
Jameson was not at the time of his death suspended from said 
order, no notice of suspension having been mailed to him as 
required by the by-laws. (2) The money was paid and received in 
good faith, in ignorance of Jameson’s death, but after full knowl- 
edge of all the facts the defendant retained, and still retains, the 
same, and is thereby estopped from asserting a forfeiture, if for- 
feiture had occurred. (3) No assessment having been made, and 
no showing offered of the amount that would be obtained thereby, 
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the defendant is liable for the sum of $2,000, named in said certifi- 
cate, with interest since December 6, 1888, at the rate of 7 per cent 
per annum, for which judgment is awarded.” 

Upon which, after overruling a motion for a new trial, the court 
entered judgment in favor of Mary J. Jameson, and against the 
said company, for the sum of $2,073.89. The company brings the 
case to this court, and claims that the trial court erred in its first 
and second conclusions of law. The first conclusion of law reached 
by the trial court is based upon the fact that no notice of the sus- 
pension of Jameson was ever mailed to him, as provided in the 
by-laws of the association. The court finds as a fact, however, 
that the notice provided for in the by-laws was, in due time, deliv- 
ered to Jameson in person by the clerk of the association, he being 
the same person whose duty it was, under the by-laws, to give 
Jameson notice by ma‘ling the notice to him. The notice, there- 
fore, was a proper notice as to form, it reached the hands of Jame- 
son in due time, and came from the proper person, that is, from the 
officer of the company whose duty it was to see that he had the 
notice. The question arises, then, whether actual notice by deliv- 
ering the paper constituting it, to the party to be notified, is not as 
good as a presumptive notice that flows from the act of depositing 
such notice in the mail, properly stamped and addressed. We think 
it is, and that the first conclusion of law is therefore erroneous. 

We think the second conclusion of law of the trial court is also 
erroneous. The court concludes, as matter of law, that the money 
paid September 20, 1888, by the friend of Jameson, was both paid 
and received in good faith. We do not see how that can be true, 
for the court finds, as facts, that both the friend who paid the 
money and the clerk who received it believed, at the time of its 
payment, that Jameson was dangerously sick. He had defaulted 
in his August payment. Notice had been given him by the com- 
pany that, if the payment was not made by September Ist, he 
would stand suspended, and yet he did not pay. September 20th, 
about 8 o’clock, the friend learns that Jameson was dangerously 
sick, and hastens to the lodge-room, where the association is then 
in session, and tells the clerk that Jameson is dangerously sick, and 
asks if his assessments are all paid. The clerk, by way of reply, 
handed him a duplicate copy of the notice that had been given 
Jameson, which informed him that his assessment for August was 
$1.05, and that, unless paid by September 1st, he would stand sus- 
pended, and also told him that such assessment was not paid. The 
friend of Jameson then knew, as did the clerk, that Jameson stood 
suspended, and both knew that, when a member was suspended, he 
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could not be reinstated at a time when he was dangerously sick. 
The clerk knew by reason of his official position, and the friend by 
reason of membership in the company. How, then, could the 
money so paid and received have been either paid or received in 
good faith? Could the payment and receipt of said money by the 
parties thereto with the knowledge that Jameson was at the time 
suspended for non-payment of his August assessment, and had 
been for twenty days; that he could not be reinstated except upon 
the conditions that his health was unimpaired, and that he paid up 
all assessments and dues within three months; and that they, at 
least, believed him at the time dangerously sick,—constitute any- 
thing less than a fraud, or attempt at fraud, upon the company? 
It was an attempt to reinstate a suspended member, in violation 
and in fraud of the provisions of the henefit certificate sued on, and 
in violation of the by-laws of the order. 

It is said the money so paid was not returned to the party who 
paid it, nor to the beneficiary of the certificate. But the head 
camp, immediately on its receipt, not only refused to receive it, but 
promptly returned it to the local camp to be paid back. The fact 
that it was not actually returned by the clerk of the local camp to 
the friend of Jameson, from whowm he received it, is not at all sur- 
prising, when the circumstances under which it was received are 
remembered. The fact that a mere clerk of a local camp, who had 
received the money in the first place in violation of his duty to his 
principal, has failed to hand it back to the person paying the same, 
cannot operate as a refusal by the company to pay the money back, 
when his superiors in the company have returned it to him to be 
paid back, especially when considered in connection with the cir- 
cumstances under which it was paid to and received by him. But, 
beyond this, there is still a greater obstacle in the way of recovery 
in this case. Asa matter of fact, there was no effort on the part 
of any one, during the lifetime of Jameson, to pay up his assess- 
ments and secure his reinstatement. The court below finds as a 
fact, at the time the attempt was made by his friend and the clerk 
to reinstate him, Jameson was dead, and had been dead for fifteen 
minutes. Could a dead man be reinstated? We think not. The 
very object of reinstatement, like the issuance of the benefit cer- 
tificate originally, was to insure against his death. It is said that 
when Jameson was suspended, September Ist, he had three months 
in which to pay up and get reinstated, and that, therefore, he had 
not ceased altogether to be a member of the company. This is not 
disputed. He was suspended, however, from participation in the 
benefits of the order, unless, within three months, he availed him- 
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self of the provisions of the company, by which he might again be 
permitted to participate in the benefits of the order without going 
through the preliminary process of making application for member- 
ship. But if a suspended member neglects to invoke the aid of the 
provisions by which he may return to full fellowship in the com- 
pany during his lifetime, can a friend after his death, by any act of 
his, have the suspension set aside, and procure his restoration to 
full fellowship, though attempted within three months from date of 
suspension? We think not. If still alive, he could only become 
restored to his membership by showing that his health was not im- 
paired. He could then secure his reinstatement upon mere pay- 
ment of assessments and dues. But prior death is wholly incon- 
sistent with any idea‘of restoration to membership. Counsel for 
the defendant in error cities Union vs. Whitt (36 Kan., 760,14 Pac. 
Rep., 275) to show that prior death is not inconsistent with re- 
instatement. We have examined that case. Itisnotin point. The 
principle involved is not the same. In the Whitt case, the mem- 
bership or initiatory fee was eight dollars. Whitt gave his note for 
such fee, due August 30, 1884. When the note came due, at his 
request, the company extended the time for payment until Novem- 
ber 1, 1884. On October 26th, Whitt died. October 30th a son of 
his inclosed the eight dollars to the company. Afterwards notice 
was given of Whitt’s death, and the company answered that Whitt — 
was not a member of the company; that his certificate of member- 
ship had been canceled for non-payment of said note. It will be 
seen that Whitt was not at any time, either before or after his 
death, in default. He was not, therefore, suspended for non- 
payment, nor could he be, because his obligation to the company 
was met when due. There was no question in that case of the re- 
instatement, after his death, of a member actually suspended during 
his lifetime, for non-payment of assessments. So with the other 
cases cited. The principles involved therein differ from the ques+ 
tions in this case. We think the judgment in this case should be 
reversed, and therefore so recommend. 
Per Curiam. It is so ordered; all the justices concurring. 





Supreme Court of Utah. 


SUPREME COURT OF UTAH. 


HONG SLING ) 
| 
vs. 


ROYAL INS. CO. ET AL, 
HARTFORD FIRE INS. CoO. 


CITY OF LONDON FIRE INS. CO.* 


The policy provided that no suit should be maintained until after an arbitra- 
tion and award, nor unless the action was begun within twelve months 
from date of fire. 


Held, In the absence of limitation as to time within which arbitration must 
be had, the limitation does not begin to run until an award is made. 


Beyyert, Marsnart & Brapuey (T. C. Van Neuss, of Counsel), for 
Appellants. 
Matoney & Perkins, for Respondent. 


ANDERSON, J. 
These actions were brought on policies of insurance against loss 
by fire, issued by the defendant companies to the plaintiff on a 


stock of Chinese and Japanese goods. The first two of the cases 
were tried together, and by stipulation of counsel the judgment in 
the third was to be the same as that in the first; the terms of the 
policies sued on in these two cases being substantially the same. 
The same stipulation between counsel has been made in this court, 
so that we have only to consider the first two of the cases, all of 
them being presented in one record. 

At the trial in the district court a verdict was rendered, under 
the direction of the court, in each case in favor of the plaintiff for 
the sum of $911.73, and each of the defendants has appealed. It is 
stipulated by counsel that the plaintiff is entitled to recover in this 
court in each case the amount of the judgment rendered in his 
favor in the district court, “unless the limitation clause in the 
policies sued on, and the fact that the fire producing the loss 
occurred on September 14, 1889, and the insured goods were on 
that day damaged, and suit was not brought to recover therefor 
until September 19, 1890, is conclusive against the validity of 
plaintiff's claim, or bars his right of action herein; and, if an appeal 
be taken by defendants, that the only points to be made on said 
appeal shall be such as arise out of or by reason of said limitation 
Neer eee Cn ee ee eee eee 


* Decision rendered, June 6,*1892. 
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clause.” The policy in the first case contained the following 
conditions, to wit:— 


It is furthermore hereby expressly provided, and mutually agreed, that no 
suit or action against the companies, or either of them, for the recovery of 
any claim by virtue of this policy, shall be sustainable in any court of law or 
chancery, until after an award shall have been obtained fixing the amount of 
such claim in the manner above provided, nor unless such suit or action shall 
be commenced withiu twelve months from the date of said fire; and, should 
any suit or action be commenced against the companies, or either of them, 
after the expiration of the aforesaid twelve months, the lapse of time shall 
be taken and deemed as conclusive evidence against the validity of such a 
claim, any statute to the contrary notwithstanding. 


The policy further provided that 


All persons insured by the companies sustaining any loss or damage by fire 
shall immediately give notice to the companies or their agents, and, within 
thirty days after the date of such fire, shall deliver as particular an account 
of their loss or damage as the nature of the case will admit of, andmake proof 
of the same by their declaration or affirmation, and by their books of account, 
or such other proper evidence as the respective directors of the companies or 
their agents may reasonably require; and until such declaration, or affirma- 
tion account and evidence, be produced, the amount of such loss, or any part 
thereof, shall not be payable or recoverable. 


The policy also provided that 

Persons insured by the companies, and who may suffer loss, will receive 
their indemnity without deduction or discount within sixty days after satis- 
factory proofs thereof shall have been made to the companies in accordance 
with the conditions of this policy, but in every case of loss the companies 
reserve to themselves the right of reinstatement in preference to the payment 
of the claims if they shall judge the former course to be more expedient. 

The policy further provided that 

If any difference shall arise with respect to the amount of any loss or dam- 
age by fire, such difference shall, at the request of either party, be submitted to 
arbitrators indifferently chosen, whose award, or that of the umpire, shall be 
binding on the parties as to the amount of such loss or damage, but shall not 
decide the liability of the companies, or either of them, under this policy. 

In the second case the policy provided that the amount of the 
loss or damage should be paid sixty days after due notice and sat- 
isfactory proof of the same should be made by the assured and 
received by the company at its office in San Francisco. It further 
provided that in the case of personal property partially destroyed, 
unless the amount of the loss or damage is agreed upon, it should 
be determined by arbitrators, and that the assured should put the 
property jn the best order possible:— 

And make an inventory thereof, naming the quantity and cost of each 
article, and upon each article the damage shall be separately appraised; and 
the report of the appraisers, in writing, under oath, shall form a part of the 
proof required; * * * and until such proofs and certificates are produced and 
examinations and appraisal permitted, the loss shall not be payable. 
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The policy also provided that 

The company reserves the right to take the whole or any part of the property 
‘so damaged at the appraised value, * * * or replace the property lost or 
damaged with other of a like kind and quality, within sixty days after the 
teceipt of the proofs herein required. 

Appraisers were appointed, and an award was made on Septem- 
ber 24, 1889, and plaintiff's formal proof of loss and notice, as a 
preliminary to bringing suit, were served October 4, 1889. 

It has been doubted by some courts whether the law and policy 
of a state fixing a period within which actions may be begun can be 
set aside by the agreement of the parties at the time of entering 
into a contract: Insurance Co. vs. Dodge, 44 Mich., 420. But the 
weight of authority is that it may be done: Riddlesbarger vs. 
Insurance Co., 7 Wall., 389; Amesbury vs. Insurance Co., 6 Gray, 
596; Cray vs. Insurance Cv., 1 Blatchf, 280. An insurance policy, 
however, must be construed like any other contract, and all of its 
provisions be considered together. It will be observed that in the 
first case the insured was required to give immediate notice of the 
loss or damage, and within thirty days make proof of the same by 
such proper evidence as the companies might require, and until this 
was done the amount of the loss was not “ payable or recoverable.” 
If the proofs were satisfactory, the plaintiff was to receive the 
amount of loss or damage he had suffered within sixty days there- 
after. If the proof should be unsatisfactory, no limit was fixed 
within which the defendants might not call for further proofs. 
But, even in case the proofs were satisfactory, the defendants 
reserved the right of reinstatement in preference to the payment of 
the claim, but no time was fixed within which this must be done. 
In case of difference as to the amount of loss or damage, either 
party had the right to have the matter determined by arbitrators; 
but there was no limit to the time within which the arbitration 
should be had, and yet the policy provided that no suit or action 
should be maintainable until after an award had been obtained. In 
the second case the provisions of the policy are similar to those in 
the first, except that the insured was not prohibited in express 
terms from bringing an action on the policy until after an appraisal 
of the loss or damage had been had; but it was provided that, in 
case of disagreement, there should be an appraisal of the loss or 
damage incurred, and that until such appraisal had beer made the 
loss should “not be payable.” If the company decided to take the 
property at the appraised value, or replace it, it might do so within 
a reasonable time, by giving sixty days’ notice of such intention 
after the receipt of the proofs of loss, including the appraisal. It 
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is wholly uncertain under this policy how much time might be con- 
sumed in these proceedings, during which, however, the plaintiff 
could not bring suit, for, until they were completed, the loss was not 
“payable.” Now, nothing could be more obvious than that the 
provisions in these policies, if literally construed, are in each case 
inconsistent. The insured is first prohibited from bringing a suit 
on the policy unless brought within twelve months from the date 
of the fire. Then he is not permitted to maintain any action until 
certain things shall have been done, which might, in any event, re- 
quire from one to three months in their performance, and might, with- 
out fault of either party, consume the whole twelve months. These 
policies were prepared and furnished by the insurance companies, 
and, if there is any inconsistency or ambiguity in their terms, they 
should be construed most strongly against the companies. But in 
construing a contract it is often necessary to go beyond the mere 
words of a particular clause of the instrument in determining the 
intention of the parties in adopting the contract as a whole, and, 
when these purposes and objects are ascertained, the language 
of the clause in question should be interpreted with reference 
to them. 

It is inconceivable that the plaintiff intended or understood that 
he might, under the terms of one clause of the policy, be unable, 
without fault of his own, to bring an action on it, until his right of 
action was barred by another clause of the same contract; and we 
will be charitable enough to assume that the defendant companies 
did not understand nor intend that a result so repugnant to natu- 
ral justice should follow in case of loss or damage to the property 
insured. It is the duty of the courts, in construing a contract con- 
taining provisions inconsistent with each other, to reconcile them as 
far as practicable, and to give effect, if it can be done, to the inten- 
tions of the parties, as gathered from a just and reasonable consid- 
eration of the whole instrument. Ordinarily, where a party has a 
given time in which to begin an action, he has the whole of that 
time in which to bring it, and we hold that, where a policy of fire 
insurance provides that no suit shall be brought on the policy unless 
begun within a specified time after the fire, and which policy pro- 
vides that no suit shall be brought until after an arbitration shall 
be had, or other act done, which extends or may extend indefinitely 
the time in which the suit may be brought, the true intent of the 
parties is that the twelve-months’ limitation does not begin to run 
until the cause of action accrues, unless it is delayed through the 
fault of the insured. These views are supported by the overwhelm- 


ing weight of authority. Among the numerous authority which 
Vou, XXI.—46. 
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might be referred to we cite: Case vs. Insurance Co., 83 Cal., 473; 
Steen vs. Insurance Co., 89 N. Y., 315; Friezen vs. Insurance Co., 
30 Fed. Rep., 352; Barber vs. Insurance Co., 16 W. Va., 658; Ellis vs. 
Insurance Co., 64 Iowa, 507; Longhurst vs. Insurance Co., 19 
Iowa, 364; 2 Wood, Ins., § 469; 2 May, Ins. (3d Ed.), §§ 487, 492; 
Chandler vs. Insurance Co., 21 Minn., 85; Mayor vs. Hamilton Fire 
Ins. Co., 39 N. Y., 45; Killips vs. Insurance Co., 28 Wis., 484; 
Arthur vs. Insurance Co., 78 N. Y., 462; Miller vs. Insurance Co., 
70 Iowa, 704; Old Saucelito Land & Dry Dock Co. vs. Commercial 
Union Assurance Co., 66 Cal., 253; Holmes vs. Richet, 56 Cal., 307. 
These cases were begun within five days after the expiration of one 
year from the date of the fire, and in less than one year after arbi- 
tration was had and notice and proofs of loss were furnished. We 
think the judgment of the district court was correct, and the same 
is hereby affirmed in each of the three cases. 
Zane, C. J., and Blackburn, J., concur. 


SUPREME COURT OF TEXAS. 


PELICAN INS. CO 
v8. 
SCHWARTZ ET AL.* 


The policy on ‘‘ a stock of merchandise” limited liability to three-fourths of 
the value, and in case of other insurance to three-fourths of the loss. 


Held, That a petition failing to mention the limitations and describing the 
risk as ‘‘a stock of goods” was not fatally defective on account of the 
variance, and the policy was admissible as evidence. 


Held, That excessive valuation in the proofs of loss is not of itself proof that 
they were wilfully and falsely made. 


Leake, Sueparp & Miter, for Plaintiff in Error. 
Henry M. Furman, for Defendants in Error. 
Garrett, P. J. 

This suit was brought by Schwartz Bros. against the Pelican In- 
surance Company in the District Court of Tarrant County, upon a 
policy of insurance for $2,500, on a stock of goods insured at Big 
Springs, Howard County, December 16, 1886. The case was tried 
without a jury, and judgment was rendered by the court in favor of 
the plaintiffs, December 19, 1890, for the sum of $2,280; and the 


* Decision rendered, March 25, 1892. 





1892.] Pelican Ins. Co. vs. Schwartz et al. 723 


defendant has brought the case before the supreme court. for revis- 
ion by writ of error. Plaintiffs allege in their petition that on the 
23 day of November, 1886, they were engaged in a mercantile busi- 
ness at Big Springs, in Howard County, and their stock of goods 
was of the value of $9,000; and that, in consideration of the prem- 
ium paid by the plaintiffs to defendant, it did on said day make, 
execute, and deliver to plaintiffs a certain insurance policy, by 
which defendant promised to insure and indemnify plaintiffs against 
all loss or damage by fire for a period of twelve months from the 
23d day of November, 1886, to the amount of $2,500, on plaintifis’ 
general stock of goods, wares, and merchandise at Big Springs, 
Howard County, Tex. That subsequently, to wit, on the 17th day 
of December, 1886, said stock of goods, wares, and merchandise 
mentioned in said policy was totally destroyed by fire, and that at 
the date of such destruction said stock of goods, wares, and mer- 
chandise was of the value of $8,683.52. That, in compliance with 
the condition of said policy, plaintiffs forthwith gave notice of said 
loss to defendant, and subsequently, to wit, on the 10th day of 
February, 1887, they rendered to defendant a particular account of 
said loss, subscribed and sworn to by them; said proof of loss being 
in all respects in compliance with the requirements of said policy. 
When plaintiffs offered in evidence the policy of insurance it was 
objected to by the defendant on the following grounds: (1) That 
it appears from the allegations of the petition that the cause of 
action, as therein sued upon, is alleged to be an unconditional prom- 
ise to pay the sum of $2,500, and it appears from the policy of in- 
surance that the obligation of the defendant to pay was conditional, 
being a conditional promise to pay, there being a variance between 
the allegations of the petition and policy of insurance offered in 
evidence; it appearing from the policy of insurance that the obliga- 
tion of the defendant to pay the sum of money in said policy speci- 
fied was subject to the agreements and conditions in the policy of 
insurance contained; and in said policy of insurance it is among 
other things, in substance, provided as follows: That the company 
(the defendant herein), in the event of loss, should not be liable for 
exceeding three-fourths of the value of the property alleged to 
have been destroyed, and, if there was other insurance, then for 
not exceeding its proportionate part of three-fourths of the loss. 
And in said policy of insurance it was also provided that the de- 
fendant herein should not be liable for any loss or damage by fire, 
caused by the means of invasion, insurrection, riot, civil commo- 
tion, or military or usurped power, earthquake, or hurricane; and 
in the petition there is no allegation that the loss or damage was 
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not occasioned by any one of said means. There is no allegation 
in said petition that the plaintiffs had complied with all the terms 
and conditions, as in said policy of insurance defined and set forth. 
(2) And it is further obje¢ted to the introduction of the said policy 
of insurance, in that the description of the property alleged to have 
been destroyed by fire, as described in the petition, differs from the 
description of the property as given in the said policy of insurance 
offered in evidence. 

The policy was in all respects as it was described in the plaint- 
iffs’ petition, except certain provisions with respect (1) to the lia- 
bility of the company for only three-fourths of the loss, and, in case 
of other insurance, for its proportion only of three-fourths of the 
loss; (2) that the company should not be liable for a loss from fire 
caused by reason of invasion, insurrection, riot, earthquake, or hur- 
ricane, etc; (3) notice and proof of loss, manner of making proof, 
and furnishing a certificate of magistrate or notary public nearest 
the place of fire, concerning the circumstances of the loss, etc. 

It will be seen that the description of the policy of insurance, as 
made in the petition, was correct, as far as it went, only that the 
petition uses the general words “ stock of goods,” while the policy 
insures plaintiffs’ “stock of merchandise, consisting of clothing, 
hats, furnishing goods, shoes, trunks, and notions, and such other 
merchandise usual to gents’ furnishing business.” ‘ Goods” and 
“ merchandise ” are synonymous terms, in the sense in which they 
are here used, and there could be no variance or misdescription in 
that respect. The question before us is whether there was such a 
misdescription of the policy as would tend to mislead and surprise 
the adverse party, if so, it should have been noticed by the court; 
otherwise it should have been disregarded. A variance between 
the allegation and the proof, which ought not to have misled the 
adverse party to his prejudice, is not material: May vs. Pollard, 
28 Tex., 677; Smith vs. Shinn, 58 Tex., 3; Wiebusch vs. Taylor, 64 
Tex., 56; Lasater vs. Van Hook, 77 Tex., 655; Bank vs. Stephenson 
(Tex. Sup.) There was no error in the admission of the policy in 
evidence, under the averments of the petition. 

Plaintiffs made a written application for insurance upon which 
the policy sued on was issued; and by the terms of the application 
and of the policy it was made a part of the policy, and the state- 
ments made in the application were made warranties by the as- 
sured. Among other statements made in the application, the 
plaintiffs stated that the last inventory of their stock of goods was 
made October 1, 1886, and that it showed the value of the same to 
be $8,500. It appeared also from the policy of insurance that all 
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fraud, or attempts at fraud, by false swearing or otherwise, should 
cause a forfeiture of all claims on defendant under said policy. It 
is contended by the appellant the appellees have forfeited all claims 
under the policy, because the warranty in the application with re- 
spect to the inventory was not true, and because, in furnishing 
proof of loss, the appellees falsely swore that the goods destroyed 
by fire were worth the sum of $8,683.52. These were questions of 
fact which were left to the court. Plaintiff L. A. Schwartz testified 
that they took an inventory when they first went out to Big Springs, 
in October. He stated that the inventory was made when they 
checked off their first invoice, about the 1st of October. Sam 
Schwartz, a brother of the plaintiffs, stated that he checked off the 
first inventory of the goods, which was dated September 27, 1886, 
and amounted to $8,481.36. E. M. Schwartz, one of the plaintiffs, 
testified that they shipped out from Ft. Worth and began business 
with something over $8,000 worth. It was not shown that there 
was any subsequent inventory. There was much evidence tending to 
show that the value of the stock was much less at that time, but 
the finding of the court has evidence to support it. It would ap- 
pear from the judgment of the court that the value of the goods at 
the time of the fire was about $4,500. Plaintiffs’ proof of loss, to 
which they made oath, stated the value to be $8,683.52, and it is 
contended that the plaintiffs knew that the affidavit was false. We 
think that the court may have well considered that, notwithstand- 
ing the fact the goods were shown on the trial to be of much less 
value than sworn to in the proof of loss, still the estimate made by 
the plaintiffs was not wilfully and falsely made. 

A careful examination of the evidence in the case, under the ap- 
pellant’s fifth assignment of error, which seeks to reverse the judg- 
ment of the court below because it appeared that the goods were 
burned by the plaintiffs or by their procurement and consent, leads 
us to the conclusion that the finding of the court in favor of the 
plaintiffs should not be disturbed. Nearly every circumstance re- 
lied upon to show that the goods were burned by the procurement 
or consent of the plaintiffs is contradicted by other testimony. Sev- 
eral witnesses in behalf of defendant testified that the goods were 
worth not more than from about $1,800 to $2,000; on the other 
hand, the plaintiffs themselves, their brother and their father, tes- 
tified to a value of from $8,000 to $9,000, and two other witnesses 
for the plaintiffs testified to a valuation of $6,000. The court seems 
to have made an estimate about midway between the two general 
estimates. It is urged, as a circumstance, that a large trunk full 
of goods was carried from the store secretly, and deposited near 





726 Supreme Court of Iowa. [Aug., 


the railway depot, in the weeds, as shown by a drayman; but this 
is explained by the witness Sam Schwartz, who stated that it was 
his trunk of samples which he carried as a drummer, and had hauled 
to the platform of the depot preparatory to starting on a trip. The 
circumstance of the violin, which it is claimed that one of the 
plaintiffs was playing the night before the fire, being afterwards in 
Ft. Worth, was explained, for the witness did not testify positively 
that the plaintiff L. A. Schwartz was playing on the night before 
the fire, and Schwartz stated that he had carried the violin to Ft. 
Worth and left it there some time previous to the fire, but might 
then have been playing one belonging to some one else. There are 
some other circumstances relied upon by the appellant, but there 
are none that are inconsistent with the finding of the court, and 
we do not think that it is necessary to review ail of the evidence in 
the case. We conclude that the judgment of the court below 
should be affirmed. 

Per Curiam. Affirmed, as per opinion of commission of appeals. 


SUPREME COURT OF IOWA. 


CRITTENDEN 
vs. 
SPRINGFIELD FIRE & MARINE INS. CO.* 


Some shelving, included in a policy on a stock of goods and on store furniture, 
was attached to the building, and, unknown to the agent and insured, was 
thereby included in a mortgage. 


Held, That a failure to state the fact was not the omission of a fact material 
to the risk within the meaning of the policy. 


An averment that the insured concealed such fact may be met by evidence 
that the agent was informed by insured without pleading waiver. 


Whether a subsequent mortgage on the building, containing such fixtures, is 
an increase of risk, is for the jury. 


Where the proofs of loss were prepared by the agent with the assistance of 
the insured, who was guilty of no concealment or fraud, the proofs are 
not conclusive as to the actual amount of loss. 


N. M. Pusey, for Appellant. 
Wrieat & Batpwiy, for Appellee. 
GRANGER, J. 
The district court found the following facts and conclusions :— 
(1) On the 21st day of November, 1883, the defendant issued to 
J. P. Creager its policy insuring said Creager against loss or 





* Decision rendered, May. 26, 1892. 
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damage by fire for the period of one year on property and in 
amounts as follows: $1,500 on his general stock of merchandise, 
consisting of dry-goods, millinery, notions, ready-made clothing, 
hats and caps, boots and shoes, groceries and provisions, queens- 
ware, glassware, crockery, and such other merchandise, not more 
hazardous, as is generally kept in a general notion store; and $600 
on his store furniture and fixtures, consisting of counters, shelving, 
show cases, fire-proof safe, and all other usual store furniture and 
fixtures—all contained in the one-story brick store building situated 
on lots 1 and 2, in block 21, Logan, Iowa, subdivision of said lots 
C and D. 

(2) The building in which the insured property was contained 
had been erected by said Creager prior to the issuance of said 
policy, for his use as a general store. The shelving therein (being 
a part of the property insured) rested upon the floor, and was 
nailed thereto, and was also nailed to wooden strips imbedded in 
the walls for that purpose, and was placed in the building by 
Creager for use therein in connection with the building as a store- 
room, although such shelving could be removed without injury to 
the building other than the drawing out of the nails which held it 
in place. The building was a brick structure, permanent, and a 
part of the realty. 

(3) At the time the insurance in question was written the realty 
was incumbered by a mortgage to one Charles L. Mark, executed 
by Creager. The agent of the defendant, who took the application 
and issued the policy, was informed by Creager at the time of 
taking the application, and knew of the existence of this mortgage. 
Both he and Creager supposed it did not cover any part of the 
property insured, and for this reason no mention was made of it in 
the application. 

(4) On the 11th day of January, 1884, one G. B. Seekell filed in 
the office of the clerk of the District Court of Harrison County a 
mechanic’s lien upon real estate, of which the building containing 
the insured property was a part, to secure a claim of $560.87 for 
lumber furnished by him to said Creager for the construction of 
said building and the counters and shelving therein. This claim 
was unsatisfied at the time of the loss of the property insured. 

(5) On the 29th day of February, 1884, said Creager and wife 
conveyed the real estate, of which the building containing the in- 
sured property was a part, by deed absolute on its face, to one P. 
Cadwell, and took back an instrument in writing showing that said 
deed was executed to said Cadwell, and deposited as collateral 
security for payment of the debt of $2,700 which Creager owed to 
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“ Cadwell’s Bank;” said instruments being parts of one and the 
same transaction, and together constituted a mortgage of Creager 
to secure said debt. This incumbrance was unsatisfied at the time 
of the loss of the property insured. 

(6) At the time when the insurance in question was written the 
value of the property owned by Creager and covered by such in- 
surance was greater than the total amount of insurance written 
thereon. 

(7) The property insured was totally destroyed by fire on the 
8th day of August, 1884, and on the same day, and after the loss, 
the policy of insurance in suit, and all claims under it, were duly 
assigned by said Creager to A. J. Crittenden, the plaintiff herein. 

(8) After the insurance in question was written, and before the 
loss of the property insured, some negotiations were had between 
Creager, the assured, and one A. K. Grow, looking to the formation 
of a partnership between them in the mercantile business then 
being carried on by Creager. But no copartnership agreement was 
ever consummated between them, and said Grow never, in fact, ac- 
quired any interest in any part of the property insured. 

(9) On the 16th day of August, 1884, said Creager, the assured, 
signed and delivered to the agent of the defendant, who was au- 
thorized to receive the same, written proofs of loss, which are in 
evidence in this cause. These proofs were made up by said agent 
of the defendant with the assistance of Creager. Said agent was 
informed and had knowledge, at the time when said proofs were 
made, of the existence of the Mark mortgage, and of the deed to 
Cadwell, and of the assignment of the policy to Crittenden. There 
was no fraud or concealment, nor any attempt at fraud or conceal- 
ment, on the part of said Creager, in making of said proofs. The 
said proofs of loss were incorrect in the following particulars: 
First. They represented that the insured property was free from 
any incumbrance. This was true, except as to the shelving in the 
store building, which, being part of the property insured, was part 
and parcel of the realty, and as such was covered by the Mark 
mortgage and by the Cadwell mortgage and by the mechanic’s lien 
of Seekell. And, second, they represented the total amount of loss 
to be $4,303.17, when, in fact, the total amount of the loss was 
much greater than thatsum, and was fully equal to the total amount 
of insurance upon the property. 

And the foregoing being all of the material facts in the case, the 
court, as conclusions of law thereon, finds that the policy of insur- 
ance in suit was in fullforce at the time of the loss of the property 
insured, and that the plaintiff is entitled to recover the full sum 
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insured thereby, to wit, the sum of two thousand and one hundred 
dollars, with interest on said sum at the rate of six per centum per 
annum from the 16th day of October, 1884. 

1. It is provided in the policy that for “ any false representations 
by the assured of the condition, situation, or occupancy of the 
property, or any omission to make known every fact material to the 
risk * * * this policy is void.” The policy in terms covers 
certain shelving and fixtures of the building, as found by the dis- 
trict court; and on the building was a mortgage to one Mark; and 
it is claimed that “ the failure of Creager to make this fact known 
to the company was the suppression by him of a truth which, under 
the * * * conditions of the policy, he should have disclosed,” 
and renders the policy without force. The district court found that 
the facts as to the mortgage were known when the application was 
made, and that Creager informed the agent, but both supposed that 
it did not cover the property insured; by which we understand 
that they did not regard the fixtures a part of the realty. Nothing 
in the conditions of the policy required Creager to become the 
legal adviser of the company. The most that they required was 
that he should state the facts, which he did. The mortgage was 
upon the building, and the fixtures were a part of it. The company 
was in possession of all the facts known to Creager, and under such 
circumstances there could be no suppression of the truth. 

A point is made as to the condition of the pleadings, and that no 
waiver is pleaded. The answer avers that Creager concealed and 
kept from defendant all knowledge of the existence of the mort- 
gage. It is an affirmative defense, and the law makes adenial. The 
proofs do not sustain the defense: Notice to the agent was notice 
to the company, and the failure to indorse the incumbrance on the 
policy was because both the company and Creager were in error as 
to the law applicable to the facts. This thought is conclusive as to 
the point urged as to the admissibility of the evidence to show that 
Creager told the agent of the existence of the mortgage, it being 
contended that such testimony was inadmissible in the absence of 
a plea of waiver. 

2. On the 29th day of February, 1884, Creager made to P. Cad- 
well a deed of the premises, which the court found to have been 
intended by the parties to'it as a mortgage, to secure $2,700; and 
the finding has full support in the evidence. It is urged that 
even as a mortgage it was such a violation of the conditions of the 
policy as to avoid it. “Condition 1” of the policy provides that, if 
“the risk be increased by any means whatever within the control 
of the assured,” it shall be void. This is the only provision of the 
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policy which we find that can be construed as against subsequent 
incumbrance. It is a sort of blanket provision, without such 
specification as to give it legal exactness,—that is, enable the law, 
from the language used, to define the intent of the parties; as, by 
specifying incumbrances or other facts that would increase the risk, 
not comprehending, in a literal sense, so much as to indicate that 
less was really intended. It is not to be known from the language 
of the policy the particular facts that the parties contemplated 
would increase the risk. The striking of matches for lighting 
lamps or fires, increasing the number of fires, increasing the num- 
ber of lodgers in the building, the changing or increasing of em- 
employes, and very many other facts would increase such a risk, 
but it is not to be believed that it was contemplated that all of such 
increases of risk were designed to render the policy void. It was 
competent for the parties to specify facts that should increase the 
risk; and where it is not done, but such general language is used, 
it is, we think, a question of fact for the court whether a particular 
fact, claimed to increase the risk, was really one that the parties 
contemplated or not, or, perhaps, whether a particular fact did 
amount to an increase of the risk. It is, likely, generally true that 
an incumbrance that lessens the interest of the assured in the 
property adds to the risk of the insurer, but collateral facts may 
vary the rule. The usual custom is to provide in terms, in the 
policy, against incumbrance except by permission of the company; 
and where it is not done (as in this case) we are not prepared to 
hold as a matter of law that the parties designed it. The district 
court must have found that the incumbrance was not a breach of the 
conditions, for it found the fact of the incumbrance, and yet sus- 
tained the policy. 

3. There is a claim that there was a partnership formed between 
Creager and Grove that rendered the policy void. The evidence 
was in decided conflict on the point, and the finding of the court 
below concludes us. 

4. In the proofs of loss the total amount stated was $4,303.17. 
On this basis the proportion of the defendant company would be 
less than the judgment entered below, but the court found the total 
greater than that stated in the proofs of loss, and greater than the 
aggregate amount of insurance, which would make the defendant 
company liable for the face of the policy; and that, with interest 
accrued, is what the judgment is for. It is urged that the proofs 
of loss should be conclusive as to the amount recoverable. What- 
ever should be the general rulg in this respect, it is sufficient to 
say that the court found that the agent of the company really pre- 
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pared the proofs of loss with the assistance of Creager, and that in 
making such proofs “there was no fraud or concealment, nor 
attempt at fraud or concealment on the part of said Creager.” If, 
then, the proofs did not represent the actual loss, no less can be 
said than that it was a mistake, and no mistake thus made should 
be permitted to limit a recovery. The judgment is affirmed. 


SUPREME COURT OF MICHIGAN. 


HALL 
v8. 


CONCORDIA FIRE INS. CO.* 


The policy insured plaintiff on a stock of eggs in pickle. 


Held, Thatinsurance by a partner of his individual interest in the stock, 
without knowledge of insured, was not other insurance within the 
policy. 

The policy provided that proofs of loss should be made within thirty days; 
that the claim should not be due until sixty days after the completion of 
all requirements; and that action should be barred unless brought within 
six months after the loss. 


Held, That failure to make yes of loss within thirty days did not bar, but 
only postponed, right of action. 


Held, That where only part of the eggs were in the pickling vats, the entire 
stock was covered, where the agent testified that such was his under- 
standing of the contract. 


The effect of an error in computing the amount of judgment considered. 


Norris & Norris, for Appellant. 
Canty & Osrranver, for Appellee. 
Monrcomery, J. 

The plaintiff sued upon a policy of insurance of $1,000, issued by 
the defendant upon a stock of eggs. ‘The evidence being undis- 
puted, and all offered on behalf of the plaintiff, counsel on both 
sides agreed that it was a case in which the court should direct a 
verdict one way or the other. The plaintiff recovered, and the de- 
fendant appeals. The three principal points relied on are: (1) 
The claim that the policy is void because of other insurance apply- 
ing to the property mentioned in the policy, which was placed with- 
out notice to the company; (2) that the policy has been avoided, 
because proofs of loss were not furnished by the assured within 
the time required by the policy; (3) that, if the policy is not held 
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void for the reasons stated, nevertheless the assured could only re- 
cover for eggs in pickle at the time of the fire. 

1. The policy contained the following clauses:— 

I. The assured, by the acceptance of this policy, hereby covenants and 
agrees: * * * (3) To notify the company if, at the making of the insur. 
ance, or at any time during its continuance, there shall be any other insur- 
ance applying to the property herein described, or any part thereof, whether 
the same be valid or not. II. This entire policy shall become void and of no 
effect (1) if the assured shall fail or neglect to comply with its terms, condi- 
tions, or covenants. 

This is followed by ten additional clauses, stating conditions un- 
der which the policy shall become void, and these in turn are fol- 
lowed by eleven recitals of circumstances for ail losses under which 
the company will not be liable. Among the conditions, under the 
heading, “This entire policy shall become void,” etc., occurs:— 

(5) If the assured shall have, or hereafter have, any other policy, purport- 
ing to create insurance, whether valid or not valid, on the property herein 
specified, or any part thereof, without the written consent of this company 
thereto indorsed hereon. 

The plaintiff contends that all these provisions are to be con- 
strued together, and that the policy, after providing that the same 
shall be void if the assured fails to comply with its terms, condi- 
tions, or covenants, immediately proceeds to recite the terms, con- 
ditions, or covenants a violation of which will avoid the policy, and 
expressly recites the same covenants stated under heading I, in- 
cluding the clause relating to over or other insurance, although put 
in somewhat different form, and that the condition No. 5 under 
head II, when the rule of law as to overinsurance or other insur- 
ance is applied, is precisely the provision mentioned under the first 
head of the policy, requiring the assured to give notice of other in- 
surance. The facts as to the overinsurance are that the plaintiff 
had an undivided interest in the stock of eggs insured. One Tay- 
lor was a co-tenant, and subsequently obtained insurance on his 
interest. It is also claimed that one Bennett, who was also inter- 
ested in the property, had concurrent insurance; but the record 
discloses that he had no insurance on his pickled eggs, which is 
the only property covered by plaintiffs policy. No additional in- 
surance was placed upon the undivided interest owned by the 
plaintiff, nor did he know of any insurance by Taylor. 

We think the policy was not void. Covenants against over- 
insurance are usually construed to relate to additional insurance 
affecting the interest of the assured: May, Ins., § 365; Assurance 
Co. vs. Scammon, 126 Ill., 355; Insurance Co. vs. Turnbull, 86 Ky., 
230; Williams vs. Insurance Co., 15 La. Ann., 651. In this state it 
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has been held that the conditions which avoid a policy of insurance 
in case of other insurance are not violated by insurance effected by 
the mortgagee: Guest vs. Insurance Co., 66 Mich., 98; Carpenter 
vs. Insurance Co., 61 Mich., 635. The defendant’s contention is 
that the provision in question here should be construed to relate to 
any insurance effected upon the property, whether it covered the 
same interest as that insured to plaintiff or not. But it seems to 
us that in no event can it mean more than that the plaintiff shall be 
required to give notice to the company of any other insurance 
which may come to his knowledge. In the case of Insurance Co. 
vs. Drake (2 B. Mon., 47), the assured held an equitable interest in 
two-fifths of a brick block, and took out a policy of insurance cov- 
ering the two-fifths of the building, which policy contained as one 
of its provisions the following :— 

(6) Persons insuring property at this office must give notice of any other 
insurance made on their behalf on the same, and cause such other insurance 
to be indorsed on their policies. * * * Unless such notice is given, the 
insured will not be entitled to recover in case of loss. 

A subsequent policy was taken out on the entire building by the 
legal owner as trustee. ‘The courtsay: “We are equally clear that 
his [plaintiffs] policy is not forfeited. It is contrary to the princi- 
ples of justice, and cannot be deemed to have been within the con- 
templation of the parties, or to be required by any proper con- 
struction of the sixth article, that he should be made to forfeit his 
whole policy for a failure to give notice of that which was done by 
another without his privity or consent, and of which he had no 
notice. * * * The stipulation requiring notice to be given im- 
plies that no other policy was meant than one that was or should 
be effected at his instance or upon his authority. Of such policies 
he must have notice, and, having notice, might be required to give 
it at the office at which he had insured; but, if the subsequent in- 
surance effected on his account by another without his knowledge 
or sanction be embraced by the terms of the articles, then he is re- 
quired to do that which is impossible for him to do, and, by the 
literal terms of the article, subjected to a forfeiture of his policy for 
his failure to do it. We cannot sanction such a construction.” 
And it is laid down in May, Ins.,§ 365, generally: “It is additional 
and valid insurance, prior or subsequent, upon the same subject, 
risk, and interest, effected by the same insured, or for his benefit, 
and with his knowledge or consent, that amounts to overinsurance. 
Owners of different interests in the same property, and joint owners, 
may respectively insure their interests without risk of violating a. 
provision against other insurance:” See, also, Savings Bank vs. 
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Insurance Co., 31 Conn., 518. We do not think the policy in ques- 
tion isavoided by the insurance taken out by Taylor without plaintiff’s 
knowledge or consent. 

2. Was the policy rendered void by failure of the plaintiff to 
furnish proofs of loss within thirty days? Reference has already 
been had to the numerous provisions in the policy under the heads: 
‘This policy shall become void,” and “'This company shall not be 
liable.” Under neither of these heads is any reference made to the 
method of adjusting loss, but under a distinct heading the policy 
reads as follows:— 

Relating to the method of adjustment of loss and payment thereof. It being 
understood and agreed that all proceedings after a loss shall be in accordance 
with the terms and stipulations printed on the back of this policy, which are 
hereby declared to be a part of this contract, and are to be resorted to in 
order to determine the rights and obligations of the parties hereunto. 

On the back of the policy is printed the following:— 


Persons sustaining loss or damage by fire or lightning shall within thirty 
days thereafter render a particular account of such loss or damage, signed 
and sworn to by them, stating the time, origin, and circumstances of the fire, 
etc. * * * The claim shall not be due or payable until sixty days after full 
completion of all the requirements herein contained. * * * It is further 
provided that the assured shall submit to examination when required, etc. 

And, finally:— 

It is furthermore hereby expressly provided and mutually agreed that no 
suit or action against the company for the recovery of any claim by virtue of 
this policy shall be sustainable in any court of law or chancery until after an 
award shall have been obtained fixing the amount of such claim in the man- 
ner above provided, nor unless such action shall be commenced within six 
months next after the fire shall occur; and, should any suit or action be 
commenced against this company after the expiration of the aforesaid six 
months, the lapse of time shall be taken and deemed as conclusive evidence 
against the validity of such claim. 

We think it was intended that these provisions relating to the 
method of adjustment of loss and payment thereof should stand 
by themselves, and that they furnish their own penalty for failure 
to comply with the strict terms of the policy, viz., that the claim 
should not be due and payable until sixty days after the full com- 
pletion of all the requirements contained therein, and that no action 
should be commenced after six months from the date of the fire 
In Insurance Co. vs. Downs (Ky.), the conditions of the policy were 
very similar to those contained in the one under consideration, and 
it was held that it was not intended that the failure to furnish 
proofs within the thirty days should work a forfeiture, but that such 
failure simply operated to suspend the right of action until proofs 
were furnished at some date within six months: See, also, Tubbs 
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ys. Insurance Co., 84 Mich., 646. We think the failure to furnish 
proofs within thirty days was no bar to the action. 

3. The property insured was described as follows in the policy:— 

The following described property, only while located and contained as 
described herein, and not elsewhere, to wit: One thousand dollars on stock 
of eggs in store (in pickle), situate, ete. 

It appeared that at the time of the fire only about $400 worth of 
the eggs consumed were in the pickling vats, the remainder having 
been taken out preparatory to shipment. The business of the 
plaintiff consisted in purchasing eggs from various local dealers, 
shipping them to Mason, and there putting the egys in preserva- 
tion in pickle, to lie until they could be sold later in the season at 
a profit. When the eggs were received at Mason they were exam- 
ined for the purpose of detecting unsoundness. The good eggs 
were placed in brine in vats. When it was desired to sell, the eggs 
were taken from the vat, and laid upon a tray to dry, and, when 
dried, were packed in crates and barrels for shipment. It appeared 
that the agent who wrote the policy knew of this course of business, 
and visited the premises at the time the policy was written; and in 
answer to a question as to what he meant by the term “in pickle,” 
testified: ‘ Well, I understood it, theeggs while they were in there 
being pickled and being disposed of. That is my understanding 
of what it was wanted to do.” We think the language, while possi- 
bly ambiguous, was open to this construction, and at the least it can 
be said that the words “in pickle” do not necessarily imply that 
the stock of eggs should be insured only when in vats; but it was 
competent to show that it wasintended that they should be covered 
at any time while contained in store and undergoing the process of 
pickling for market, in its various stages, including the process of 
drying, and while packed in crates, until actual shipment from 
plaintiffs place of business. 

4. Complaint is made that the witness, Bennett, was allowed to 
testify that he “ expected the eggs belonged to plaintiff.” As we 
have assumed in this opinion that the plaintiffs interest was only 
an undivided interest, this error cannot prejudice the defendant. 

5. Complaint is also made that the court directed a verdict for 
$60 too much. This‘is a plain error, which should be corrected; 
but, as the plaintiff has in this court remitted the excess, by con- 
sent of defendant’s attorney, and since such remittance the defend- 
-ant has brought the case to hearing in this court, we see no reason 
why we should allow costs to the defendant, or withhold costs from 
the plaintiff. J udgment will be entered for $1,070, with costs of 
both courts to plaintiff. The other justices concurred. 
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Where the insured demands payment of a loss, and is referred to the adjuster 
as having authority to settle, and the adjuster demands vouchers and 
other proofs which cannot be furnished within the twelve months’ 
limitation. 


Held, That the adjuster has implied authority, and may, by his conduct, 
waive the limitation, notwithstanding a policy provision that no officer 
or agent shall be held to have waived any stipulation without indorse- 
ment in writing. 


Statement of Facts by Avery, J. 

The defendant rested its defense solely upon the stipulation con- 
tained in the policy, that no suit brought for the recovery of any 
loss, and founded upon the policy, should be sustainable in any 
court unless instituted “ within twelve calendar months next after 
the loss shall have accrued.” The policy contained also ‘another 
stipulation, which is as follows: “If required, the assured shall 
produce books of account and other papers and vouchers, and 
exhibit the same for examination either at the office of the company, 
or such other place as may be named by its agent, and permit 
extracts and copies thereof to be made, and shall also furnish the 
original or properly certified duplicate invoices of all property 
hereby insured, whether damaged or not damaged.” Itis admitted 
that the plaintiffs paid all the premiums that were due up to the 
time when the building, together with “the stock of leaf tobacco 
(their own or on commission, or held in trust for others) contained 
in the four-story brick building” insured by the policy, were 
destroyed by fire on the 31st of July, 1888. It is also now agreed 
that the plaintiffs are entitled to recover, as the value of the tobacco 
burned, $1,000, if their right of recovery has not been forfeited 
under the conditions of the policy. 

It was in evidence that R. L. Dibbrell, of the plaintiff firm, had a 
conversation with R. P. Spencer at Henderson soon after the fire, 
when he came as adjuster of the defendant company to adjust the 
loss, and that said adjuster told him that the plaintiffs’ books were 
not straight, but he would give time to straighten them out, and he 
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would adjust the loss. R. L. Dibbrell further testified that “in 
May, 1889, about the 5th, we asked Spencer what impediment was 
in the way preventing us from making a settlement of the loss with 
the company. He did‘not make it very clear to me what his require- 
ments were. My impression is that he required us to get up dupli- 
cate warehouse bills for the January preceding the fire, or a Janu- 
ary preceding the fire, and he assured us that when that was done 
he would make a settlement with us. My brother requested him 
to put in writing what he required of us, but he did not do this. 
My brother said to him, ‘ Suppose the other adjusters require some- 
thing else of us. What about that?’ and Spencer said there would 
be no trouble about that. What was meant by duplicate ware- 
house bills was duplicate bills of purchase made for the warehouse. 
The originals had been destroyed by the fire.” On May 7th, 
Spencer, the adjuster, wired the plaintiffs at Danville, and appointed 
a day for meeting them in Danville, Va., to adjust the loss. Walker, 
of the plaintiff firm, was informed by telegram at Henderson, 
N.C.,to meet him. On the 8th, Spencer wrote from Lynchburg, 
Va., that he could not meet Walker till a later day. On the 10th 
of May, 1889, Messrs. Day & Zollicoffer, attorneys for plaintiffs, 
addressed a letter to the president of the defendant company at 
Columbus, Ga., in which they notified him that unless they should 
hear from him on the 15th of May, 1889, and should receive a check 
for $1,000, with interest from October 1, 1888, they would bring 
suit. The secretary of the company replied for the president that 
“the matter to which you referred was in the hands of our adjuster 
[Spencer], to whom we forwarded your letter for reply. In his 
letter from Lynchburg, Spencer wrote that he had wired Eggleston 
and Ezell, two other insurance agents, to meet him in Danville, but 
Eggleston replied that he could not come, while he had not heard 
from Ezell. After the correspondence between Day & Zollicoffer, 
attorneys, and the home office at Columbus, Ga., Spencer, the 
adjuster, “in whose hands” the president had placed the matter, 
addressed to piaintiffs the following letter, dated Columbus, Ga., 
May 22, 1889:— 


Dear Sirs: Returning from Danville, I missed seeing Mr. Eggleston in 
Atlanta. Since then, 1 have written him a full account of our interview, and 
am just in receipt of his reply. He makes no further suggestions as to your 
statement in substantiation of the loss of D. & W.; and, as far as I know, 
the information suggested when we parted, viz., purchases according to ware- 
house book, is the proper method of proving loss according to your last 
showing. If Mr. Walker will get this data, I will endeavor to meet him in 
Henderson and check it over about the last of the month. I leave for Norfolk 


to-night. You can address me there as soon as you can hear from Mr. Walker, 
VoL. XXI.—47. 





738 Supreme Court of North Carolina. [Aug., 


and let me know what progress he is making in getting up the desired infor- 
mation. Yours, truly [Signed] R. P. SpENcER, S. A. 

Meantime Spencer, though behind his appointment, had met 
plaintiffs at Danville, Va., between the 10th and 15th of May, 1889 
As to thisinterview, R. L. Dibbrell testifies as follows: “ A. Dibbrell’ 
R. L. Dibbrell, and Dibbrell Bros.’ bookkeeper, by name Couroy’ 
were present. We told Spencer that we had brought our books up, 
and that we would like for him to state any objection he had; that 
we were anxious for a settlement. He asked us when we took our 
last inventory. We told him it was our habit to take the Ist of 
each January, but, owing to illness of one of our firm, it was not 
taken 1st January, 1888, but was taken Ist January, 1887. He then 
said: ‘We will start from that day, and I will point out any objec- 
tions I may have, and give you an opportunity to explain.’ So, 
taking up January, 1887, he detected that we had sold more 
tobacco than we had bought, according to showing of our bouks, 
and asked for explanation. I told him I could not tell without 
reference to my purchase books or warehouse books. He then said 
we could not adjust the loss at that time, but would have to have 
proof of correctness of our books, and asked me to go back to 
Henderson, get up the bills for January, 1887, and told me when I 
had done so to advise him, and he would come to Henderson, and 
we would have no further trouble in adjusting the loss. We then 
said to him, ‘Suppose the other companies should raise some 
objection?’ He remarked that other companies were holding back 
for his satisfaction, and that when he was satisfied they would pay, 
too. We asked him to put this in writing, but he did not do so. 
Saw Spencer after this time at Henderson, about a month later. 
Had conversation with him. He met me at Henderson by appoint- 
ment.” As to the last interview, about lst June, 1889, at Hender- 
son, the same witness testified: “ He asked me if I had gotten the 
bills asked for by him at Danville. Itold him I had, and presented 
them to him. He remarked that I had them for only one month— 
January, 1887. I replied that was all he demanded. He said he 
asked for them from July 31, 1888, back to January 1, 1887. I told 
him I was sorry the mistake had occurred, and if he had put his 
demand in writing, as requested at Danville, we could easily prove 
who was to blame, and asked him to be certain there was no further 
misunderstanding, and please, then, submit in writing what he 
wanted, which he did. I have made search for this writing, but 
cannot find it; have made diligent search for it, but cannot find it. 
He, by that writing, required me to get duplicate warehouse bills 
for eighteen months, beginning at February 1, 1887, and ending 
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July 31, 1888. I told him that it had taken me about a month to 
get bills for one month, and that it would take me nearly six months 
to get the bills now asked for by him. He said I would have to do 
the best I could, and when I did get the bills to let him know, and 
he would meet me and adjust our claim. I at once went to work to 
get these bills. It took me until January, 1890, to get the bills. 
Then I wrote to Spencer and told him I had gotten these bills, and 
was anxious to get the matter settled. He made no reply to this 
letter. For fear he had not gotten my letter, I wrote him another, 
and registered it. This is the first letter, dated January 14, 1890.” 
Letter read, marked “ Exhibit F:”— 

Henderson, N. C., January 14th, 1890. Mr. R. P. Spencer, Columbus, Ga.— 
Dear Sir: After a long and diligent search, I think we are now prepared with 
the statements asked for by you to assist in adjusting the losses of Dibbrell 
& Walker in fire of July 31st, 1888. So we will be glad to meet you in Dan- 
ville, Va., at the earliest date you may suggest, and hope to have your early 
reply. Very truly yours, WM. H. WALKER. 

“Question. Why did you delay bringing this action against 
the defendant company? (Exception 10. Objection by defendant 
Overruled. Exception.) Answer. Because I had been assured by 
Spencer that as soon as I could furnish him these duplicate ware- 
house bills the company would settle with us without a suit. Cross- 
Examination: The question in Henderson was the amount of loss; 
same at Danville. Q. Whether about 1st March, 1889, you did not 
swear before Mr. Allen, a justice of the peace in this town, that the 
amount of your loss was $4,397.75, the same amount as is stated in 
your proof of loss? (Objection by plaintiffs. Overruled.) A. I 
don’t recollect. Q. Didn’t you swear in your complaint on 22d 
September, 1890, that the amount of your loss was $5,148.91? A. 
I think I did. Idid. Redirect: I used all the diligence I could to 
get the duplicate warehouse bills.” R. P. Spencer testified, among 
other things, that “he received proofs of loss of May after 
September 26, 1888 [the fire having occurred July 31, 1888], 
and made no objection; that he did not think it incumbent on him 
to do so, or incumbent on him to protect persons insured in any 
company;” and that he said nothing about the limitations of the 
policy, and that he was authorized to settle losses by fire, and that 
he did not point out proof of loss in writing because it was not in- 
cumbent on him to do so; that when-he looked over the warehouse 
bills produced by Walker, June 1, 1889, he told him that these were 
not all that he had asked for; that he made no further demand, nor 
did he make any promise. Jt is now admitted that the proof of loss 
forwarded September 25, 1888, in less than sixty days after the fire, 
was sufficient; and it is agreed that the loss was $1,000, which 
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defendant company must pay, unless the plaintiffs forfeited their 
right to recover by delay in bringing suit till June 4, 1890. 

The defendant asked the following instructions: “(1) That, by 
the terms of the policy, there can be no waiver of the limitation 
clause, unless it is in writing. (2) That there is no evidence that 
R. P. Spencer had authority to waive the limitation clause of the 
policy. (3) That there is no evidence that the defendant waived 
the limitation clause of the policy so as to excuse plaintiffs from 
bringing their suit within time. (4) That upon the plaintiffs’ own 
evidence the jury must find that the plaintiffs’ action is barred by 
the limitation clause of the policy. (5) That the burden of proof 
that there was a waiver of the limitation clause is upon the plaint- 
iffs. (6) That negotiations between the plaintiffs and defendant 
concerning the amount of the loss cannot have the effect of a waiver 
if there was time within the twelve months from maturity of the 
policy in which to bring suit. (7) That if the jury should believe 
that Spencer demanded further proofs in June, 1889, that it was 
incumbent on the plaintiffs to obtain them in a reasonable time. 
(8) That, if no negotiations were pending between the plaintiffs 
and defendant’s agent between the date of the receipt of the proof 
of loss and the 10th of May following, that interval must be counted 
against the plaintiffs on the question of limitation. (9) At least 
the time between sixty days after the receipt of the proof of loss 
and the 10th of May following must be counted against the plaint- 
iffs.” The court declined to give the first prayer for instruction to 
the jury, also the second, also the third, also the fourth. The fifth 
was given. The sixth was given. The seventh was given. The 
eighth was given, with the addition, “ unless you should find that 
the defendant required further and additional proof;” and the ninth 
was given, with the same addition. (Exception 11. The defendant 
excepted.) The court charged the jury that “the limitation within 
which the suit should be brought would begin to run from the time 
when the loss became due and payable under the terms of the 
policy. If you should find that the defendant’s adjuster required 
the plaintiffs to produce duplicate warehouse bills, then the amount 
due under the policy would not be payable until the said duplicate 
warehouse bills were produced or tendered; and if you should find 
that on the 1st of June, 1889,-the defendant’s adjuster required the 
plaintiffs to produce certain duplicate warehouse bills, then the 
plaintiffs would be entitled to a reasonable time within which to 
procure and produce the same, and the limitation in which the suit 
should be brought would not begin to run until the expiration of 
that time. (Exception 12. To this charge the defendant excepted.) 
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If you should find that the plaintiffs were induced to delay bring- 
ing their action by the promise of the defendant’s adjuster to pay 
the amount due under the policy, and that such promises were made 
for the purpose of inducing the plaintiffs not to sue within the 
period prescribed in the policy, then you will answer the third issue, 
‘Yes;’ otherwise, ‘No.’ (Exception 13. For this charge the de- 
fendant excepted.) The defendant moved for a new trial, and 
assigned as cause the foregoing exceptions. Motion overruled. 
(Exception 14. The defendant excepted.)” 

Issues: ‘‘(1) Did the plaintiffs make proper proof of the loss, in 
accordance with the terms of the policy? Answer. Yes. (2) Was 
plaintiffs’ action commenced within the time limitedin the policy? A. 
No. (3) Has the defendant duly waived the limitation clause of the 
policy? A. Yes. (4.) Is plaintiffs’ action barred by their failure to 
commence their action within the period specified in the insurance 
policy? A.No. (5) Was the failure to commence action by plaint- 
iffs against defendant within the time specified caused by the induce- 
ments, actions, or promises of defendant? A. Yes.” 


J. W. Hinspare, for Appellant. 
Day & Zouuicorrer, for Appellees. 


Avrry, J. (after stating the facts.) 

In his first interview with the plaintiffs, soon after the fire, which 
occurred July 31, 1888, the adjuster of the defendant told them that 
their “ books were not straight, but he would give them time to 
straighten them, and would [then] adjust the loss.” Inside of the 
sixty days’ limit fixed in the policy the plaintiffs forwarded proofs 
of loss, which seem now to have been sufficient, as no further 
objection is urged to them. After waiting for an acknowledgment 
of the receipt of proof of loss, or for some further statement of the 
objection to their books, until May, 1889, the plaintiffs seem to have 
determined upon aggressive action for the recovery of their demand 
against defendant. Meantime, Spencer, the adjuster, says that he 
made no objection to the proof of loss because it was not incum- 
bent on him to do so. So soon as the plaintiffs began to move, first 
by insisting upon knowing the adjuster’s objection to a settlement, 
and then, on May 10, 1889, by demanding through their attorneys, 
of the president of the company, the immediate payment of $1,000, 
with interest from October 1, 1888, the adjuster seemed to feel it 
incumbent on him to meet them with counter-demands for dupli- 
cate bills of all the tobacco received at the warehouse in January, 
1887. When the plaintiffs had sent for these bills and met Spencer 





742 Supreme Court of North Carolina. | Aug., 


again, they were informed that he insisted, according to the stipula- 
tions in the policy, that he should have for examination duplicate 
bills of all tobacco received at the warehouse from January 1, 1887, 
till July 31,1888. Asthe policy covered tobacco in the warehouse that 
was owned absolutely by plaintiffs, as well as that consigned to them 
to sell on commission, he contended that he had the right to compare 
the books and the duplicate bills. When told by the plaintiffs on 
June 1, 1889 (eleven months after the loss was sustained) that it 
would then take them six months to comply with his new demand 
for duplicate bills, for eighteen months, instead of for the month of 
January, 1887, only, Spencer replied that plaintiffs must do the best 
they could, and inform him when they should get the bills, and he 
would adjust the loss. The plaintiffs, taking him at his word, began 
to get up duplicate bills, but, according to the uncontradicted testi- 
money of R. L. Dibbrell, found it impossible to finish the work 
before January 1, 1890. When they did inform the adjuster of their 
readiness to comply with his demand, they could not induce him to 
answer even a registered letter communicating the fact. He then 
claimed that while the plaintiffs were engaged in the vain effort to 
comply with a demand performed in accordance with one stipula- 
tion of the policy, they had itorfeited their right of action under 
another stipulation, which restricted them in its exercise to twelve 
calendar months after the loss occurred. The adjuster had felt it 
incumbent on himself to warn them of the Scylla of defective 
proofs, but had carefully refrained from suggesting that in avoiding 
that they would be stranded on the Charybdis of delay in initiating 
suit. If they had brought their action when their counsel proposed 
to issue summons, on the 12th of May, 1889, the defendant would 
have resisted their recovery upon the ground that they had failed 
when “required ” to “furnish original or properly certified invoices 
of all property insured.” The original bills of tobacco bought by 
them or sent by customers for sale were destroyed, and duplicates 
could not be gotten in less than six months. 

The enforcement of both conditions of the policy at the same 
time was not possible; and the question, therefore, naturally arises, 
whether by demanding compliance with the one stipulation the 
agent of the company did not waive the right to insist upon the 
performance of any other, the enforcement of which was incon- 
sistent with his own demand. It seems to us that if the adjuster 
had a right to insist upon the production of the vouchers, or to 
waive such proof, as he deemed best for the company, such power 
necessarily involved the authority also to waive the requirement 
that the action should be brought before such papers could be 





1892. ] Dibbreli et al. vs. GeorgiaiHome Ins. Co. 743 


obtained. Wherever a company empowers an agent specially to do» 
or the scope of his agency permits him to do, any act inconsistent 
with the idea that the company will insist upon a forfeiture under 
a given condition in the policy, then such act, when done by him, 
must be construed as a waiver of the right to demand its enforce- 
ment: 2 May, Ins., §§ 497, 505. This principle has been distinctly 
recognized by this and other courts of the country so often that it 
ought not to be deemed necessary to cite authority in support of it. 
In the case of Grubbs vs. Insurance Co. (108 N. C., 477), this court 
held that where an adjuster required the insured to furnish invoices 
of goods destroyed, proofs of loss, or plans and specifications of 
buildings burned, or to appear for examination, such act amounted 
to a waiver of the right to insist upon a forfeiture for failure to 
comply with a condition of the policy relieving the company from 
the contract, in case of subsequent insurance of the same property 
without the written consent of the company indorsed on the policy. 
This view is sustained by the decisions of other courts, some of 
which have emanated from the most eminent jurists of the country: 
Insurance Co. vs. Kittle, 39 Mich., 51; Titus vs. Insurance Co., 81 
N. Y., 410; Cannon vs. Insurance Co., 53 Wis., 585; Webster vs. 
Insurance Co., 36 Wis., 67. In Grubbs’ case the adjuster made the 
demand, as in this case, for duplicate invoices in place of those 
destroyed by the fire; and the ruling of the court rested on the 
very substantial reason that if the adjuster, acting in the scope of 
his authority, insisted that the insured should incur the expense of 
collecting these invoices, such a demand was inconsistent with the 
idea that the policy was forfeited. A persistent demand for proofs, 
with full notice that they could not be gotten till six months after 
the expiration of the limit of twelve calendar months (and then by 
incurring expense and performing much labor) was an act in the 
scope of the adjuster’s authority, but utterly inconsistent with the 
present contention of the company, that the right of action was 
forfeited by failure to issue a summons before July 31, 1889. 
Speaking through its adjuster, the corporation said, in effect, at the 
end of eleven months after the fire: “If you sue now the company 
will resist recovery on the ground that you have failed to furnish 
duplicate invoices on the demand of its authorized agent, in accord- 
ance with the conditions of the policy:” Insurance Co. vs. Cape- 
hart, 108 Ind., 270. When by this shrewd device the insured, who 
has paid the premiums and complied with his contract, is induced 
to engage in the laborious and expensive work of collecting dupli- 
cate invoices of tobacco received for eighteen months before the fire, 
and to allow twelve calendar months to elapse while so occupied, 
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without instituting suit, the adjuster, having played his part, is 
relegated to the background; and the company, by its counsel, 
comes into court, and says: “It is true the adjuster had the right 
to insist upon further proofs of loss, under the condition of the 
policy, but, in fact, sufficient proof had already been furnished him 
by the insured, though it was not incumbent on him to admit it, 
and he had a right to insist, as he did, upon the insufficiency of 
the proof sent on September 25, 1888; but the adjuster was only a 
special agent as to the stipulation limiting the time of bringing the 
action.” By the terms of the policy the insured was bound to 
furnish proofs of loss within sixty days after the fire occurred; and 
it was not on argument, and we suppose will not now be, denied 
that the adjuster or other agent of a company intrusted with the 
duty of receiving and passing upon the statement of the loss has, 
by implication arising out of the authority given him, the power to 
extend the time for furnishing the proofs: Insurance Co. vs. 
Schollenberger, 44 Pa. St., 259. 

So it is well settled that if, instead of extending the time for filing 
proofs of loss, the adjuster, who is charged with the duty of 
examining them, informs the assured before the expiration of the 
sixty days that he denies the justice of his claims and will not pay 
it, such conduct, by implication, renders it unnecessary to make 
out a statement of loss, and is held to be a waiver of the require- 
ment to furnish it, as well as of the condition that suit shall not be 
brought within that time: Insurance Co. vs. Jacobs, 56 Tex., 366; 
2 May, Ins., § 504. As a general rule, if the insurer, through the 
conduct of any agent acting within the scope of his authority, lead 
the insured into an infraction of one of the conditions of a policy 
by insisting upon the performance of a duty enjoined by another 
clause of the policy, and inconsistent with the observance of such 
condition, the insurer will be estopped from insisting upon a forfeit- 
ure: 2 May, Ins., 1144, and notes 2, 3, §§ 497, 499. And it has 
been expressly held that “statements by a local insurance agent 
that the plaintiff's loss was ‘all right,’ and that the company would 
pay the amount, constitutes a waiver by the company of the clause 
in the policy requiring formal proof of loss, and also the one bar- 
ring suits not brought within one year: Ide vs. Insurance Co., 2 
Biss., 335;” 2 May, Ins., § 504. The authorities cited, and many 
others, recognize the power of even a local agent, while acting 
within the scope of his authority, to waive the forfeiture prescribed 
for the infraction of a given condition in a policy by leading him 
into the reasonable belief that it will not be insisted on; and they 
also lay down the principle that the company is estopped in such 
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cases from taking advantage of the breach of the condition, because 
it would be fraudulent to do so. In Muse vs. Assurance Corp. (108 
N. C., 242), it is declared that such stipulations, operating as for- 
feitures, are construed strictly, and comparatively slight evidences 
of waiver have been held sufficient to prevent their enforcement: 
Ripley vs. Insurance Co., 29 Barb., 552; Ames vs. Insurance Co., 
14 N. Y., 253. 

Counsel for defendant seem to have overlooked the fact that the 
plaintiffs are not insisting that the defendant company, by the con- 
duct or the words not reduced to writing of its authorized agents, 
could extend the operation of a statute of limitations, but that it 
could by language uttered and acts done by such agents, while in 
the line of duty, waive the exaction of a forfeiture, which is not 
favored by the court. Says Judge Christiancy in Insurance Co. vs. 
Hall (12 Mich., 211), in referring to a stipulation similar to that 
under consideration: “If valid at all, it was valid as a contract, 
not as a statute. A limitation fixed by statute is arbitrary and 
peremptory, admitting of no excuse for delay beyond the period 
fixed, unless such excuse be recognized by the statute itself. But 
a limitation by contract, if valid, must, upon the principle govern- 
ing contracts, be more flexible in its nature, and liable to be defeated 
or extended by any act of the defendant which has prevented the 
plaintiff from bringing his action within the prescribed period.” In 
that case it was held that the condition was waived by furnishing 
no opportunity to plaintiff to serve process just before the expira- 
tion of the twelve months. A case directly in point is Ames vs. 
Insurance Co., supra, where, in discussing the waiver of a similar 
condition, that suit must be brought within six months, the court 
said: “The defendants had it in their power, by objecting to the 
proofs of loss, and neglecting or refusing to file them, to extend 
the time in which they were required to pay beyond the period of 
‘six months after the occurrence of the loss; and in such case, 
clearly, it could not be pretended that the insured had stipulated 
away his right of action, but the defendant would be deemed to 
have waived the twelfth condition. In this case the proofs of loss 
were delivered to the defendants some nine days after the fire, 
They were retained without objection eighty-five days, or within 
five days of the time when the loss was due and payable by the 
ninth condition. It was then first suggested by the secretary that 
the proofs were incomplete, in not setting forth, as required, 
whether or not the insured property was incumbered. Seven days 
thereafter, and on the 14th of October, the plaintiff transmitted an 
affidavit to the company, supplying the alleged defect. No further 
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objection was heard from the defendants; but they had secured all 
that was probably desired—an extension of time for ninety days 
from the 14th of October, and put it out of the power of the plaint- 
iff to successfully maintain an action commenced within six months 
after the loss occurred. He was told, in effect, that the defendant 
would insist on the terms of the ninth condition (which provided 
that suit could not be brought for ninety days after filing proof of 
loss) as to the time when the loss was due and payable, and that, 
if he commenced an action to avoid the bar prescribed by the 
twelfth condition, they should interpose the defense that by the 
contract the insurance money was not yet due and payable. Itcan- 
not be doubted that the defendant intended to and did waive the 
limitation stipulated by the twelfth condition.” This opinion is 
cited with approval by leading text-writers and many of the courts. 
Says May (volume 2, § 505): “Thus the insured is estopped to 
object to a failure to bring suit within the time limited by an offer 
to pay the loss afterwards, or when such failure is induced by the 
conduct of the insurer ’—citing Ames’ case to sustain the position. 
In Muse vs. Assurance Corp., supra, this court, following the cur- 
rent of authority, held that the stipulation that there should be a 
forfeiture, unless suit should be brought within twelve months after 
the loss, operated as a contract which might be waived, and not as 
a statute of limitations. Indeed, in that case it was declared that 
plaintiff might have submitted to judgment of nonsuit, and brought 
a new action within a year after such judgment, though after the 
expiration of twelve months from the fire, if the limit had been 
imposed by a statute instead of by contract. When the rights of 
Muse were declared lost because the principles applicable to the 
statute of limitations did not apply to a contract, we are at a loss 
to understand how counsel can contend that in the case under con- 
sideration the plaintiffs have lost their right of action, because the 
bar of the statute of limitation cannot be extended except by an 
agreement in writing, and upon consideration, or, at any rate, & 
direct promise not to plead it. Neither Joyner vs. Massey (97 
N. C., 148), nor any of the class of cases to which it belongs, apply 
to that at bar. We might concede the law in its application to 
statutes of limitations to be just what counsel insisted that it was, 
and still the plaintiffs would be protected by the well-established 
principle that contracts providing for forfeitures are more “ flexi- 
ble” than statutes of limitations, and may be waived by very 
slight circumstances: Muse vs. Assurance Corp., supra; Insurance 
Co. vs. Hall, supra; Ames’ case, supra; 2 May, Ins., § 505. The 
usual stipulation in a policy that no agent of the company is author- 
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ized to change its terms or conditions, and that they shall not be 
waived except in writing indorsed on the policy, does not apply to 
conditions to be performed after the loss is incurred, nor invariably 
even to the warranties of the contract, if any fraud be practiced: 
Carson vs. Insurance Co., 43 N. J. Law, 300; Whited vs. Insurance 
Co., 76 N. Y., 421; Insurance Co. vs. Capehart, 108 Ind., 270; Fish- 
beck vs. Insurance Co., 54 Cal., 422; Day vs. Insurance Co., 81 Me., 
244; Insurance Co. vs. Weiss, 106 Pa. St., 20; Hornthal vs. Insur- 
ance Co., 88 N. C., 71; Dupree vs. Insurance Co., 93 N. C., 240; id., 
92 N. C., 422; Grubbs vs. Insurance Co., supra; Follettee vs. Asso- 
ciation, 107 N. C., 240; Lamberton vs. Insurance Co. (Minn.) 
Where, as in our case, the insured is led by the conduct of an agent 
of the company, acting within the scope of his authority, to believe 
that the stipulation will not be insisted on, or such agent insists 
upon another stipulation, inconsistent with its enforcement, the con- 
dition is deemed waived without the indorsement on the policy. 

The plaintiffs’ counsel, on May 10, 1889, demanded a settlement 
of the president; and the secretary replied, referring them to the 
adjuster, who had “the matter in hand” and would treat with 
them, thus waiving directly their rights to arrange the matters in 
controversy, if such authority would otherwise have been exclu- 
sively in them, and holding the adjuster out to the plaintiffs as 
armed with full power to represent the company and treat with the 
plaintiffs or their attorneys in their stead (see letter of the secre- 
tary) as fully as they or either of them could do. The facts in our 
case, therefore, present a peculiar aspect, in that the adjuster is 
expressly clothed with plenary power in the conduct of the settle- 
ment, as far as the president and the secretary of the company 
could confer such authority. Considering Spencer, then, as the 
representative of the president, and so held out by his letter, he 
had authority, either directly or by implication, as a general agent 
of the company, in the language of Chief-Justice Smith in Horn- 
thal vs. Insurance Co., supra, “to waive a forfeiture, and dispense 
with what would otherwise cause it.” 

We are aware that it is possible to find authority in support of a 
different view of this case from that taken by us; but we prefer, as 
between conflicting opinions, to¢ollow that line of authorities that 
does not leave an ignorant individual, who has made an honest 
effort to perform his contract, at the mercy of shrewd agents of 
corporations, because of stipulations with which he has been bound 
hand and foot. We have no sympathy with any construction of 
contracts which would leave the courts powerless in the presence 
of an acknowledged fraud, though it be perpetrated by hedging 





748 Supreme Court of North Carolina. [ Aug., 


one about with restrictive conditions and forfeitures, so that, pursue 
what course he will, he runs counter to a stipulation which, if 
strictly enforced, is fatal to his recovery of the money justly due 
to him, in consideration of the fact that he has paid his premiums, 
and comes before the court with clean hands. Under such circum- 
stances, technical defenses should be disregarded upon slight evi- 
dence of a waiver of rights under them, in order to do substantial 
justice. 

We think, for the reasons given, that there was no error in the 
charge of the court below, of which the defendant had just cause 
of complaint. His honor put upon the plaintiffs the burden of 
showing that the adjuster made the promise to pay, for the purpose 
of inducing delay, and then taking advantage of it under the limita- 
tion stipulation, though we consider the demand of the adjuster 
for the performance of any condition that he had a right to insist 
on, and which was inconsistent with the bringing of the action 
within the limited time, a waiver of that stipulation: Ames vs. 
Insurance Co., supra. It seems to us, also, that the judge might 
have told the jury that, if the stipulation was waived by the conduct 
and language of the adjuster, then the plaintiffs were left free from 
any restriction as to the time of bringing suit, except such as was 
imposed by the statute of limitations. The waiver which the jury 
found was made by the adjuster grew out of his insisting upon 
proofs which it required an indefinite time to procure and furnish; 
and it must be construed to have been absolute and unconditional, 
not an extension of its operation while the proofs were being pro- 
duced. If the right to demand the forfeiture was waived at all, it 
was by such conduct on the part of the adjuster as made it inequit- 
able for the company to insist upon the stipulation; or, in other 
words, it was because the defendant was estopped by its conduct 
from enforcing that clause of the contract, then nor afterwards: 2 
May, Ins., § 505, and other authorities cited supra. If the defend- 
ant was estopped from enforcing the forfeiture by matter in pais, 
such as the conduct of its agent, inconsistent with the right to 
demand a compliance with it, it is difficult to understand how the 
estoppel could operate to defer the enforcement, instead of 
destroying the right to insist upomit entirely. There was no error. 


Merrion, C. J. (dissenting-) 
The policy sued upon in this action contains this clause of agree- 
ment: “It is expressly covenanted by the parties hereto that no 
suit or action against this company for recovery of any claim by 
virtue of this policy shall be sustainable in any court of law or 
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chancery unless commenced within twelve months next after the 
loss shall have occurred; and should any suit or action be com- 
menced against this company after the expiration of the aforesaid 
twelve months, the lapse of time shall be taken and admitted as 
conclusive evidence against the validity of such claim, any statute 
of limitation to the contrary notwithstanding.” The court has held 
that such agreement is valid and binding on the parties toit: Muse 
vs. Assurance Corp., 108 N. C., 240; Pioneer Manufacturing Co. vs. 
Phenix Assurance Co., 106 N. C., 28. The alleged loss of the 
plaintiffs occurred on July 31, 1888; and more than twelve months 
next thereafter, to-wit, on the 4th of June, 1890, this action began. 
Hence, by the express agreement above set forth of the parties, the 
alleged cause of action is without any force of validity, and not 
actionable. 

The plaintiffs allege, however, that their delay in bringing their 
action was induced by the defendant. “And they further say that 
defendant ought not to be allowed to set up said limitation of 
forfeiture as a defense to this action, since the delay in bringing 
this suit was caused by the actions and promises of the defendant, 
which induced plaintiffs to believe that the said limitation would 
not be pleaded or relied on.” But the policy contains this further 
clause of agreement: “And it is further expressly covenanted by 
the parties hereto that no officer, agent, or representative of this 
company shall be held to have waived any of the terms and condi- 
tions of this policy, unless such waiver shall be indorsed hereon in 
writing.” This agreement does not contravene any principle or 
policy of the law. It is reasonable, and there is no legal reason 
why it is not valid. The parties might make it, as they did, a 
material part of the contract of insurance. It is not pretended 
that the defendant or its agent waived the agreement that the 
plaintiffs, in case of loss, should bring their action within twelve 
months next after it accrued, by writing or indorsement on the 
policy, or in writing at all. The plaintiffs knew of this agreement. 
It is presumed and must be taken that they had knowledge of it. 
It is not contended that they did not. It was, therefore, their 
laches if they allowed more than twelve months to elapse after their 
loss before they brought their action, without having a waiver as 
to the lapse of time indorsed on the policy. In the face of the 
express stipulation above recited, and the absence of an indorse- 
ment of such’waiver on the policy, and in the absence of all agree- 
ment of such waiver, I cannot see any just or valid reason, legal or 
other, why the agreement of the parties shall not be enforced 
according to its plain terms and purpose. It is not alleged that the 
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defendant or its agent fraudulently induced the plaintiffs to delay 
the bringing of their action, but simply that they were induced to 
do so by the defendant’s “actions and promises.” It appears that 
the plaintiffs furnished their proof of loss. The defendant's 
agent (the adjuster) insisted that they should furnish certain other 
evidence of the extent of their loss. But the plaintiffs did not ask 
the agent of the defendant to waive the lapse of time in writing on 
the policy or otherwise, as they might have done. They said nothing 
on that subject. Nor did the defendant or its agent intimate that 
he had any authority to do so, nor did he promise to do so. There 
was no evidence sufficient to go to the jury to prove such a waiver 
by act or promise in writing or otherwise. The evidence relied 
upon, fairly interpreted, gives rise to no more than conjecture or 
the merest inference, that ought not to be allowed to prevail to de- 
stroy a plain and express stipulation. If evidence of the waiver, 
other than a waiver in writing indorsed on the policy, could be 
competent at all, it should have been clear and distinct, not such as 
gave rise to mere inference or possible implication. Moreover, it 
was in evidence, without contradiction, that the adjuster had “no 
authority to waive any stipulations of the policy.” 

This case is very different from Joyner vs. Massey (97 N. C., 148), 
and other like cases cited for the plaintiffs. In these cases the de- 
fendants expressly asked and induced the plaintiffs not to sue, and 
promised directly that they would not plead the statute of limita- 
tions. The court properly held that it would be unconscionable 
and a fraud upon the plaintiffs to allow the defendants to avail 
themselves of that plea. But here the defendant did not request 
the plaintiffs not to sue, nor did it promise not to avail itself of the 
express agreement under consideration. In view of this agree- 
ment the waiver should have been clear and distinct, not left to 
mere inference. 

The court instructed the jury that if the defendant’s agent, on 
the Ist of June, 1889, required the plaintiffs to produce certain 
duplicate warehouse bills, the plaintiffs would be entitled to a rea- 
sonable time within which to procure and produce the same, and 
left it to them to determine what was such reasonable time. The 
view I have taken above renders it unnecessary for me to point out 
the error in this instruction. I deem it worth while, however, to 
say that what is reasonable time is not a question of fact for the 
jury to determine, but is a question of law, to be determined by 
the court, when the facts are found or admitted; and, when the 
facts do not appear, the court should submit the evidence to the 
jury, instructing them that there would or would not be reasonable 
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time, accordingly as they might find the facts in view of varying 
aspects of the evidence: See Emry vs. Railroad, 109 N. C., 589, 
and cases there cited. In my judgment, there is error, and there 
ought to be a new trial. 


SUPREME COURT OF PENNSYLVANIA. 


PEOPLE’S NATURAL GAS CO. 
v8. 


FIDELITY TITLE & TRUST CO., To vsE oF 
INSURANCE Co. OF NORTH AMERICA.* 


Where the defendant who caused the loss by fire through negligence was re- 
leased from all claims arising therefrom by insured, providing, however, 
that the release did not affect the claims of insured against insurers for 
loss by fire which should be in addition to the consideration paid for the 
release, and it was found that the agreement covered loss from explosion 
only and not from fire. 


Held, That the release did not bar an action against defendant by an insurer 
who had paid for a fire loss. 


Held, That a formal assignment of the claim or subrogation was not neces- 
sary to enable the insurer to maintain its action. 


The trust company, as trustee of the property destroyed by fire, 
entered into the following contract with the gas company :— 


It is agreed by and between the Fidelity Title and Trust Company, as 
trustees of the Patterson property, and the People’s Natural Gas Company, as 
follows: The said first party, in consideration of the payments hereinafter 
mentioned by the said second party to be made, do hereby release and acquit 
the said second party from and against all claims or demands of every kind 
of the said first party, arising out of or occasioned by the explosion in the 
Patterson block on October 19th, 1887, including claims for loss or suspension 
of rent by the tenants of said first party. It is understood that the fore- 
going settlement and release do not affect the claim of said first party against 
insurance companies for loss occasioned by fire, and which claim said first 
party shall be entitled to receive in addition to and independently of the sum 
paid by second party. 

The following was plaintiff's point as affirmed by the trial court: 
By the release in evidence, made by the Fidelity Title & Trust Com- 
pany, trustee of the property destroyed, to the People’s Natural 
Gas Company, the trust company asserted the existence of a claim 
for loss by fire against the different companies having policies cov- 
ering such property. The evidence shows that plaintiff was one of 


*Decision rendered, May 30, 1892. 
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the companies which had a policy at the time on the property, and 
has paid the loss demanded from it. Therefore defendant cannot 
now be heard to deny the validity of the claim, or assert its release 
or extinguishment. 


George Surras, 3p, for Appellant. 
Wa. B. Roperrs and Isaac S. Van Vooruis, for Appellee. 


McCottvm, J. 

The specifications of error in this case are founded upon the an- 
swer to the points submitted by the parties. The first and most 
material question raised by them is whether the agreement on the 
30th December, 1887, between the Fidelity Title & Trust Company, 
as trustee of the Patterson property, and the People’s Natural Gas 
Company, appellant, is a bar to this action. In Insurance Co. of 
North America vs. Fidelity Title & Trust Co, (123 Pa. St., 523), the 
present appellee unsuccessfully contended that this agreement re- 
leased the People’s Natural Gas Company from liability for fire loss, 
and consequently constituted a bar to the action against the insur- 
ance company to recover its proportion of the same. If this 
loss was caused by the negligence of the People’s Natural Gas 
Company, the liability for it was on such company, and the po- 
sition of the insurer was that of a surety who is discharged by a 
settlement or agreement which releases the principal. It became 
necessary, therefore, in the case cited, to construe the agreement in 
question, and determine whether it operated as a release of the 
People’s Natural Gas Company from liability for the fire loss. If 
it did, it also operated as a discharge of the insurance company 
from its liability upon its covenants in reference to the same. It 
was held that the rights and obligations of the parties respecting 
the fire loss were not affected by the agreement. The reasons for 
this conclusion were clearly and forcibly stated by our Brother Wil- 
liams, who delivered the opinion of the court, and it is not neces- 
sary to repeat them here. It is sufficient on this branch of the case 
to say that nothing was developed on the trial of the present issue 
which afforded any ground for modifying the written agreement, 
or suggested any doubt of the correctness of the former construc- 
tion of it. The ianguage objected to in the appellee’s point, which 
was affirmed, was taken from the opinion in Insurance ©o. of North 
America vs. Fidelity Title & Trust Co., supra, and, as there used, 
manifestly means that the gas company, having expressly excepted 
the fire loss, could not afterwards be heard to allege that the claim 
for it was invalidated and extinguished by the agreement. It is 
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equally manifest that this is the sense in which it was used and un- 
derstood in the court below, because the instructions to the jury 
were explicit and emphatic that there could be no recovery unless 
it was found from the evidence that the loss was caused by the 
negligence of the appellant company, and that in ascertaining the 
amount of the loss the judgment against the insurance company 
could not be considered. In the light of these instructions, and 
the fact that the utmost latitude was allowed for a defense on the 
merits, the criticism of the affirmance of the appellee’s point seems 
groundless. 

The construction of the written agreement was for the court, and 
the refusal to allow the jury to find what the parties meant by it 
was so obviously proper that no argument or citation of authority 
is required for its vindication. 

An assignment of the claim by the Fidelity Title & Trust Co., or 
a formal order of subrogation to its rights, is not necessary to the 
maintenance of the suit in its present form. The facts which en- 
title the appellee to such abrogation appear in evidence, and are 
undisputed, and the Fidelity makes no objection to the use of its 
name in the enforcement of the claim. 

There is no evidence in the ease which. warrants an inference of 
collusion between the Fidelity Company and the appellee in the 
suit on the insurance policy, or that the appellee had any defense 
to the action which it neglected to make. It did not allege that the 
policy was void by reason of a violation of its conditions, and it is 
not apparent now that there was any ground for such a defense. 
Besides, it is not clear that the appellee owed any duty to the ap- 
pellant to make this defense, if it existed. The liability of the ap- 
pellant for the loss in question is grounded on its own negligence, 
and is primarily to the owner of the property damaged thereby. 
This liability was not affected by the agreement of December 30, 
1887, and the present action is simply in enforcement of it. We 
think the evidence was sufficient to enable the jury to find without 
difficulty, and with reasonable certainty, the amount of the fire loss. 
It was this loss which was excepted from the agreement, and de- 
ducted from the estimate of the total loss as revised by the presi- 
dent and agents of the appellant company, and it was testified to by 
James Wherry, one of the appraisers appointed by the Fidelity 
Company to ascertain it. The specifications are overruled. 

Judgment affirmed. 


VOL. XXI.—48, 





Appellate Court of Indiana. 


APPELLATE COURT OF INDIANA. 


NEW 
v8. 


GERMAN INS. CO., or FrReerporr.* 


The policy after being assigned without consent in violation of its terms was 
sent to the agent for his endorsement, and returned unendorsed for want 
of authority, with the sugggestion that it be sent to general agent, who 
would endorse consent. The general agent also, however, returned it 
unendorsed without explanation. The assignee without examining sup- 
posed it had been endorsed. 


Held, that there was no consent to the assignment, and the policy was void. 


SrerHen E. Urmston, for Appellant. 
Winter & Exam, for Appellee. 


CRUMPACKER, J. 

This action was brought by New against the insurance company 
upon a policy of fire insurance issued by the defendant to one 
Pierson, covering certain buildings in the state of Missouri. The 
policy contained the following provision respecting the assignment 
thereof, and the change of title to the property insured :— 

If the property, or any part thereof, shall be sold, conveyed, incumbered 
by mortgage or otherwise, or any change takes place in the title, use, occupa- 
tion, or possession thereof, whatever, or if foreclosure proceedings shall be 
commenced, or if the interest of the insured in said property, or any part 
thereof, now is or shall become any other than a perfect legal and equitable title 
and ownership, free from all liens whatever, except as stated in writing 
hereon, * * * orif the policy shall be assigned without written consent ; 
thereon, then, and in every such case, this policy shall be absolutely void. 

It is alleged in the complaint that plaintiff became the owner of 
the property after the execution of the policy, by purchase, and the 
title was transferred to him by said Pierson by deed; that said 
Pierson transferred the policy to plaintiff by an assignment in due 
form indorsed thereon, and plaintiff then sent it to an agent of the 
defendant at Hopkins, Mo., to procure the defendant’s consent to 
such assignment, but such agent returned the policy with notice 
that he had no authority to give the necessary consent, and sug- 
gested that plaintiff send it to the defendant’s general agents, then 
residents of Maryville, Mo., who would, without any trouble, con- 
sent to said transfer in writing; that thereupon the plaintiff caused 
said policy to be forwarded to the said agents, who issued the said 


* Decision rendered, May 27, 1812. 
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policy or caused the same to be issued, and who received the same 
by due course of mail; that they retained it some considerable time, 
and then returned it to the plaintiff by mail without any word of 
explanation, without any disapproval thereof, without any expres- 
sion or word in regard to the same, and without returning or offer- 
ing to return to him or the said Pierson any part of the unearned 
premium received on “said policy;” that plaintiff, on receiving 
said policy from said agents, supposed, and in good faith believed, 
that the necessary written consent had been indorsed thereon, and, 
so believing, omitted to examine the same, but luid it away in his 
safe untll after the loss occurred,—something over a year there- 
after; that he was led to believe that consent had been indorsed 
upon the policy by the representations of the defendant’s agent at 
Hopkins, Mo., that the general agents would undoubtedly do so. It 
was also alleged that proof of loss had been made, and all condi- 
tions complied with, on the part of plaintiff. A demurrer was sus- 
tain to the complaint, and the plaintiff declined to amend, where- 
upon judgment was rendered against him. 

The question for decision arises upon the ruling of the court upon 
the demurrer. Appellant’s counsel insists that the assignment of 
the policy without the company’s consent did not ipso facto operate 
a forfeiture, but, having received notice of the assignment, some 
act or declaration upon the part of the company was necessary to 
produce that result; and, having remained silent, the breach of 
condition was waived. It is argued that the word “void” should 
be construed as “ voidable.” In many instances after an insurance 
company has notice of the breach of a condition which, according 
to the terms of the policy, would result in a forfeiture, it must in 
some affirmative manner manifest its avoidance of the policy, or 
the condition will be taken as waived: Association vs. Beck, 77 
Ind., 206; Havensvs. Insurance Co., 111 Ind., 90; Insurance Co. vs. 
Marple, 1 Ind. App., 411. A void contract is incapable of being in- 
spired with legal vitality except by some act equivalent in effect to 
anew execution. Hence it follows that the breach of any condi- 
tion that can be waived renders the contract voidable only. But a 
different principle applies to the question involved in this appeal. 
Insurance policies are contracts of indemnity, and are essentially 
personal in their nature. They relate to the insured, rather than 
the subject-matter of insurance, and at common law were nonas- 
signable. There is no statutory provision changing the common- 
law rule, but after a loss has occurred the policy becomes a chose 
in action, and is assignable as other choses in action are. Courts 
know, as a matter of general knowledge, that the character of the 
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insured is taken into account, as affecting the moral hazard of a 
risk; and this is an additional reason why a change of indemnitee 
should not occur without consent of the indemnitor. An insured 
must have an interest in the subject of insurance, or the policy will 
be held a wager contract, and void as against public policy Hav- 
ing obtained valid insurance, if the interest of the policy-holder 
ceases in the property covered, the policy at once becomes inopera- 
tive. There is, then, no possibility of a loss; consequently, no 
basis for indemnity. The contract being one of indemnity, and 
personal to the insured, it follows that any assignment by him, with 
a transfer of the title to the property, transfers no right in the in- 
surance to the assignee, without the consent of the insurer. Such 
consent is equivalent to the creation of a new contract between the 
assignee and the insurer, according to the terms of the policy 
assigned. It is not strictly an assignment, but the making of a 
new contract: Insurance Co. vs. Munns, 120 Ind., 30. This being 
the case, there never was any contract between the appellant and 
appellee, and consequently no conditions that could be waived. 
After the transfer of title, Pierson had no insurance, because he 
had nothing to insure. Hence, no right passed by the assignment 
of the policy. Appellant had no right to rely upon the suggestion 
of the first agent to whom he sent the policy that the general 
agents would indorse the company’s consent to the transfer. Con- 
ditions may be waived by silence, under some circumstances, but it 
is rare that entirely new indemnity contracts may be created in 
that manner. Judgment affirmed. 


SUPREME COURT OF UTAH. 


IDAHO FORWARDING CO. 
v8. 
FIREMAN’S FUND INS. CO.* 


The cashier of insured was also agent of the insurer, with authority to issue 
policies. He was directed by the manager of insured to renew the policy, 
which he promised but failed to do. The cashier testified that he in- 
tended to renew, and supposed he had done so. 

Held, That there was no valid contract of renewal. 


A question propounded to the manager in connection with his evidence 4s to 
conversation with the agent: ‘How long was the insurance to be? 


is improper, as calling for a conclusion of the witness. 
SSD 


* Decision rendered, April 1, 1892. 
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Admissions of the cashier subsequent to the conversation, that the property 
was insured, are not admissible. 


Bennett, Marswatt & Brapzey, for Appellant. 

A. R. Heywoop, for Respondent. 

Zang, C. J. 

The respondent alleged in its complaint that on the 1st day of Feb- 
ruary, 1889, in consideration of $46.20 paid as premium, its stock of 
goods at Hailey, Idaho, was insured in the sum of $2,000 by appel- 
lant, for one year from the 13th day of the same month, and that on 
the 2d day of the following July the goods were destroyed by fire. 
The plaintiff relies upon a contract in presenti, not a contract to 
thereafter insure. Albert Kiesel, who had an interest in plaintiff’s 
business, and manager thereof, testified that B. M. Mallory, the 
agent of both parties, said to him about the last of January or the 
first of February, 1889, that $5,000 of the insurance would expire ; 
that witness told him to renew the insurance, and that he said he 
would ; that the policies of the North British & Mercantile and 
Fireman’s Fund and Commercial Union were about to expire ; that 
Mallory said he would reinsure him in the Fireman’s Fund for 
$2,000, in the North British & Mercantile for $1,000, and in the 
Commercial Union for $2,000. Witness also said that the insurance 
was to be fur one year, and that the premium was to be $2.20 per 
$100. B.M. Mallory, the agent of both plaintiff and defendant, 
testifies that, soon after his employment as bookkeeper, Albert 
Kiesel, manager of the plaintiff, instructed him to renew all policies 
upon expiration, and to keep the amount of insurance to $14,500, 
and to pay premiums sixty days after issuance of policies ; that he 
was under the impression that the lapsed policies had been re- 
newed; that his intention was to renew them, but he negligently 
had allowed them to lapse; that, as cashier of the plaintiff, he was 
authorized to use its funds to pay premiums, and was directed by 
plaintiff’s manager to do so, and to keep the insurance to $14,500, 
The premium was not paid, but was tendered six days after the 
stock of goods had been consumed by fire. 

The proof is that Mallory, who was cashier of the plaintiff, and 
who was authorized and instructed by its manager to have its stock 
of goods insured, and who was also the agent of the defendant, and 
authorized by it to make contracts of insurance and to issue policies, 

-heglected to do as he was instructed, and what he promised plaintiff's 
manager he would do. He had an impression, as he said, that the 
property was insured, and neglected to issue the policy. He was 
authorized to appropriate plaintiff’s money, in his hands as its 
cashier, to the payment of the premiums, but neglected to do that. 
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If he had done so, he would have acted as plaintiff’s agent in so do- 
ing. At the time of the conversation, about the 1st of February, re- 
ied upon to establish the contract declared on, insurance then on 
the property to be renewed had not expired. It did not expire un- 
til the 13th day of that month. It was the duty of Mallory, under 
the instructions of plaintiff’s manager, to continue the risk after the 
old policy expired, by reinsuring, but the evidence shows that he 
neglected to do this. For the failure to follow plaintiff’s orders the 
defendant cannot be held responsible. It is apparent that Mallory 
failed to make the contract that he was authorized and instructed 
by plaintiff to make. An agreement to make a contract at a future 
day is not the equivalent of the one to be made, or of a present con- 
tract, though all the terms to be put in the latter are agreed upon. 
If one of the parties to the first agreement refuses to bind himself 
when the time comes, the court may compel a specific performance 
of it, if from the facts it would be equitable to do so; and if per- 
formance is decreed a judgment may be entered in the same case 
for the amount found to be due the plaintiff on the contract, if any 
amount is then due the plaintiff by its terms, or an action may be 
instituted on it if either party refuses to comply with it. By the 
language used on the Ist of February the defendant did not assume 
the risk the plaintiff contends thatthe did. That language had ref- 
erence to the insurance thereafter to be made. 

The plaintiff has set up in his complaint a contract in presenti. 
This action is not for specific performance: Taylor vs. Insurance 
Co., 47 Wis., 366 ; Sargent vs. Ins. Co., 86 N. Y., 626; Dinning vs, 
Insurance Co., 68 Ill., 414 ; Markey vs. Insurance Uo., 118 Mass., 178 ; 
Myers vs. Insurance Co., 121 Mass., 338 ; O’Reilly vs. Corporation, 
101 N. Y., 575. Commercial National Marine Ins. Co. vs. Union 
Mut. Ins. Cu. (19 How., 318), cited by counsel for respondent, was an 
equity cause to complete the specific performance of a contract to 
make reinsurance. The court in that case held that the bill for the 
specific performance of the contract should be maintained, it 
having been admitted that defendants would be liable as for a total 
loss on the policy if issued in conformity with the contract, and that 
the amount was then payable, and that no further question re- 
mained to be tried, and it was proper to decree the payment of the 
money which would have been payable on the policy if it had been 
issued. In Sanborn vs. Insurance Co. (16 Gray, 445) and Putnam 
vs. Insurance Co. (123 Mass., 324), relied upon by respondent's coun- 
sel, it was held that the evidence tended to show that the risk was 
to commence at the time the contracts sued on were made. The 
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facts of these cases are not analogous to the case in hand. In them 
the insurers assumed the risk by the contracts sued on. 

After the witness Albert Kiesel had narrated the conversation be- 
tween himself and Mallory on the 1st of February, plaintiff’s counsel 
propounded this question : “Now, if you know, how long was the 
insurance to be?” To which counsel for defendant objected on 
the ground that the conclusion of the witness was called for, and 
not the language used, or the substance of it. The objection was 
overruled by the court, and defendant excepted. This ruling is as- 
signed as error. The intentions of the parties to contracts must be 
ascertained from the language used in them, or in making them, in 
the light of the surrounding circumstances, and this rule applies to 
the interpretation of verbal contracts as well as to written ones. It 
was improper to call for the conclusion of the witness as to the term 
of the insurance, or as to the premium to be paid. Those facts 
should have been found from the language used by the contractors. 
They could not be ascertained from the inferences and conclusions 
of the witness. 

Witnesses were permitted, over the objections of defendant’s 
counsel, to testify to admissions of the agent Mallory, made long 
after the alleged contract was made, to the effect that the property 
was insured. To the ruling of the court in overruling such objec- 
tions the counsel for the defendunt excepted, and assigns the same 
as error. A witness may testify to the language of an agent in 
making an oral contract, because such language is within the 
agent’s authority. Being authorized to make the contract, his lan- 
guage in making it is authorized by the principal. But authority 
to make a contract does not empower the agent at a subsequent 
time to admit away his principal’s rights. The admissions of an 
agent are admissible so far as the principal has authorized them to 
be made, and no further. Greenleaf says: “But it must be remem- 
bered that the admission of the agent cannot always be assimilated 
to the admission of the principal. The party’s own admission, when- 
ever made, may be given in evidence against him ; but the admis- 
sion or declaration of his agent binds him only when it is made dur- 
ing the continuance of the agency in regard to an action then 
depending, et dum fervet opus. It is because it is a verbal act, and 
part of the res geste, that it is admissible at all ; and therefore it is 
not necessary to call the agent himself to prove it:” 1 Greenl. Ev., 
§ 113. The court said in the case of Railroad Co. vs. O’Brien (119 
U.S., 99): “Referring to the rule as stated by Mr. Justice Story in 
his treatise on agency (section 134), that ‘where the acts of the 
agent will bind the principal, there his representations, declarations 
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and admissions respecting the subject-matter will also bind him, if 
made at the same time, and constituting a part of the res geste,’ 
The court, speaking by Mr. Justice Strong, said : ‘A close attention 
to this rule, which is of universal acceptance, will solve almost ev- 
ery difficulty. But an act done by an agent cannot be varied, qual- 
ified or explained either by his declarations, which amount to no 
more than a mere narrative of a past occurrence, or by an isolated 
conversation held, or an isolated act done, at a later period. The 
reason is that the agent to do the act is not authorized to narrate 
what he had done, or how he had done it, and his declaration is no 
part of the res geste.’” For the reasons above indicated the court 
is of the opinion that the judgment of the court below should be 
reversed, and that a new trial should be granted. 
Anderson and Blackmore, JJ., concur. 


SUPREME COURT OF TEXAS. 


LESTER 
v8. 


NEW YORK LIFE INS. CO.* 


The contract between a general agent and one whom he appointed district 
agent fixed the commissions, and stipulated that the latter should have 
no claims against the company for commissions or other services. 


Held, That he had no right of action against the company for breach of con- 
tract. 

The contract granted no exclusive rights, but stipulated that in case any 
other agent secured business the commissions should be divided. 


Held, That the appointment of another agent was not breach of contract. 


S. Tatrrearro and A. C. Auten, for Appellant. 
Hurtcneson, Carrinaton & Szars, for Appellee. 
CotuarD, J. 

Suit by J. E. Lester, the appellant, against the New York Life 
Insurance Company, for damages alleged to have resulted from a 
breach of its contract with him, which contract was in writing, was 
attached to the petition as an exhibit, and made a part of the same. 
It is alleged that the company appointed him its district agent to 
canvass for life insurance in the western district of Texas upon 
certain stipulated commissions as compensation; that his appeint- 
ment was exclusive to plaintiff; that he went to El Paso, the head- 


" ® Decision rendered, March 22, 1892. 





1892. j Lester vs. New York Infe Ins.Co. 761 


quarters of his district, and there found another duly-accredited 
agent of the company, with authority from the company to act as 
its agent in the district, whose authority to so act was anterior to 
that of plaintiff, by reason of which, and of a notice given by the 
agent to him, he was unable to do any business, and was compelled 
to return to bis home in the city of Houston, to his damage by 
such breach of the contract in certain expenses, loss of time, and 
profits he would have made in the business if he had been allowed 
to conduct the same as the sole and exclusive agent in the territory 
assigned to him. The contract filed with the petition is substan- 
tially as follows: “This agreement, made this 10th day of April, 
in the year 1891, between W. E. Moore, general agent of the New 
York Life Insurance Co., party of the first part, and Jemison E. 
Lester, of El Paso, Texas, party of the second part, witnesseth.” 
Moore than appoints Lester district agent as alleged in general 
terms, but does not give him any exclusive rights as sole agent. 
He is appointed “as district agent of said company, for the pur- 
pose of canvassing for applications,” etc. He is prohibited from 
making any contract for the company. He is required to “act 
exclusively as agent for said company, so far as to tender to it all 
applications obtained by him or under his control,” and “to devote 
sufficient time and energy in the service as to qualify him as a good 
and efficient district agent.” The contract has, next, stipulations 
as to what shall be done with moneys received by him, apportions 
his district, fixes his compensation by commission on original cash 
premiums on policies effected with the company “by or through 
said district agent,” and it is then agreed as follows: “That in case 
said general agent, or any special agent acting for said general 
agent, shall secure business conjointly with said agent, the above 
rates of commission shall be divided equally.” It is also agreed 
that said district agent shall not, under any circumstances, endeavor 
to prevent a person from insuring through any other agent of said 
company by offering such person the commission, or any part 
thereof. The agreement also stipulates that said district agent 
shall have, under this agreement, no claims whatever for commis- 
sions or other services against the New York Life Insurance Com- 
pany, and that the said general agent may offset against any 
claims under this contract any debt or debts due by said district 
agent to said general agent. The agent is required to “keep 
deposited with the general agent (or said company) a satisfactory 
bond for the faithful performance of all his duties pertaining to 
this district agency.” Plaintiff made Moore (the general agent) a 
party defendant, but dismissed him before the trial, leaving the 
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suit standing only against the company. The court sustained 
defendant’s general demurrer to the petition, and, plaintiff declining 
to amend, judgment was rendered that plaintiff take nothing, and 
that defendant go hence. Plaintiff has appealed. 

The question raised by the assignment is, does the petition state 
a cause of action against the company? It is contended by appel- 
lant that, though the contract shows it was made with Moore, it is 
alleged that he had authority from the company to do so, and that 
the demurrer should not have been sustained on the ground that 
the contract was with him only. Such an allegation was made, and 
it was sufficient to admit the testimony of the agent’s authority to 
act for the company. It is also alleged that the contract bound 
the company. In determining this question, the court below 
properly looked to the contract, and decided that it did not. The 
contract itself, being made a part of the petition as an exhibit, con- 
trolled the averment. It shows affirmatively that the company was 
not to be bound by the contract. It stipulates that plaintiff shall 
have no claims whatever for commissions or services against the 
company. No other claim could grow out of the contract, and a 
breach of it would not give plaintiffa right of action against the 
company, the suit being against the company for a breach of its 
own contract: Freiberg vs. Magale, 70 Tex., 116. In so deciding, 
we keep in view the fact that the suit is against the company on its 
contract, or alleged contract, with plaintiff, or, rather, for a breach 
of it, and is not a suit against it for preventing plaintiff from per 
forming a contract with Moore, on which Moore alone would be 
liable, but which he was authorized to make. 

But, if this view of the case is not tenable, there is another 
ground upon which we think the demurrer was properly sustained. 
The petition alleges that by the contract plaintiff was to have the 
exclusive right to act as the company’s agent in the district assigned 
to him, and that the breach alleged consists in his having to retire 
from the business because another agent of the company had a 
prior contract with it covering the same territory. Again, upon an 
inspection of the contract, we find that it contradicts the aver- 
ment that plaintiff was to have the exclusive or sole agency in the 
district. The contract not only does not constitute him the sole 
agent, but it contains express stipulations wholly mconsistent with 
such an inference, recognizing the right of the company to have 
other agents in the same district. We have before quoted the » 
stipulations of the contract where such right is recognized, requir- 
ing a division of commissions upon joint work with another agent, 
and which prevent him from interferring with the work of such 
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other agent by offering the applicant the whole or any part of his 
commission. We need not further discuss the matter. The court 
did not err in sustaining the demurrer, and we conclude the 
judgment should be affirmed. 


Per Curtam. Affirmed, as per opinion of commission of appeals. 


APPELLATE COURT OF INDIANA. 


CRISWELL, 
v8. 


RILEY. 


An insurance company offered a broker a certain commission on all business 
sent to it which was refused by his regular companies, Plaintiff applied 
to the broker for insurance in his regular companies. The broker replied 
that they refused the risk, but he offered to obtain it elsewhere, and 
wrote an application to the company above, which was accepted, and a 
policy returned, which stipulated that itshould not be binding until pay- 
ment of premium to a duly commissioned and authorized agent. 


Held, That the broker was such agent to deliver the policy and receive the 
premium. 


Fretos & Ewine, for Appellant. 
L. C. Emprez, for Appellee. 
Rostnson, C. J. 

This was an action by the appellee against the appellant to re- 
cover a loss sustained by the appellee by fire, it being claimed by 
the appellee that he employed the appellant as his agent to procure 
an insurance of the property destroyed by fire, and that the appel- 
lant as such agent did procure an insurance on said property for 
the appellee in the Kittanning Insurance Company, of Kittanning, 
Pa., and procured to be issued and delivered to the appellee a 
policy insuring said property against loss by fire by said company, 
and paid to the appellant, as his agent, the amount on the premium 
required to obtain said policy, to be paid by the appellant to said 
insurance company; that afterwards, and before the expiration 
of term of said insurance mentioned in said policy, said property 
was destroyed by fire; and that, by reason of appellant failing and 
neglecting to pay over to said insurance company said premium so 
paid him by the appellee, said policy was void, and the appellee 
could not obtain from said insurance company said loss, or any part 


* Decision rendered, April 12, 1892. 
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thereof. The complaint was in three paragraphs. The appellant 
filed a demurrer to each paragraph, which was overruled, and excep- 
tion saved. The appellant answered by general denial. The cause 
was tried by the court with a finding and judgment for the appellee. 
The appellant moved for a new trial, which was overruled, and ex- 
ception saved. — 

It is assigned for error in this court that the court erred in over- 
ruling the demurrer to each paragraph in the complaint and in 
overruling the motion for a new trial. In the discussion of the 
alleged error of the court in its rulings on the demurrer to each 
paragraph of the complaint, counsel for the appellant complain 
only as to the ruling on the demurrer as to the first and second 
paragraph of the complaint, as the cause was tried on these two 
paragraphs. There was no evidence introduced to sustain the third 
paragraph, and it will not, for that reason, be further noticed. 
The first paragraph of the complaint, after stating appellee’s owner- 
ship of the property sought to be insured, describing the same, 
stating the value, etc., alleges substantially the following facts: 
That the appellant was on the Ist day of December, 1887, and had 
been for more than one year prior thereto, an insurance broker, 
doing business in the vity of Princeton, etc.; that while the appel- 
lant was engaged in said business the appellee applied to him as 
such broker for a policy of insurance against loss by fire upon the 
property therein described, and the appellant then and there under- 
took and agreed to and with the appellee to procure for him such 
insurance, and afterwards, on the 22d day of December, 1887, appel- 
lant, pursuant to said undertaking and agreement, delivered to the 
appellee a certain duly-executed policy of insurance upon the 
property therein described, and for the amount therein stated, 
purporting to have been executed by the Kittanning Insurance 
Company, of Kittanning, Pa., to insure and indemnify the appellee 
against loss by fire as to said property, not exceeding the several 
sums specified, ete., for the period of one year from said day; that 
appellee received and accepted said policy of insurance, and then 
and there paid over and intrusted to the appellant the full amount 
of the premium upon said policy and for said insurance in the sum 
of $34; that appellant received and accepted said premium, and 
then and there undertook and agreed to pay over and transmit the 
same to said company at its office in Kittanning, Pa., but appellant 
wholly failed to pay over or transmit said premium to said com- 
pany at its office as aforesaid, or to any person authorized to re- 
ceive the same for said company, but converted the same to his 
own use; that the appellant was not the agent of said company, 
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but acted in said matter simply as a broker, and on and in behalf 
of the appellee; that one of the conditions incorporated in said 
policy of insurance was in the words and figures following, to wit; 
“this company will not be liable under and by virtue of this policy 
until the premium be actually paid to the company at its office at 
Kittanning, Pa., or for the acts of any person who may procure this 
insurance, unless such person is the duly commissioned and law- 
fully authorized agent for this company;” that afterwards, to wit, 
on the 11th day of September, 1888, while said policy remained in 
the hands of the appellee, and within the period of time covered 
by said insurance, said property covered thereby was, without fault 
or negligence on the part of the appellee, totally destroyed by fire, 
of all of which the appellee immediately notified said company, 
whereupon said company notified the appellee that, by reason of 
the nonpayment of said premium, it was not liable upon said policy, 
and refused to pay said loss or any part thereof; that in all of said 
matters appellee did and performed all of the conditions of said 
contract on his part, except the payment of said premium, the pay- 
ment whereof the appellee intrusted to the appellant as aforesaid. 
Wherefore appellee was damaged, ete. 

Under the facts averred in this paragraph of the complaint, it is 
manifestly clear that in the procurement of the insurance for the 
appellee, the appellant was the agent of the appellee, and as such 
agent procured for the appellee said insurance, and that there was 
no relation of an agent existing between the insurance company 
and the appellant, and that it was the duty of the appellant, as 
appellee’s agent, when the appellee paid him the premium, to pay 
it over to the insurance company; that the policy issued to the 
appellee would, in case ot loss, be binding and effectual against the 
company, and, in case of negligence on the part of the appellant in 
the payment of the premium to the insurance company, he became 
responsible to the appellee for damages. It is claimed by the 
counsel for the appellant that there is no consideration alleged for 
the procurement of the insurance by the appellant for the appellee. 
Under the facts alleged, a consideration was not essential. The 
fact that no compensation was paid by the appellee cannot aid the 
appellant, under the alleged facts, for the law is, in case of gratui- 
tous service: “If in such case the agent refuses to enter upon and 
perform the service at all, if his default consists in the merely not 
doing of a thing which he had promised to perform, and it be not 
a case where the law imposes upon him a duty to perform it, the 
fact that the performance was to be gratuitous, that the promise 
to perform was entirely without consideration, will furnish a.com- 
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plete defense to the claim for damages on account of such default.” 
This is upon the familiar ground that the nonperformance of a 
gratuitous executory contract constitutes no cause of action. But 
where, on the other hand, the agent has undertaken or entered 
upon the performance of the service, although it be gratuitous, it 
then becomes his duty to conform to the instructions given. If he 
he were not willing to do so, he should have declined to serve; but, 
having assumed the performance of the service, the trust and confi- 
dence reposed furnish a sufficient consideration for the undertaking 
to obey the instructions, and the failure to do so will subject him 
to liability for the loss or damage occasioned thereby: Mechem, 
Ag., § 478; May, Ins (3d Ed.), § 124; Thorn v. Deas, 4 Johns., 84. 

The facts alleged in this paragraph of the complaint were clearly 
sufficient to constitute a cause of action. The second paragraph of 
the complaint differed in some respects with the first, but there 
was no substantial difference, and, under the law as we have stated 
it, this paragraph was also sufficient. Under the assignment of 
error that the court erred in overruling the motion for a new trial, 
the counsel for appellant contend that finding of the court was not 
sustained by sufficient evidence, and was contrary to law. It is 
conceded in argument by counsel for the appellant that, if the evi- 
dence on the trial of the cause was sufficient to relieve the insur- 
ance company from liability on the policy, then the judgment was 
right, but, if the insurance company could not successfully defend 
an action on the policy, then the finding in the case was erroneous 
that therefore the single question in the case, under the evidence, 
was, did the evidence tend to show that the appellant acted as agent 
for the appellee in procuing the insurance, delivering the policy, 
and collecting the premium, or did he act on behalf of the com- 
pany? The proposition seems clear under the law that, if the ap- 
pellant was the agent of the insurance company, and acted on its 
behalf, therefore the company was liable for the loss; but the pro- 
position is equally clear that if the appellant was the agent of 
appellee in procuring for him the insurance, in the delivery of the 
policy, collecting the premium, and through his negligence failed 
to pay the premium received from the appellee, by reason of which 
the policy was forfeited or void, then the appellant was clearly 
liable for the damages sustained by the fire by the appellee, for 
the amount of the loss, not exceeding the amount of the insurance, 
and the insurance company was exempt from liability. The evi- 
dence tends to establish the following facts: That in the year 1887 
appellant was engaged as the representative of a number of insur- 
ance companies other than the Kittanning Insurance Company, at 
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Princeton, Ind. Early in that year he received a letter from the 
Kittanning Company stating that that company was in a shape to 
receive applications from his surplus business which the companies 
he represented refused to carry, and, as an inducement to him to 
send applications for such business to it, offered to allow him a 
commission of 20 per centum on the premiums. In December of 
the same year the appellee, through his brother, Lucius F. Riley, - 
applied to the appellant for a policy of insurance on his building 
and chattels at Patuka, Ind., expecting at the time to obtain insur- 
ance in one of the regular companies which appellant represented 
as agent. He was informed by appellant, however, that none of 
the companies he represented would accept any risk in the row of 
buildings of which appellee’s was a part, but instead of such in- 
surance appellant offered his services to procure a policy for ap- 
pellee in some other company. Appellee agreed to this condition 
that the insurance obtained should be good. A few days later 
appellant, happening to be in Patoka, called upon Lucius F. Riley, 
avd by him was shown the property. While there he made a dia- 
gram of the property and its surroundings, and wrote out an appli- 
cation to the Kittanning Insurance Company for the insurance, 
and procured the same to be signed by Lucius F. Riley for appellee. 
This application in terms directed the company to send the policy 
to appellant for delivery. The application was forwarded by appel- 
lant to the Kittanning Insurance Company, and in response to it, 
and pursuant to its direction, the policy was issued by the com- 
pany, and sent to appellant for delivery to appellee. Appellant 
delivered the policy by mail, and with it inclosed a letter to ap- 
pellee setting forth the amount and number of the policy, and the 
amount of the premium, and referring to an inclosed statement 
relative to the condition of the company. A few days later appel- 
lant was at Patoka again, and called upon Lucius F. Riley, and in- 
formed him that the premium should be remitted within twenty 
days, or the policy would not be good. Riley did not have the 
money at the time, but a few days later he came to Princeton, 
called upon appellant, and gave him the full amount of the pre- 
mium, which appellant received, and promised to transmit to the 
company. Appellant never sent the money to the company, but 
converted it to his own use. In March, 1888, appellee received a 
statement from the company requesting him to remit the premium 
by return mail. Immediately upon receiving this statement ap- 
pellee, by his brother, called upon appellant, and inquired of him 
what it meant; whereupon appellant informed him that it was a 
mistake on the part of the company; that the statement was in- 
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tended for one William Rike, who also had a policy, but had failed 
to pay his premium. This satisfied appellee, and until his build- 
ing was burned in September following, he was under the impres- 
sion that the conditions of his policy had been complied with. 
The policy, however, contained a condition by the terms of which 
the company was not liable until the premium should be actually 
paid to the company at its office in Kittanning, Pa. Because of 
the nonpayment of the premium the company declined to pay the 
loss, whereby appellee was damaged as found by the court. 

The condition of the policy was as follows: “This company will 
not be liable, under and by virtue of this policy, until the premium 
be actually paid to the company at its office at Kittanning, Pa., or 
for the act of any person who may procure this insurance, unless 
such person is the duly commissioned and lawfully authorized 
agent for this company.” With this condition in the policy, with 
the evidence in the case before us, under the authorities the insur- 
ance company was not liable for the loss of the appellee is not an 
open question. It is unnecessary for this court to take up in detail 
the various questions discussed by counsel under the evidence. 
It is sufficient to say that by the evidence it appears that the ap- 
pellant was the agent of the appellee in the procurement of said 
insurance, the payment of the premium to the insurance company 
after having received the same from the appellee, and in attending 
to all matters connecting therewith; that the appellant was in no 
sense the agent of the insurance company; that is was through his 
fault and negligence in not paying over the premium to said com- 
pany that the policy of insurance he undertook and agreed to pro- 
cure for the appellee could not be enforced against said insurance 
company; and that under the evidence in the case the appellant 
became liable to the appellee for the damages found by the court. 
Among the numerous authorities sustaining this conclusion we cite 
the following: Insurance Co. vs. Reynolds, 36 Mich., 502; Marland 
vs. Insurance Co., 71 Pa. St., 393; Wilber vs. Insurance Co. (N. Y. 
App.); Pottsville Mut. F. Ins. Co. vs. Minnequa Springs Imp. Co., 
100 Pa. St., 187; Mechem, Ag., §§ 80, 84-87, 454, 455, 475, 510, 525, 
927, 931; Sun. Mut. Ins. Co. vs. Saginaw Barrel Co., 114 IIL, 99. 
The judgment is affirmed, at appellant’s costs. 





1892. ] Coleman et al. vs. New Orleans Ins. Co. 


SUPREME COURT OF OHIO. 


COLEMAN ET AL, 
v8. 


NEW ORLEANS INS. CO.* 


A policy of fire insurance, issued by the defendant, which, for a premium in 
gross, insured the plaintifts.to the amount of $200 on their storehouse and 
$3,800 on their stock of goods therein, contained a condition that, ‘‘if the 
building intended to be insured stands on ground not owned in fee simple 
by the assured, the policy shall be void, unless consent in writing by the 
company be endorsed thereon.” Within the period covered by the policy 
the house and goods were destroyed by fire, and it appeared that the 
plaintiffs did not own in fee simple the ground on which the building 
stood. In an action on the policy, held, that the contract is severable, 
and that the breach of the condition as to the title to the land does not 
defeat the plaintiffs’ right to recover for the loss of the stock of goods in- 
sured by the policy. 


Statement of facts by Witxiams, C. J. 


The New Orleans Insurance Company, on the 17th day of Novem- 
ber, 1882, issued to H. Coleman & Co. a policy of fire insurance, 


whereby the company insured Coleman & Co. against loss or dam- 
age by fire for the period of one year from the date of the policy, to 
the amount of four thousand dollars, as follows :— 


$200, on their one-story frame shingle-roof store-house; $3,800 on the gen- 
eral stock of merchandise, consisting principally of dry-goods, groceries, 
clothing, boots and shoes, hats and caps, queensware, glassware, cutlery, and 
such other articles as are usually kept for sale in a country store; all contained 
in their one-story frame shingle-roof store-house, situated in Pike County, 
Kentucky. 

On the 11th day of April, 1883, the property was totally destroyed 
by fire ; and thereafter proof of the loss was made out and forwarded 
tothe company. The loss not having been paid, Coleman & Cos 
commenced an action against the insurance company in the Court of 
Common Pleas of Scioto County, to recover the amount of the policy ; 
the loss exceeding that sum. The petition is in the usual form in 
such cases, and contains all the necessary averments to entitle the 
plaintiffs to recover. The answer set up the following defenses : 
“The said policy was issued and was accepted by the assured upon 
the following condition and agreement, expressed therein, to wit, 
that this policy shall become void ‘if the assured is not the sole and 
unconditional owner of the property.’ The said H. Coleman & Co., 
the assured, were not the sole and unconditional owners of the said 
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storehouse at the time the said policy was issued. The said policy 
was issued and was accepted by the assured upon the following con- 
dition and agreement, expressed therein, to wit, that this policy 
shall become void ‘if any building intended to be insured stands on 
ground not owned in fee simple by the assured.’ The said store- 
house intended to be insured by the said policy stood on ground 
not owned in fee simple by the assured, H. Coleman & Co.” To 
these defenses the plaintiffs replied, denying that they were not the 
“sole owners of said storehouse ; also denying that the policy be- 
came or was void because said storehouse stood on ground not 
owned in fee simple by plaintiffs; and further denying that the 
plaintiffs “stated or represented that said storehouse stood on 
ground owned by them, or agreed in any way that said policy was 
or should become void if said storehouse did not stand on ground 
owned in fee simple by them.” On the trial of the cause to a jury 
the defendant prevailed. A motion by the plaintiffs for a new trial 
was overruled, and judgment was entered on the verdict. Excep- 
tions taken by the plaintiffs to the charge of the court, together 
with the evidence showing the materiality of the instructions, were 
embodied in a bill of exceptions, which was duly allowed, and made 
part of the record. Error was prosecuted to the circuit court, 
where the judgment was affirmed, whereupon the plaintiffs com- 
menced the present proceedings in error in this court. The charge 
of the court to which the exceptions were taken will be noticed in 
the opinion. 


Harper, Szart & Miiter, and Grorcr O. Newman, for Plaintiffs in 
Error. ; 
W. A. Hurcuins and Wituiams & Wampavas, for Defendant in Error. 


Wiis, C. J. (after stating the facts as above.) 

The policy of insurance contains the provisions that “if the 
assured is not the sole and unconditional owner of the prop- 
erty, or if any building intended to be insured stands on ground 
not owned in fee simple by the assured,” the policy “shall 
become void, unless consent in writing by the company be 
indorsed thereon.” The policy was issued without any writ- 
ten application signed by the assured, and the insurance was 
solicited, as the evidence shows, at the request of the company’s 
agent, by a third persor, on whose report the agent made up 
the application on which the policy was issued. The assured made 
no statement, nor was any requested, in regard to the ownership or 
title of the ground on which the house referred to in the policy 
stood ; and it does not appear that there was any intentional con- 
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cealment of the title, or of any fact material to the risk. It was 
shown by the evidence that the fee simple of the Jand on which the 
insured building stood was vested in Hammond Coleman, a member 
of the firm of H. Coleman & Co., and his wife, who was not a mem- 
ber of the firm ; but that several years previous to the date of the 
policy Hammond Coleman executed a deed for the land directly to 
his wife, with the intervention of a trustee, in which the following 
provision is contained: ‘This deed is not to take effect until my 
death. This deed is in compliance with my will heretofore made.” 
The copartnership of H. Coleman & Co., when the insurance was 
effected, and at the time of the fire, consisted of Hammond Cole- 
man, Adam Venters, and Henry E. Coleman, and the actual value of 
the stock of goods and merchandise covered by the policy exceeded 
the valuation therein set forth. 

The court instructed the jury that their inquiry in regard to the 
title to the land on which the storehouse stood must be: “ Did the 
plaintiffs—not Hammond Coleman—have such (fee simple) estate in 
this land upon which the building stood? It is not enough to sat- 
isfy this provision that Hammond Coleman, one of the plaintiffs, had 
a life estate in the land. Itis not enough that he alone had an 
interest in the land. This would not constitute an estate in fee 
simple. If you should find that he has an estate in fee simple in 
the land, still it must be the msured who must have this estate in 
fee simple in the land to satisfy this provision, and therefore if you 
find from the evidence that the plaintiffs were not the owners in fee 
simple of the land upon which the store building stood, then this 
policy is void, and the plaintiffs cannot recover in this action.” The 
court further instructed the jury as follows: ‘This contract, gen- 
tlemen, is termed in law an ‘entire contract,’ and if you find that 
there has been a breach of any condition of this contract to which I 
have called your attention, it violates the policy, renders it void, and 
nothing can be recovered for either building or goods destroyed.” 
The effect of the instructions were that, if the fee simple title to the 
land on which the storehouse was situated was not vested in the co- 
partnership of H. Coleman & Co., but was in Hammond Coleman, a 
member of the copartnership, the policy of insurance was void, and 
the plaintiffs could not recover, either for the loss of the building 
or of the goods. These instructions were excepted to by the 
plaintiffs, who contend they were erroneous, and on account of 
which the judgment should be reversed. The principal ground of 
the contention is that the contract of insurance evidenced by the 
policy is so far severable as to entitle the plaintiffs to recover for 
the loss of the goods, though they may not be entitled to recover 
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for the loss of the building, by reason of the state of the title to the 
land on which it stood. 

Whether such a contract is so severable is a cite upon which 
the adjudications of courts of the highest respectability are in direct 
conflict. The following are some of the cases which hold the con- 
tract to be entire: Barnes vs. Insurance Co., 51 Me., 110; Havens 
vs. Insurance Co., 111 Ind., 90; Cuthbertson vs. Insurance Co., 96 
N. C., 480; Essex Sav. Bank vs. Meriden Fire Ing. Co., 57 Conn., 335. 

On the other hand, such contracts are held severable in the fol- 
lowing, and other cases: Insurance Co. vs. Spankneble, 52 IIl., 53; 
Insurance Co. vs. Walsh, 54 Ill, 164; Loehner vs. Insurance., 17 
Mo., 247; Koontz vs. Insurance Co., 42 Mo., 126; Insurance Co. vs. 
Lawrence, 4 Mete. (Ky.), 9; Merrill vs. Insurance Co., 73 N. Y., 452; 
Schuster vs. Insurance Co., 102 N. Y.,260. And such we understand 
to be the effect of the decision in Clark vs. Insurance Co., 6 Cush. 
342. There the policy, for a gross premium, insured the plaintiff's 
“tavern house,” to the amount of $2,200, and his shop, valued at 
$300. The act of incorporation of the defendant provided “that, 
when any property insured by this company shall in any way be 
alienated, the policy shall thereupon be void, and should be sur- 
rendered to the directors to be canceled.” The shop was alienated 
by the assured, and the “tavern house” was afterwards destroyed 
by fire. It was held that the alienation of the shop did not prevent 
a recovery for the loss of the tavern. The court say: “The next 
ground taken by the defendants is that the shop, which was insured 
in the same policy, had been alienated by the plaintiff, and that this 
is such an alienation as will avoid the policy. But the shop was 
valued separately, and was insured separately, as a separate, distinct, 
independent subject of insurance, though insured in the same 
policy. The alienation of the shop would no doubt avoid the policy 
pro tanto, and only pro tanto. The tavern house and the shop 
being insured separately, the alienation of one would no more affect 
the insurance on the other than if they had been insured in sepi-rate 
policies.” In the case of Insurance Co. vs. Walsh, cited above, two 
houses were embraced in the same policy, and insured for different 
sums for a gross premium paid, the policy providing that, if the in- 
sured premises should remain vacant for a certain time without 
notice to the company, the policy should become void; and it was 
held that the fact that one of the buildings remained thus vacant 
without notice to the insurer would not invalidate the policy as to 
the other. The action in Loehner vs. Insurance Co. (17 Mo., 247) 
was upon a fire policy covering a dwelling-house and furniture 
therein. It was held: “A policy may be void in part and valid in 
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part, if the subject-matter is capable of being separated; and al- 
though a failure to disclose an incumbrance would avoid the policy 
as to the house insured, it would not avoid it as to the furniture in- 
sured in the same policy, but separately appraised, unless the fact 
concealed was material to the risk.” Koontz vs. Insurance Co. (42 
Mo., 126) was a case where a policy of insurance upon a certain liv- 
ery stable was made to cover both personal and real property, and 
the application of the assured contained a false warranty touching 
incumbrances upon the real estate; and where it further appeared 
that the personal property was separately appraised, and nothing 
showed that the representations as to the incumbrances upon the 
stable formed any inducement to the execution of the policy cov- 
ering the personal property. The court held that the assured 
might recover the value of the latter, although the policy was ren- 
dered void as to the real estate by reason of such false warranty. 
The case of Insurance Co. vs. Lawrence (4 Metc. Ky., 9) is much 
like the one before us. There, the appellant (company), for a 
premium of $14, insured J. B. Lawrence & Co. against loss by fire 
from the 25th of May, 1858, to the 25th of May, 1859, “to the 
amount of $200 on their frame storehouse, situated on the Ohio 
River, in Gallatin County, Kentucky, known as ‘Jackson’s Landing,’ 
and $1,200 on the stock of goods in said storehouse.” The premises 
and goods were destroyed by fire on the 5th of April, 1859, and suit 
was brought on the policy for the value of the goods, but not for 
the loss of the building. One defence was that Lawrence & Co., 
when they obtained the insurance, represented themselves to be the 
owners of the house, when in fact they were not, which, by the 
terms of the policy, rendered it void. But the court held, “in the 
absence of proof that the plaintiffs procured the insurance upon the 
house for a fraudulent purpose, or that their supposed interest in 
the house induced the defendant to insure the goods, that this does 
not vitiate the insurance on the goods; ” and the plaintiffs had judg- 
ment. In the case of Merrill vs. Insurance Co. (73 N. H., 452), the 
policy, for one premium, insured the plaintiff against loss or damage 
by fire to the amount of $6,000, as follows: $1,000 on dwelling-house 
and wood-house, if attached; $300 on household furniture therein; 
$200 on provisions, etc., therein,” and various other items of prop- 
erty described in the policy, each having a specific valuation therein 
set forth. The policy contained a condition that, if the property 
insured was incumbered by mortgage or otherwise, unless so repre- 
sented in the application, the policy should be void; also, that if it 
should become incumbered by mortgage, judgment or otherwise, 
policy should be void until the written consent of the company was 
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obtained. The real estate was encumbered, and that fact was set 
up in defense of the action on the policy; and it was claimed by the 
defendant that it not only avoided the policy as to the building in- 
sured, but also as to the chattel property; and whether it did or not 
it was conceded depended upon whether the contract was entire or 
severable. Ina well-considered opinion Judge Folger, after com- 
menting upon various decisions on the subject, discusses the quest- 
ion on principle, and in the course of the discussion says: “It is 
plain from the fact of a separate valuation having been put by the 
parties upon the different subjects of the insurance that they looked 
upon them as distinct matters of contract. The effect of a separate 
valuation was to make them so. No matter how much value there 
might have been in any one of those subjects, even to the whole 
amount of the policy, had it been totally destroyed, the defendants 
could not have been made liable to an amount greater than that 
named in the policy as the valuation of it. Thus it was, at the in- 
ception of the contract, distinguished from the other subjects of in- 
surance, and the contract so made as to be capable of application to 
it alone. So, too, if but one of the subjects of insurance had been 
burned, the defendants (ceteris paribus) could not have avoided 
liability to pay for that up to the value put upon it; and, if not 
wholly destroyed, but so far damaged as to reach in deterioration 
the value put upon it in the policy, the defendants would have to 
pay that damage; and that subject would no longer form a part of 
the general matter insured, and hence not a part of the continuing 
contract. Thus there would of necessity be a severance of the con- 
tract worked out by the operation of its own terms. Again, the 
principle, in the case of a contract about several things, but with a 
single consideration in gross, is this: that we are not able to say 
that the party would have agreed for one, or for more than one, yet 
less than all of them, without he could at the same time acquire a 
right to have them all. But our daily experience and observation 
shows that an insurance company is as ready to insure buildings 
without insuring the contents, and the contents without insuring the 
buildings, as to insure them together; so that the principle does not 
press so hardin considering such a contract as that before us. Be- 
sides, it is the rule that an agreement embracing several particulars 
though made at one time, and about one affair, may yet have the 
nature and operation of several different contracts; as when they 
admit of being separately executed and closed, as we have instanced 
just above, where the contract may be taken distributively, each 
subject being considered as forming the matter of a separate agree- 
ment after it is so closed: Per Washington, J. Perkins vs. Hart, 11 
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Wheat, 237-251; Rodemer vs. Hazlehurst, 9 Gill, 294. In our 
judgment, this rule applies fitly to the contract in hand. It admits 
of being separately executed and closed as to each of the separate 
subjects of insurance. When one species of the property insured is 
burned, a contract to insure as to that may be performed as to that 
alone. The insured has paid the premium. A fire doing damage 
to that subject, the damage may be paid for by the insurer, and that 
subject be thus put out of the contract, while it remains in fieri as 
to all the other subjects named in it. When there are several sub- 
jects of insurance (as there are fourteen here) separately valued, on 
which a gross sum is insured not exceeding the aggregate of that 
valuation, for the insurance of which a premium in gross is paid, it 
is easy to see what is the rate of premium on the whole valuation, 
and what is the amount of premium on each subject insured. This 
being so, it seems fanciful to say that, if the facts thus easily reached 
were stated in detail in the contract, it would be severable, while, 
not being specifically spread out, it is entire. If there were any- 
thing in the terms or nature of the particular contract, or in the cir- 
cumstances of the case, or in the nature of the different subjects of 
the insurance, from which it was to be inferred that the insurer 
would not have been likely to have assumed the risk on one of several 
of them, unless induced by the advantage and profit of having a risk 
on all, that would be a rational cause for deeming the contract en- 
tire. But when, for aught that appears, it is indeed as likely that 
the insurer would have taken a risk upon any one or any few of the 
subjects insured, at the same rate of premium as upon the whole, 
and has in the policy so separated the subjects, and so singled them 
out by a specific valuation, as that there is no difficulty in dis- 
tinguishing the subject from the rest, and closing the contract as to 
that separately, and carrying forward the contract as to the rest, it 
does result that the contract is separabie in practical operation, and 
hence, in law. And so, also, that, though there may have been some 
conduct of the insured as to some of the property, not evil in itself, 
but working a breach of a condition in its letter, the effect of that 
breach may be confined to the insurance upon that property, the 
contract as to that be held avoided, and as to the other subjects be 
held valid.” 

Forfeitures do not readily find favor in the law, and courts are 
reluctant to declare and enforce them, if by reasonable interpreta- 
tion it cay be avoided. It is not likely that in this case the small 
amount of insurance on the storehouse constituted any inducement 
for the insurance placed upon the stock of goods; and it does not 
appear that the rates upon these classes of property were different 
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nor how it could make any difference if they were, since the only ef- 
fect, in this respect, of holding the contract severable, is that the 
insurance company is enabled to retain the whole of the premium, 
which it accepted as the consideration for the insurance of all of the 
property, for the lesser risk on part of the property only; and it is 
not to be presumed that the premium for the insurance of part only 
of the property would exceed that accepted for the risk on all of it. 
It was not shown at the trial that the plaintiffs were guilty of any 
misrepresentation or intentional concealment concerning the title to 
the land on which the storehouse stood. No inquiry was made of 
them about it. The subject was not a matter of negotiation between 
the parties in effecting the insurance, and the plaintiffs were ignor- 
ant of the condition, for the breach of which the company claims the 
right to forfeit the whole policy. Ifthe position taken by the com- 
pany be correct, the condition was broken when the policy issued, 
and there was, therefore, no consideration for the premium that was 
paid, for no risk attached; and yet the company, while asserting 
the invalidity of the contract, holds onto its fruits. This is not a 
very consistent position, nor a very just one. A just result is 
reached, and, as we think, the lawful one, by holding, as we do, that 
the contract of insurance in this case is severable, and the breach of 
the condition as to the title of the land does not defeat the plaintiffs’ 
right to recover for the loss of the stock of goods insured by the 
policy in suit. It follows that, in our view of the case, the court 
erred in the instructions we have referred to, for which error the 
judgment is reversed. 


+4 


SUPREME COURT OF ALABAMA. 


CAPITAL CITY INSURANCE CO., 
v8. 


CALDWELL er at.* 


The fact that the insured has no written evidence of title is not proof that his 

title is not fee simple as represented in the application. The question 
. concerns the extent, not the form, of ownership. 

Where there was evidence tending to show an agency on the part of one pro- 
curing the insurance and a ratification by the insurer, a finding that he 
was the authorized agent will not be disturbed. 3 

Evidence of the agent’s acts in connection with procuring the insurance 1s 
admissible as evidence of his authority. 

Where an adjuster visits the premises and estimates the cost of replacement, 
without objecting to the proofs of loss furnished, it is a waiver of their 
sufficiency. 

nage 
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Whether shelving and counters are part of the storehouse depends on whether 
they could be removed without damage to the building, and is for the 
jury. 


Lawrence Coopsr, for Appellant. 
Homes, Waker & Suerrey, for Appellees. 


Strong, C. J. 

All men know that, in cities and towns, business houses generally, 
and residences frequently, are constructed in such close proximity 
that the loss of one by fire endangers others. It is on this account 
that fire insurance companies, in placing their risks, take into the 
estimate what are called “exposures,” and regulate the premiums 
they charge for insurance in reference thereto. So, if the building 
proposed to be insured be very valuable, and the sum to be insured 
be large, it is not customary to place the entire risk in one company, 
but in several. This because, if loss is suffered (and losses will 
be suffered), the burden will be distributed among many companies, 
and not left entirely to one, which it might crush. And when 
many buildings are so nearly connected, one with the others, as 
that the burning of one of them would be likely to set fire to the 
others, it is neither customary nor in accordance with business prin- 
ciples, to insure them all in one company. And this, atleast, is bat 
carrying into practical operation the economic philosophy of insur- 
ance,—the helpful participation and aid of the many in sharing the 
loss which casualty casts on one. A loss of $10,000 might bank- 
rupt one trader, while if it was distributed among a hundred or 
more, it would scarcely be felt. In theory, all the premium payers 
contribute their several contingents, which collectively make up the 
sum to be paid. This is the rationale of insurance. The Home 
Protection Insurance Company had its business office in Huntsville, 
Ala. The Capital City Insurance Company had its habitation in 
Montgomery, Ala. The former was the Huntsville agent of the 
latter. This is not uncommon. It furnishes to insurance com- 
panies the opportunity, when large insurance is sought, or when 
application is made for insurance of two or more buildings, or 
their contents, which are situated in one block, or in dangerous 
proximity to each other, to distribute the risk, and thus escape an 
individual heavy loss, which, if it fell on one company, might be 
very disastrous to its business aims. The foregoing reflections 
are common knowledge. We have given expression to them be- 
cause, in our opinion, they shed light on several questions which 
the record before us presents for our decision. They tend to ex- 
plain why it was that the storehouse, the subject of insurance in 
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this case, was insured in the Capital City Insurance Company, and 
why it was that the agent of the Home Protection Company was 
the agent or person through whom the insurance was obtained. 
The Home Protection Insurance Company, being a corporation, 
could not act as the agent of the Capital City Company, otherwise 
than through its officers or agents. Corporations cannot act in any 
other way. Caldwell Bros. were merchants, having their place of 
business in Scottsboro, Ala., not far from Huntsville. Stuart, a 
resident of Scottsboro, was the agent at that place of the Home 
Protection Insurance Company. The Capital City Company had 
no agent at that place. The Home Protection was the Capital 
City’s agent at Huntsville. Caldwell Bros. had obtained insurance 
on their stock of merchandise, and they made application to Stuart 
for insurance on the storehouse. We have no doubt that the prep- 
aration of a written application was largely participated in by 
him. Such is the usual custom. The merchandise, insured in the 
Home Protection, being in the storehouse on which the insurance 
was sought, the burning of either would be apt to involve the de- 
struction of the other. Hence the reasonable desire that the two 
risks should be assumed by different companies, in order that, if 
loss ensued, it should not fall entirely on one company. We think 
we are in safe bounds when we suppose that, when Caldwell Bros. 
applied to Stuart for insurance on the storehouse, the latter pre- 
ferred the risk should be assumed by the Capital City Company, 
rather than that the double loss should fall on one company, in case 
of its destruction by fire, and that it was at his instance the policy 
was taken in the Capital City Company. The circumstances of this 
case furnish ample evidence from which the jury could infer that 
Stuart was the authorized agent of the Capital City Insurance 
Company in receiving and forwarding the application. And, if 
there were doubt of this, the conduct of the Capital City, through 
its agents, after the fire, furnishes circumstances tending to show a 
ratification of the issue of the policy in this case. These, however, 
were questions for the jury. There was no error in receiving testi- 
mony of Stuarts agency in receiving and forwarding the applica- 
tion for insurance in this case, nor of any other act done by him, 
bearing on the merits of the present controversy. 

When the application was made for insurance in this case, the 
general questions were propounded, and answered by one of the 
Caldwell Bros. One question propounded was, “Have you fee- 
simple title?” The answer was, “Yes.” One clause of the appli- 
cation is in the following language : “Said answers are considered 
the basis on which insurance is to be effected, and the same is un- 
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derstood as incorporated in, and forming a part and parcel of, the 
policy, as well as the warranty of this applicant.” A question was 
raised on the trial as to the title held by the Caldwell Bros. in the 
lot on which the storehouse stood, and as to the manner of proving 
that title. The complaint filed by plaintiffs consists of a single 
count, which is a substantial copy of form 13 of the Code, p. 792. 
The case was tried on issues raised by four pleas. The first plea 
is a general denial of the averments of the complaint. The others 
are special pleas, but neither of them specially raises the question 
of title. One of the plaintiffs, while on the witness stand, was 
asked as to the ownership of and title to the lot on which the store- 
house stood. He testified that the building belonged to himself and 
brother,—Caldwell Bros. In the cross-examination the following 
questions were asked and answers given: “Question. You and your 
brother owned it? (the store-house.) Answer. Yes ; Snodgrass 
and I built it, and then my brother took his place. Q. Did you 
do it in writing? A. No. Q. From whom did you buy the lot? 
A. Amannamed Hugh Bynum. Q. Did he make you and Snod- 
grass a deed for it? A. I don’t remember. I gave him a horse 
for the lot. Snodgrass sold his interest to my brother George. 
Q. Was that contract in writing between Snodgrass and G. B. 
Caldwell? A. Iam not certain. I think it was. Q. Have you 
the paper with you? A. No. Q. Whereisit? A. I reckon it 
is at home, or destroyed. Q. Whatis your best recollection about 
it? A. I know that, when we traded for the accounts, there was 
a written contract between Snodgrass and myself, but, as to the 
lot, I don’t remember whether there was or not. Q. If there was 
any deed made, you do not know it? A. So far as the house and 
lot were concerned, I could not say whether there was a scratch of 
the pen.” The foregoing is substantially all the evidence bearing 
on the question of ownership in or title to the lot on which the 
store-house stood. The defendant corporation asked charges 
based on the question of title. One of them is in the following 
language : “It is not shown in this case that the plaintiffs had the 
fee-simple title to said property so insured, and for this reason they 
cannot recover in this case, and the verdict of the jury must be 
for the defendant.” There was an exception reserved to the refusal 
to give this charge. There had also been objection and exception 
to Caldwell’s testimony, “that the building belonged to himself 
and brother.” 

In a suit at law founded directly on land ownership, nothing less 
than what the law calls a legal title will sustain.the action. Either 
a paper title, 10 years adverse enjoyment, or something equivalent 
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must be shown. But this suit does not bring the title tothe prop- 
erty directly in issue. It is not necessary that the complaint 
shall aver a title. That question comes up collaterally and defen- 
sively. Ownership is a material factor in assuming insurance risk 
on improved real estate, not because the evidence of the ownership 
is considered. The extent of the ownership is the important ele- 
ment of inquiry. This, because the law, voicing common experi- 
ence, presumes that the absolute owner of property will be 
more watchful of its preservation than would a mere tenant, or one 
owning only a partial interest. And this watchfulness would be 
scaled, not by the form of the title, but by the extent of owner- 
ship. One owning a perfect equity in improved real estate would 
feel the same solicitude in preserving it as he would feel if he 
held the legal fee. In Insurance Co. vs. Bowdre (67 Miss. 620), 
the defense attempted was the same as that relied on in 
this case. True, there was some writing in that case, but it fell 
short of creating an estate in fee-simple. The court said: “ What 
is meant by the words ‘absolute fee-simple title,’ in this connec- 
tion? It can only mean that the assured did not have a limited in- 
terest in the property, but that he claimed and held under a deed 
of conveyance, or other evidence of title, purporting to invest them 
with an estate in fee-simple. It can only mean that the assured 
held under a paper title conferring on them this sort of estate, as 
contra-distinguished from any limited and inferior one. The reason 
for this distinction is obvious. The insurer will not deal with, or 
take the great risk of indemnifying against loss and damage, a 
mere tenant, leaseholder, or any other person claiming and having 
only some qualified interest in the property; but this contract for 
indemnity will be made only with the persons having the title,— 
the beneficial owner; the person having the absolute, i. e., the 
vested, as opposed to the contingent or conditional, title.” 

True, in the case from which we have quoted, there was some 
sort of paper title, but it did not convey the fee. It did not come 
up to the letter of the representation made in the application. It 
would not have supported an action of ejectment for the property. 
But we cannot suppose that the court rested, or intended to rest, its 
judgment on the fact that there was a paper. The true ground of 
the decision is expressed in the declaration by the court that “it 
(the assertion that the assured had a fee-simple title) can only 
mean that the assured did not have a limited interest in the prop- 
erty.” We fully approve the following language of the Missis- 
sippi court found in the opinion from which we have been extract- 
ing: “By the insertion of those words [fee-simple title] in the 
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condition of its policies, can it be successfully maintained that the 
insurance company meant that every loss occurring under its poli- 
cies, in which the assured should be unable to show a title indefea; 
sible and good against the world,—a title free from every defect, 
real or seeming, and on which not the smallest cloud rested,— 
should be borne by the assured? To tolerate such an opinion 
would be equivalent to holding that the company had deliberately 
set a trap to ensnare the simple-minded and unwary. * * * 
We cannot believe that any honestly directed and fair-dealing com- 
pany will deliberately undertake the management of its business 
on such a basis.” In the case before us we cannot know what the 
true state of the title was. The pleadings had given no notice that 
any question would be raised on the title to the lot on which the store- 
house stood. The main issue raised by the pleadings was whether the 
store-house had been destroyed by fire, in such a manner as to fix 
a liability on the insurance company therefor. As we have said, 
the extent of ownership held by the assured in the building was 
the material inquiry, because such interest stimulates solicitude 
and watchfulness in its preservation. The interest, not the evi- 
dence of it, is the stimulus. We find no error in the rulings of the 
court on the question of the ownership of the property, or the 
testimony by which it was established. 

Questions were raised on the sufficiency of the proofs of loss. 
We are not informed precisely what the proofs were. After they 
were furnished,the adjuster visited the premises,and made and sub- 
mitted an estimate of the cost of rebuilding. It is not pretended 
that, either at that time or before, he made any objection for the 
want of timely notice of the loss, or that he complained of the insuffi- 
ciency of the preliminary proofs, except on a single ground, which 
we think was untenable. The main objection he urged, when he 
visited the place, had reference to the counters and shelving, to be 
considered further on. This, under all the authorities, must be 
regarded as a waiver alike of notice of loss and of the insufficiency 
of the preliminary proofs: Insurance Co. vs. Felrath, 77 Ala., 194; 
Badger vs. Insurance Co., 49 Wis., 389; 7 Amer. & Eng. Enc. Law, 
1054; 11 Amer. & Eng. Enc. Law, 341; Insurance Co. vs. Oates, 86 
Ala., 558, 568, 569; Insurance Co. vs Allen, 80 Ala., 571. 

The claim for the counters and shelving, testified to have been 
burned with the building, presents the only remaining question we 
need consider. The testimony is that they were framed and built 
with the building, and were not movable ‘fixtures. They were not 
named separately, and were not insured, unless they constituted a 
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part of the storehouse. The primary meaning of the word “ fix- 
ture ” is “ that which is fixed or attached to something as a perma- 
nent appendage.” In law it takes a wider range. Anything fixed 
or attached to a building, and used in connection with it, is a fix- 
ture, whether it be a permanent appendage or not. Hence, in legal 
jurisprudence, there are movable fixtures and immovable fixtures. 
Whenever the appendage is of such a nature that it is not part and 
parcel of the building, but may be removed without injury to the 
building, then it is a movable fixture, and is a chattel. It is no 
part of the realty, and does not pass with a conveyance of the free- 
hold. _ If, however, it be so connected with the building as that it 
cannot be severed from it without injury to the building,—a distur- 
bance of its rounded completeness,—then it is a part of the realty, 
and it passes with the conveyance of the soil. Of course these 
principles apply only when there is no agreement of parties vary- 
ing these legal intendments: 8 Amer. & Eng. Enc. Law, 43, 61; 
Rap. & L. Law Dict.; O’Brien vs. Kusterer, 27 Mich., 289; Tillman 
vs. De Lacy, 80 Ala. 103, and authorities cited. It is manifest that 
in this case, if the only testimony on the question be believed, a 
conveyance of the freehold would have carried with it the counters 
and shelves. The insurance company had a printed form of appli- 
cation for insurance. The one made and used in this case has been 
sent up for our inspection. It contains many questions to appli- 
cants, so framed as to suit the various kinds of property of which 
insurance against loss by fire is sought and obtained. The appli- 
cant is required to answer such of the questions as are applicable 
to the insurance risk he seeks. In this instance the applicants 
sought insurance on a store building, which they valued at $2,300. 
The insurance obtained was $1,500. This is the only item of prop- 
erty to which any answer was made, although the form contained 
a blank for “counters, shelves and drawers.” Neither the policy, 
nor the conditions annexed to it, make any reference to these fix- 
tures; but a pen-dash indicates that that question, together with 
many others,was regarded as immaterial. We hold the proper inquiry 
for the jury was whether the counters and shelves were movable or 
immovable fixtures. If the former,they were not insured; if the lat- 
ter, they were part of the store-house, and were covered by the 
policy. We need not apply these principles to the charge given 
nor to the various charges refused. In none of its rulings did the 
circuit court err. Affirmed. 





1892. ] O’ Brien vs. Prescott Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


SEcOND DIvIsION. 


JAMES B. O’BRIEN, Respondent, 
v8. 


PRESCOTT INS. Co., Appellant.* 


The policy provided that it should be void in case of vacancy without con- 
sent endorsed ; that the company should not be bound by any statement 
made to or by any agent not contained in the policy ; and that its condi- 
tions could only be waived by the secretary in writing. The agent, when 
informed of the vacancy by insured, and asked as to the effect, replied that 
it was all right so long as the agent was notified. 


Held, That the agent could not thus waive the policy provisions, and there 
could be no recovery. 


This was an action upon a policy of insurance, whereby the de- 
fendant insured one Patrick O’Brien against loss or damage by fire 
to his building in West Troy, used as a grocery store, meat market, 
and dwelling, for the term of one year from January 3, 1852. The 
policy was continued in force by renewals until January 3, 1886. 
It was issued and countersigned by one Hulsapple, the agent of the 
defendant, who, “as such agent, appraised the value of buildings 
on which the defendant was asked to issue policies of insurance, 
received applications for insurance, issued policies and renewals 
thereof, received the premiums in payment thereof, and in some 
cases adjusted losses, and transacted the general business of the 
defendant in the village of West Troy.” 

The building so insured was partially destroyed by fire on the 
28th of December, 1885, at which time it was not occupied, and had 
not been since the middle of the preceding month. During 
November, 1885, the agent of the insured called on the agent of 
the company “and informed him that the building was vacant, and 
inquired how it would be in case it burned. Said Hulsapple replied 
that it was all right as long as he notified the agent.” 

Not long after the fire occurred said Patrick O’Brien transferred 
the policy to his son, the plaintiff in this action. The referee found 
the foregoing facts, among others, and ordered judgment in favor 
of the plaintiff for the sum of eight hundred dollars besides 
interest. Further facts appear in the opinion. 


A. H. Sawyer, for Appellant. 
Joun H. Gueason, for Respondent. 


* Opinion filed, May 31, 1892. 








784 Court of Appeals of New York. [Sept., 


Vann, J. 

The policy in question was issued to the plaintiff’s assignor 

Subject to the following terms and conditions: 1. Warranty of the assured. 
The assured by the acceptance of this policy hereby warrants that any appli- 
cation, survey, plan, statement, or description connected with procuring this 
insurance or contained in or referred to in this policy is true, and shall be a 
part of this policy; * * * and this company shall not be bound under 
this policy by any act of, or statement made to, or by any agent or other.per- 
son, which is not contained in this policy,or in any written paper above 
mentioned. * * * This policy shall become void, unless consent, in 
writing, is endorsed by the company hereon, in each of the following 
instances; * * * if any building herein described be or become vacant 
or unoccupied for the purposes indicated in this contract. 


Various other conditions foilow in groups with appropriate head- 
ings, numbered from two to six inclusive, and at the end of all the 
conditions and just before the attestation clause is the statement that 

This policy is made and accepted upon the above express conditions, no 
part whereof can be waived, except in writing signed by the secretary. 

The referee found that “‘the building at the time of the fire was 
not occupied by any person for the purpose indicated in the policy 
of insurance,” and that “no written consent of any description was 
ever given by the company or its agent that such building might 
be or remain vacant or unoccupied.” 

The stipulation in regard to occupancy was an express warranty, 
and unless it was either performed or waived, the policy became 
void: Halpin vs. Phenix Ins. Co., 118 N. Y., 165; Herrman vs. 
Adriatic Fire Ins. Co., 85 N. Y., 162. As it was not performed, the 
validity of the contract depends on whether it was waived, and the 
question of the waiver depends upon the power, actual or implied, 
of the agent who issued the policy for the defendant. The referee 
found, as a conclusion of law, that said agent “had authority to 
waive by oral consent any condition in the policy in question,” and 
that he did orally waive the warranty under consideration. The 
learned general term based its judgment of affirmance mainly upon 
the case of Pechner vs. Phoenix Ins. Co. (65 N. Y., 195), where it 
was held that a general agent, authorized to issue policies and write 
consents thereon, had power to bind the company by a parol waiver 
of warranty against other insurance. In that case, however, there 
was no provision in the policy limiting the power of the agent, 
“‘ who testified, without contradiction, that he had issued hundreds 
of * * * consents to further insurance.” (p. 208.) The courts 
below also relied upon Insurance Company vs Wilkinson (80 U. §., 
13 Wall., 222), where it was held that an insurance company is 
responsible for the acts of its agent within the general scope of the 
business entrusted to his care, and that no limitation of his 
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authority, unless brought to the knowledge of the persons with 
whom he deals, will be binding uponthem. Mr. Hulsapple was the 
general agent of the defendant at West Troy, and unless his powers 
were expressly limited, and the insured had notice of the limitation, 
he will be presumed from the nature of his agency to have had 
power to modify the contract that he made, and to waive strict com- 
pliance with the conditions therein contamed. While it does not 
appeur that, except in this instance, he ever consented in behalf of 
the company that a building insured by it might be or remain 
vacant or unoccupied, the power to give such consent, in the absence 
of known restrictions upon his authority, may be fairly inferred 
from the powers that he habitually exercised: Whited vs. Ger- 
mania Fire Ins. Co., 76 N. Y., 415. 

The policy had been in the possession of the plaintiff's assignor 
for more than three years when the fire occurred, and hence, if the 
contract itself contains clear restrictions upon the power of 
the agent, the insured must be presumed to have had notice thereof. 
The provision that the company will not be bound by any act or 
statement not contained in the policy, application, ete., has no bear- 
ing upon the point in controversy, as it relates only to acts done 
and statements made before the policy was issued. It is provided, 
however, that the policy shall become void, unless consent in writing 
is endorsed thereon by the company, if the building insured shall 
be or become vacant or unoccupied, and that the policy was made 
and accepted upon this as one of many express conditions, “no 
part whereof can be waived, except in writing, signed by the secre- 
tary.” This ‘provision in regard to waiver applies to all the condi- 
tions preceding it, and not simply to those immediately preceding 
it, which relate only to “ proceedings in case of loss.” Upon read- 
ing all the provisions of the policy together it appears that the first 
part embraces the agreement of the company to insure the building 
in question for a certain amount during a specified period. This is 
followed by the agreement in behalf of the insured consisting of 
various “terms and conditions,” under the following titles, viz.: 
“1. Warranty of the Assured,” under which appears the condition 
relating to occupancy. Then followin the order named: “2. Risks 
not covered by this policy.” “3. Property not covered by this 
policy unless specified.” “4. General Privileges.” “5. Relative to 
issue and cancellation of policy.” “6. Proceedings in case of loss.” 
Under each title are different specifications relating to the subject 
thereof. ; 

At the close of the last specification is the provision, said to have 


been printed in large type so as to attract attention, that “ this 
Vou. XXI.—50. 
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policy is made and accepted upon the above express conditions, no 
part whereof can be waived except in writing signed by the 
secretary.” 

Thus it is evident that the parties agreed in terms, 1, that the 
policy should become void in case the premises became vacant or 
unoccupied unless the “ company ” consented in writing endorsed 
thereon; 2, that this condition could not be waived, except in writ- 
ing signed by the secretary. Assuming that the provision relating 
to written consent, if it stood alone, might be waived by an agent 
possessing general powers, such a result cannot follow when the 
power to waive is taken away from the agent and conferred upon the 
secretary only. By agreeing that the secretary alone could waive, 
the parties necessarily excluded the agent from exercising that 
power. The apparent authority of the agent was thus limited by 
a restriction in the body of the policy, assented to by the assured 
as a part of the contract and possessing the same binding force as 
any other provision therein contained. There was no usage, recog- 
nition, or ratification to take the case away from the agreement as 
originally made. The attempt of the agent to waive by parol was 
made years after the issue of the policy, and it was the duty of the 
assured to read his contract and conform to its provisions. By 
aceepting the policy he assented to a limitation of the power of the 
agent. Having thus agreed, he was bound to know the extent of 
the limitation and act accordingly. The rule may be harsh in its 
application to a given case, but if insurance contracts are to be 
construed according to the language used in making them, in con- 
formity to the principles governing the construction of other 
contracts, it must be applied in this case, which is thus brought 
within the authority of Walsh vs. Hartford Fire Ins. Co. (73 N. Y., 
5) and Marvin vs. Universal Life Ins. Co. (85 id., 278.) 

The policy in the Walsh case contained a warranty against 
vacancy and a stipulation that no officer or agent should be held to 
have waived any condition unless such waiver should be endorsed 
on the contract. On the day that the building insured became 
vacant a general agent of the company orally consented that it 
might remain so. When asked if it was necessary to have the con- 
sent endorsed upon the policy, he replied that it was not. He made 
a memorandum of the consent in his policy register, but made no 
endorsement on the policy or report tu the company. It was held 
that there could be no recovery, because the oral consent was al 
act in excess of the known authority of the agent. The court said: 
“That the agent was authorized to consent to the vacancy by a 
written endorsement on the policy is clearly implied from the lan- 
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guage of the condition, and if the mode in which his consent should 
be made manifest had not been specified, or if nu provision upon 
the subject had been contained in the policy, we do not doubt that 
he could have consented either orally or in writing and that his 
consent in either mode would have bound the company. * * * 
But the policy contains the provision that no agent of the company 
shall be deemed to have waived any of the terms and conditions of 
the policy unless such waiver is endorsed on the policy in writing. 
This is a plain limitation upon the power of agents and can mean 
nothing less than that agents shall not have the power to waive 
conditions, except in one mode, viz.; by an endorsement on the 
policy. The plaintiff is presumed to have known what the contract 
contained and the proof tends to the conclusion that this provision 
was brought to his notice. He saw fit, however, to accept the assur- 
ance of the agent that an entry in the register was sufficient. It is 
difficult to see how, upon the law of contracts and agency, the 
plaintiff can recover. * * * The authority of an agent is not 
only that conferred upon him by commission, but also as to third 
persons that which he is held out as possessing. The principal is 
often bound by the act of his agent in excess or abuse of his actual 
authority, but this is only true between the principal and third per- 
sons who, believing and having a right to believe that the agent 
was acting within and not exceeding his. authority, would 
sustain loss if the act was not considered that of his principal. If, 
however, a person dealing with an agent knows that he is acting 
under a circumscribed and limited authority and that his act is in 
excess of or an abuse of the authority actually conferred, then 
manifestly the principal is not bound, and it is immaterial whether 
the agent is a general or a special one.” 

In the Marvin case, supra, the plaintiff relied upon a parol 
waiver of a certain condition by a general agent of the company. 
The policy contained a provision that any alteration or waiver of 
its conditions “ unless made at the head office and signed by an 
officer of said company,” should not be considered as valid. It was 
held that, although the agent had authority, unless restricted, to 
waive conditions, as his authority was limited by the provisions of 
the policy, and so brought to the knowledge of the assured, he had 
no authority to waive the condition or to agree that it should be 
waived. The court commented upon Pechner vs. Phoenix Ins. Uo., 
and Ins. Co. vs. Wilkinson, supra, and after quoting the rule laid 
down in the latter, as already stated, said: “The rule could not go 
further than this without violating all rule and justice. To carry it 
further would compel us in the end to say that insurance companies 
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are wholly at the mercy of their general agents, and no restraint is 
possible.” We regard these authorities as analogous and control- 
ling, and we gave due effect to them in deciding the recent case of 
Messelback vs. Norman (122 N. Y., 578.) 

In Steen vs. Niagara Fire Ins. Co. (89 N. Y., 315), which is relied 
upon by the plaintiff, the powers of the general agent were not 
restricted. The court alluded to the Walsh case and others, and 
said that they were in favor of the company “on the ground that 
by the terms of the policies in question the power of the agent was 
limited and the authority he assumed had been reserved by the 
company to its officer, or was to be exercised only at the head office 
and authenticated by one of its officers. Such reservation is not to 
be found in the policy before us.” The court thus distinctly recog- 
nized the principle upon which this decision is based, but did not 
apply it, because the powers of the agent were not limited by the 
policy then under consideration. 

After considering all the grounds upon which we are asked to 
affirm the judgment appealed from, we think that it should be re- 
versed and a new trial granted, with costs to abide the event. 

All concur, except Landon, J., not sitting. 


SUPREME COURT OF TEXAS. 


MUTUAL LIFE INS. CO., or NEw York 
vs. 


TILLMAN.* 


When it appeared that death resulted from opium self-administered by in- 
sured, who was only manager in a store and was insolvent; that he was 
greatly troubled over his affairs, and that after going out for an alleged 
walk he was found in the store with the door locked, and claimed that 
he might have taken too strong an anodyne; that he was opposed to 
medicines, except on medical prescription, and never used narcotics; that 
he said it was none of his brother’s business how much morphine he had 
taken, and a card in his handwriting was conspicuously stuck in the rail- 
ing of the store, having the word sick written on it, which was traced to 
possession of insured’s brother, and he failed to produce it. 

Held, That averdict against suicide would be set aside as against the weight 
of evidence. 

Held, That evidence of a physician as to whether one unaccustomed to mor- 
phine could have any conception as to the amount in an eighth ora 
quarter of a grain was admissible as bearing on the question of an accl- 
dental overdose. 


*Decision rendered, March 15, 1892. 
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Opinions of physicians expressed while attending a patient as to what was 
the matter are admissible as a part of the res geste. 


Heresay evidence of the contents of a paper not produced nor accounted for 
is not admissible. 


Fiset & Mruuer, for Appellant. 

Crawrorp & Crawrorp, for Appellee. 

TaRLTOoN, J. 

In March, 1890, appellee, as assignee of a life insurance policy is- 
sued by the appellant upon the life of David Goslin, brought suit 
against appellant in the District Court of Dallas County to recover 
$2,500, the amount of the policy. Among the several defenses re- 
lied upon by appellant was the plea that in the application for in- 
surance Goslin warranted that he would not die by his own act 
within two years from the date of the policy, and that Re did die 
from an overdose of morphine or other poison administered by him- 
self with intent to take his own life. As the case was presented to 
the jury, every question, except that of intentional suicide, was, by 
agreement of the parties, eliminated. 

Appellant here insists, very impressively, that the judgment 
should be reversed, because the defendant established by a pre- 
ponderance of evidence that David Goslin did take his own life 
with a suicidal intent. An examination of the evidence leads us ir- 
resistibly to the conclusion that the appellant is correct. David 
Goslin died August 12, 1889. Theevidence excludes all reasonable 
doubt that he died from the effects of morphine or opium poison 
administered by himself. Was the poison taken for the purpose of 
self-destruction or was it taken by mistake? Goslin was about 53 
years old. He was devotedly attached to his family, consisting of 
a wife and several children. He was a bankrupt merchant, without 
even a home. He had at or about the time of his last failure, in 
1884, conveyed his homestead to one Hendricks, a creditor, in pay- 
ment of a debt, and with the understanding that, if he paid the 
amount of the indebtedness at a certain time, the property would 
be reconveyed to him. Litigation had ensued about the property 
in which he was unsuccessful. He stillsoughtto redeem the home- 
stead, and as a plan to that end he had obtained the promise of Dr. 
E. M. Tillman, appellee, to purchase the property from Hendricks, 
with the deed in Tillman’s name. Goslin was much harassed in 
mind on the subject of his homestead. On August 12, 1889, Till- 
man was in New York on his way to Europe. On that day he re- 
ceived a letter from Goslin requesting him to do all in his power to 
recover his homestead. Accordingly, Tillman made arrangements 
with one Sawyer to buy the home for Mrs. Goslin. On August 13th 
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Louis Goslin, the brother of David, caused a telegram to be sent to 
‘Tillman to the effect that David was dead, and urging Tillman to se- 
cure the property for David’s widow. At Goslin’s death he had 
$15,000 life insurance in favor of his wife. In addition, he had in- 
sured his life in Tillman’s favor for $10,500. He was insolvent,— 
the mere manager in a store. Whence were to come the annual 
premiums on these policies? After his death, his wife collected 
$13,000 insurance money. With a portion of this money the home- 
stead was redeemed. 

On Sunday afternoon, August 11th, Goslin complaining of nerv- 
ousness and headache, tried to take a nap. Children playing ball 
in the yard disturbed him, and he left, stating that, “as he could 
not take a nap, he would take a street car.” He had not returned 
at dark, and his wife became excited and uneasy. Louis, his 
brother, became also solicitousabout him. Louisstates that, “know- 
ing David’s habits, he thought David might have gone to the store 
and laid down there.” Hetherefore sought David at the store. He 
found him there lying on:a table, on which, or upstairs, as Louis 
states, he was in the habit of lying every evening. The store was 
closed. There was only one entrance, the front door, and that was 
locked, and the key taken out of the door. Louis thought “his 
brother was suffocated from heat. It was a terribly hot day in 
August.” David was seemingly breathing with difficulty. These 
impress us as strange surroundings for a man seeking relief from a 
nervous headache on asummer’s evening. Louis asked David what 
was the matter; to which, as Louis testified, the reply was: “ Noth- 
ing, nothing; I had a terrible headache, and have taken some Hoff- 
man’s Tropfen [Hoffman’s Anodyne], and might have taken it too 
strong,—stronger than usual.” David did not ask for a doctor, but 
Louis, realizing the emergency, urged Dr. Smoot “ for God’s sake” 
to go at once to his brother, who was very sick at the China Hall. 

Now, without detailing the evidence, it suffices to say that it is 
quite conclusive that Goslin had not taken Hoffman’s Anodyne. He 
was then deceiving his brother, and concealing his true condition, 
Why? His answer, though incorrect, indicates intelligence. He 
must have known that he had taken a deadly drug, and not a harm- 
less potion, as he stated. Yet he asks for no aid. Again, it is 
shown that Goslin was a man of education and intelligence; that he 
never used opium, chloral, or other narcotics for any purpose; that 
he was opposed to taking any kind of medicine, unless given him 
by a regular physician, or upon a regular presciption from a drug 
store; and yet we find him here poisoned with a quantity of mor- 
phine or opium, evidently administered by himself. Several physi- 
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eians were summoned to Goslin, among them Dr. Thurston, his 
family physician. The latter testified: ‘“Goslin recognized me 
when we aroused him. He called me by name. He requested 
everybody else to leave him, as he wanted to say something to me. 
They all went tothe door. * * * Tasked him how much mor- 
phine he had taken. He said it was none of my business, as he did 
not want to yive anybody away, and did not want to hurt anybody’s 
business; but he said he had taken so much I could not get it out 
of him. * * * I understood him and he understood me. He 
spoke coherently enough for me to understand.” This is not the 
conduct or language of a man anxious to live. It is not the con- 
duct or language of a man the victim of accident or mistake. That 
Goslin did so speak and act is not controverted. 

A note in David Goslin’s handwriting placed conspicuously in the 
wire railing of his office, was found, on the occasion in question, by 
one Navra, an intimate friend of Goslin. Its full contents were not 
established, but it had upon it the word “sick.” Its possession was 
traced to Louis Goslin. The plaintiff, though notified, failed to pro- 
duce it or account for it. It was evidently written after Goslin 
reached the store. It appears to have had reference to his condi- 
tion. If able to write a note concerning his condition, why could 
Goslin not have summoned help? The circumstances connected 
with this note called for its production by the plaintiff. or some ex- 
planation of its absence. Its seeming suppression makes against his 
case. 

The death of Goslin, indisputably due to an overdose of morphine 
or opium self-administered must be explained on the theory of ac- 
cident or of intentional suicide. It is true that the presumption of 
law attaches to the former theory, but this presumption cannot pre- 
vail against evidence to the contrary. We cannot reasonably ex- 
plain the conduct and condition of Goslin on the theory of accident 
or mistake. It was incumbent on the defendant in this case to 
prove by a preponderance of the evidence the fact and purpose of 
self-destruction. We think the defendant made this necessary 
proof, and that it was entitled to a verdict. This court is loath to 
set aside the verdict of a jury. Its rule of decision is to uphold 
verdicts rendered under a charge fairly presenting the law of a case. 
This rule, however, does not apply where, as in this case, the verdict 
appears to be “ manifestly against the weight of the evidence.” 
There was no such conflict in the evidence as might justify the 
jury in finding either way: Willis vs. Lewis, 28 Tex., 191; Zapp vs. 
Michaelis, 58 Tex., 270, 
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To 8S. D. Thurston, a physician, the following question was put by 
the plaintiff: ‘Could a man have any conception as to how much a 
quarter of a grain or an eighth of a grain of morphine was, if he 
was not accustomed to handling it?” Objection was interposed, on 
the ground that the question elicited incompetent evidence and an 
opinion, when the jury could form their own opinion from the facts. 
We are called upon to review the action of the court in overruling 
the objection. The effect of morphine necessarily depends upon the 
quantity taken. If a person, therefore, should be unable to dis- 
tinguish quantity, it would be probable that he would take an over- 
dose of morphine with a view solely to relieve him from pain, and 
without contemplating any fatal effect. It had been shown that 
Goslin was not accustomed to the use of the drug. The question 
then addressed itself to the effect of the medicine, as it might have 
been understood by Goslin. This was a matter of pertinent inquiry. 
It called also for the opinion of an expert in drugs, because a person 
inexperienced in the use of morphine cannot be supposed to know 
whether or to what extent a harmless could be distinguished from a 
hurtful quantity. Information on such a subject is peculiarly with- 
in the knowledge of an expert. It involves an acquaintance with 
the characteristics, strength, and intensity of the medicine. Wesus- 
tain the court. 

Dr. W. B. Smoot and Dr. Leake were called as physicians to see 
Goslin. The former had testified as a witness for defendant that he 
examined Goslin, and concluded from symptoms which he described 
that the case was one of morphine poison. Dr. Leake was present 
in his professional capacity with Dr. Smoot. Under these circum- 
stances, plaintiff's counsel asked the witness Smoot, ‘ Wasn’t there 
some doubt between you and Dr. Leake as to what was the matter 
with him?” To which the witness answered: “It is a fact that 
Goslin’s pulse did not manifest morphine poison at the time I first 
went there. This fact was noticed by Dr. Leake, and, from the fact 
that his pulse did indicate something else except morphine, there 
was some hesitancy with Dr. Leake as to what was the matter with 
him.” This evidence was objected to as hearsay. The witness testi- 
fied that he did not think Dr. Leake made a diagnosis of the case. 
It is, however, apparent from his statement that himself and Dr. 
Leake were engaged in a professional inquiry as to what was the 
matter with Goslin,—an inquiry pertinent to the issue here involved. 
The opinions expressed at the time with reference to the subject of 
consideration by the one or the other, in the course of their examin- 
ation, were, in our opinion, in the nature of res geste, and so admis- 
sible. The declarations were made in the course of their business, 
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and while engaged in a professional duty. They were coincident 
business declarations: 1 Whart. Ev., § 262. 

One Leon Navra testified as a witness for defendant. He stated 
that he went to Goslin’s store on the occasion in question, and that 
he there found a paper in the handwriting of Goslin; that he did 
not remember the contents of the paper. Having previously, with- 
out effect, interrogated Goslin as to whether or not be had stated 
its contents to one M. E. Phillips, defendant sought to prove by the 
latter that Navra had stated to him out of court the contents of the 
paper. To this plaintiff objected, because such evidence would be 
incompetent to prove the contents of the document. The ruling of 
the court was certainly correct. If the absence of a written instru- 
ment be properly accounted for, its contents may be proved by the 
testimony of one who knows them, but it is elementary that a fact 
cannot be established by the statements of a third party to a witness 

Appellant complains that the plaintiff was permitted to open and 
conclude the argument, though appellant was entitled to do so. It 
does not appear that appellant suggested to the court his right to 
open and conclude, if, in fact, it existed; nor did it take an except- 
ion to the fact that the plaintiff began and ended the argument. In 
the absence of a complaint in this regard on the trial, we will not 
heed it here. 

Over objection of appellant, it was proved by Dr. Thurston that it 
was the custom for druggists to sell morphine to any one who ap- 
plied to purchase it. It is contended that this evidence was irrel- 
evant and immaterial. Testimony very much relied upon by appel- 
lant to support its theory of intentional suicide consisted in the 
evidence of Dr. Thurston that Goslin refused to state to him from 
whom he got the morphine, saying that “he did not want to hurt 
anybody’s business.” Whether or not Goslin understood what he 
was saying was a question of fact for the jury. The evidence com- 
plained of tended to show that he could get morphine from any 
druggist without exciting suspicion or jeopardizing in any degree 
the dealer’s business. It tended, therefore, also to show that Goslin 
did not understand the character of the statement made. It was 
hence material. The judgment should, on account of the error 
pointed out, be reversed, and the cause remanded. 

Per Curtam. Reversed and remanded, as per opinion of commis- 
sion of appeals. 





Appellate Court of Indiana. 


APPELLATE COURT OF INDIANA. 


RELIANCE LUMBER CO. 
v8. 


BROWN.* 


Where in an application against a mutual company it admitted insolvency, 
was adjudged insolvent, and a receiver was appointed, the members can- 
not recover for subsequent losses, although the policies provide that the 
insured must be notified in case of cancellation by the company. 

The court in such case will be presumed to know of the insolvency, and a 
finding of the specitic fact in the decree is unnecessary. 


S. N. Cuampers and Merritt Moorz, for Appellant. 
Morris, Newsercer & Curtis and W. T. Brown, for Appellee. 


Rernuar, J. 

The appellant filed a claim in the Marion Superior Court against 
the Manufacturers’ Mutual Fire Insurance Company, in the hands 
of the appellee as receiver thereof. The claim 1s for a loss sus- 
tained by fire May 8, 1890, amounting to $702.07, under a policy of 
insurance issued to the appellant by said company. On June 27, 
1891, the receiver filed his report in the superior court, disallowing 
said claim for the reasons set out in said report. The court ap- 
proved the report over appellant’s objection and exception, and 
from that order this appeal is taken. The facts upon which the 
appellant rests its claim, and which are agreed to by both parties, 
are as follows: “ First. On the 2d day of May, 1889, the Manufact- 
urers’ Mutual Fire Insurance Company issued its policy No. 2,718 
to the Reliance Lumber Company, of Beaumont, Tex., insuring 
‘said Inmber company in the sum of two thousand dollars ($2,000) 
against loss by fire on certain mill machinery and buildings. Sec- 
ond. That on said day, as a part of the consideration of said policy, 
said Reliance Lumber Company executed its premium note, dated 
May 1, 1889, promising to pay to said insurance company the sum 
of $550 in installments at such time as the directors of said company 
might order and assess, etc. Third. That all assessments on said 
premium note made prior to and including April 26, 1890, had 
been paid by said company. Fourth. That on the 26th day of 
April, 1890, William T. Brown. by the judgment of ,the Marion Su- 
perior Court in cause No. 40,800, entitled J. H. Clark et al. vs. The 


* Decision rendered, March 3, 1892. 
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Manufacturers’ Mutual Fire Insurance Company, was duly ap- 
pointed receiver of said insurance company, and qualified as such, 
and took the charge and management of its affairs, and is still act- 
ing as such receiver. Fifth. That on the 26th day of April, 1890, 
an order was made by the court in the above-entitled cause, can- 
celing all outstanding policies, and thereafter, to wit, on May 2, 
1890, said receiver deposited in the post-office at Indianapolis, Ind., 
sealed in an envelope, postage prepaid, and caused the same to be 
registered, a notice addressed to said Reliance Lumber Company, 
at Beaumont, Tex. (its place of business), informing it of the fact 
that said policy of insurance had been canceled on the 26th day of 
April, 1890, as aforesaid. Sixth. That said notice was received by 
the said Reliance Lumber Company, of Beaumont, Tex., on the 12th 
day of May, 1890. Seventh. That on the 8th day of May, 1890, be- 
fore notice was received by said lumber company of the appoint- 
ment of the receiver for said insurance company, and before said 
notice was received by said lumber company of the action of the 
receiver, canceling said policy of insurance, there was a partial loss 
by fire of the property insured under said policy No. 2,718. Eighth. 
That, by the terms of said policy, said Reliance Lumber Company 
was required, within thirty (30) days after the fire, to render to the 
insurance company a particular statement of the loss, signed and 
sworn to by it, stating such knowledge or information as the insured 
had been able to obtain as to the origin and circumstances of the 
fire, and also stating the title and interest of the assured and of all 
others in the property, the cash value thereof, the amount of loss 
or damage, all other insurance covering any of said property, and a 
copy of the written parts of suid policies, and the occupation of the 
entire premises, all of which had beendone. Ninth. That the total 
loss by said fire was $3,230, the total insurance $10,000, of which 
the share of the loss of the Manufacturers’ Mutual Fire Insurance 
Company under its said policy is $702.07 Tenth. That said policy 
of insurance was issued on the 2d day of May, 1889, and insured 
the property therein described for the term of five (5) years from 
that date, and in part consideration thereof the said Reliance Lum- 
ber Company executed to said insurance company its promissory 
note for the sum of $552, payable by installments at such times as 
the directors of said company might order and assess for the losses . 
and expenses of the said company, pursuant to its charter and by- 
Jaws, which promissory note is vow held by said receiver, and is subject 
to further assessments by him under the order of the court for the 
purpose of discharging its obligations. Eleventh. That said Manu- 
facturers’ Mutual Fire Insurance Company at the time of the 
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appointment of the said receiver was, and still is and continues to be, 
insolvent, and does not have sufficient property to discharge its ex- 
isting admitted obligations, exclusive of the claim made by the, said 
Reliance Lumber Company.” 

This agreed statement of facts was taken by both the receiver 
and the court as the basis of the appellant’s claim, and together 
with the record in the cause in which the receiver was appointed, 
which is also a part of the record in this case, furnishes the founda- 
tion upon which the questions submitted to us are to be determined. 
By the case thus presented, and according to the line of argumént 
pursued by counsel on both sides, the points for decision in this 
appeal are reduced to a comparatively narrow compass. The con- 
tention of the receiver is thata mutual fire insurance company of 
this state i» not liable for loss occurring after it has been adjudged 
insolvent, its property sequestrated by the court. and an order en- 
tered appointing a receiver, as was done in this case, and that if 
there was an appearance by the company to such application, and 
a confession of insolvency, and that good cause existed for the ap- 
pointment of a receiver, every member of the company is bound by 
such order, without further notice, and all liability on future losses 
then ceases; that it was therefore immaterial that the court ordered 
notice of the cancellation of the policies to be given to each holder, 
which, in the instance of appellant, was not received until after the 
loss. Appellant, on the other hand, contends that as the policy pro- 
vides for notice in case the company desires to cancel it, and asthe 
receiver here represents the company, in place of the directors 
thereof, the receiver was bound to give such notice before cancella- 
tion could take place, and as that was not done the liability still 
exists. The court adopted the view of the receiver, and held that 
no notice was necessary. 

It is provided by statute that every person insured in any mutual 
fire insurance company shall be a member thereof during the time 
of such insurance. It is further provided that every person who 
thus becomes a member, before receiving a policy, shall deposit his 
promissory note as a premium noite, and shall pay such further con- 
sideration as may be agreed upon. The promissory note shall be 
payable in assessments, as may be required by the directors. But 
any person insuring in such company may, if he so desire, pay a 
definite consideration in lieu of giving the premium note, and in 
that case he shall not bea member of the concern, or entitled to 
participate in the accumulations of the company: Rev. St. 1881, 
§§ 3751, 3752. It thus appears that, by the provisions of the statute 
cited, there are two classes of policy-holders contemplated, viz.: 
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(1) Those who give a premium note, and are members of the com- 
pany; and (2) those who pay a definite sum, designated as a “ cash 
premium,” and who are not members: Clark vs. Insurance Co. 
(at present term of the supreme court). We think it abundantly 
appears from the agreed statement of facts that the appellant had 
given a premium note in consideration of its policy, and belonged 
to that class of policy-holders who are members of the insurance 
company. The record also shows, we think, that the receiver was 
appointed on account of the insolvency of the company. Thecom- 
pany appeared to the application, and admitted its insolvency, and 
upon this the receiver was appointed. We think the law is settled 
that the policy-holders who are members of the company are barred 
by the latter’s appearance in court to an application for a receiver, 
and by the order and decree of the court thereon, without further 
notice. Policy-holders of this class, who sustain losses after the de- 
cree is entered, declaring the company insolvent and appointing a 
receiver, are not entitled to share in the distribution of the com- 
pany’s assets: ‘Taylor vs. Insurance Co. (Minn.); Com. vs. Massa- 
chusetts Mut. Fire Ins. Co., 119 Mass, 45; Mayer vs. Attorney- 
General, 32 N. J. Eq., 815; Dean & Son’s Appeal, 98 Pa. St., 101; 
16 Amer. & Eng. Enc. Law, 105. 

The case of Taylor vs. Insurance Co., supra, is much in point, 
There an action had been brought by Taylor, alleging the insol- 
vency of the company, asking for an injunction restraining the cor- 
poration from exercising any of its corpurate rights, ete., and for 
the appointment of a receiver. The defendant appeared, admitting 
its imminent insolvency and consenting that its affairs might be 
wound up, etc. A receiver was appointed. Subsequently, and in 
the evening of the same day, a fire occured by which one of the 
members of the company, which, like that in the present case, was 
a mutual one, sustained a loss of property covered by his policy, 
The court say: “ Under the act referred to, and the policies issued 
by the company, all the policy-holders became and were members 
of the company during the period of insurance. They were there- 
fore bound by the appearance and answer of the company, and the 
order of the court thereon was equivalent to an adjudication of its 
insolvency at that date,.and placed its affairs and assets in the hands 
of the receiver, who was invested with the usual powers of receivers 
in such cases. The result is, the business and corporate functions 
of the company were suspended, and its property and assets had 
been taken possession of by the court, to be administered as in the 
case of an insolvent corporation, before the loss in question occurred. 
The question here presented is the effect of these proceedings upon 
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outstanding policies. The affairs of the company were as com- 
pletely in the hands of the court for settlement as if there had been 
a formal judgment dissolving the corporation. No issues remained 
to be determined, and the receiver was obliged to wind up its busi- 
ness under the direction of the court. Each member was liable for 
losses in proportion to the amount of his premium note, which was 
the limit of his liability; and the aggregate cash premiums, invest- 
ments, and interest, with the premium notes, constituted the capi- 
tal of the corporation. There is no stock or stockholders, and no 
other fund for the payment of claims: Mygatt vs. Insurance Co., 
21 N. Y., 65. The only remedy available for creditors is to reach 
these assets. But in this instance the association, representing all 
the members, had ceased to control its assets and had been put in 
liquidation before the loss occurred. It exists and the membership 
of the policy-holders is continued solely for the purpose of settling 
up its affairs. The effect was to terminate all contracts of insur- 
ance at the date of the appointment of the receiver. These contracts 
were not debts or fixed liabilities of the company. In respect to 
them, its liability depended upon the contingency of losses by the 
assured during the life of the policies; and when losses have not 
occurred before the adjudication of insolvency the only liability to 
the policy-holder is for the breach of cancellation of the contracts 
by the adjudication of insolvency and consequent suspension of 
business by the company, and its disability to fulfill its contracts of 
indemnity (People vs. Insurance, etc., Co., 78 N. Y., 125), and the 
measure of damages is the surrender value of the policies (Carr vs. 
Insurance Co., 33 Mo. App., 296). The loss in this case had not oc- 
curred until after the adjudication of insolvency. The policy of 
the claimants must therefore be determined to stand on the same 
footing as those of other members of the company not yet matured.” 
‘he facts underlying the case from which we quote are so much 
like those with which we are here dealing, and the reasoning of the 
court and the enunciations of the rules of law governing such cases 
are so clearly and cogently stated therein, and apply with such 
peculiar force to the case in hand, that we feel justified in copying 
a large portion thereof in this opinion. The other authorities cited 
fully sustain the position here taken, we think, and we need not 
make any further quotations from any of them. The rule requiring 
the members of the company to take notice of such proceedings is 
well settled, and we are in duty bound to adhere to it. 

Nor can we agree with counsel for the appellant that, as there 
was no specific finding that the company was insolvent at the time 
of the appointment of the receiver, therefore the facts do not bring 
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the case within the rule declared by the cases cited. It is admitted 
as a fact in this cause that the insurance company was and still is 
wholly insolvent, and not able to pay in full even the losses it had 
sustained prior to the appointment of the receiver. The court must 
be presumed to know this fact, and to have acted upon it in ap- 
pointing the receiver. The complaint averred insolvency, and the 
answer admitted it. It was not necessary that the decree should 
disclose the court’s reason for the appointment of the receiver. It 
is sufficiently shown what the latter was appointed for, and what 
his duties were. It did not become the duty of the receiver, under 
the appointment, to carry on an insurance business in the place of 
the directors, as urged by counsel for appellant, until the financial 
difficulties of the company were “bridged over.” The evident pur- 
pose of the receiver's appointment was to cancel all outstanding 
policies, and to liquidate existing liabilities. After that has been 
accomplished, we need not decide whether the corporation may 
continue its existence under its general statutory privileges as an 
insurance company, and resume its former business functions, or 
not. The court did not err in disallowing the appellant’s claim. 
Judgment affirmed. 


SUPREME COURT OF KANSAS. 


BURLINGTON INS. CO. 
v8. 


’ ROSS. 


In an action on an insurance policy to recover a loss by fire, the plaintiff must 
aver and prove that proofs of loss were furnished within the time required 
by the terms of the policy, or that the condition requiring such proofs 
has been waived by the company ; and if at the trial there is a total fail- 
ure to prove either that the proofs were duly made, or that they were 
waived, it is the duly of the trial court to sustain a demurrer to the evi- 
dence and dismiss the action. 


Quinton & Quinton, for Plaintiff in Error. 
R. N. Smrrn and B. C. Cranston, for Defendant in Error. 


Smvpson, C. 
Action by Ross against the insurance company to recover on a 
policy of loss occasioned by a fire. The fire occurred on the 18th 


*Decision rendered March 56, 1892. Syllabus by Simpson, C. 
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day of July, 1887, and a dwelling-house and all the household fur- 
niture were totally destroyed. The petition alleges loss, and fur- 
ther avers “that he promptly notified the said defendant company 
of his loss, and proffered proof of loss by the fire aforesaid.” This 
is all the allegation with reference to proof of loss, the petition 
containing no general averment that the terms and conditions of 
the policy had been performed and complied with. The third 
defense of the insurance company alleges “that no proof of any 
loss sustained by said plaintiff was ever made to this defendant, as 
required by the policy set forth in the petition.” The plaintiff, 
replying to the third defense, says “ that after the fire, and before 
the bringing of this suit, the said defendant denied all liability for 
loss under said policy.” At the trial the plaintiff testified as fol- 
lows: “ Now, Mr. Ross, what did you do in regard to the insurance 
on this policy? After the fire, what did you do then? Answer. 
I notified the company. Question. Notified the company? A. 
Yes, sir. Q. How did you notify the company? A. By letter. 
Q. Did you receive an answer? A. Yes, sir. Q. I will ask youif 
that is the answer you received from the company. (Letter handed 
witness, and marked ‘Exhibit A’ by the court.) A. Yes, sir; that 
is their reply. Q. After receiving this letter, what occurred with 
regard to the payment or adjustment of the loss? A. Well, some 
time afterwards they sent their adjuster there. Q. What occurred? 
A. He came there, and looked over the loss a little. Q. Who is 
the adjuster? A. Mr. Eggleston, from Topeka. Q. Do you know 
where Mr. Eggleston is? A. Yes, sir. Q. Is this the gentleman 
sitting there? <A. Yes, sir. (Witness identifies a gentleman 
named Eggleston.) Q. Now what did he do? A. He looked at 
the house a little and asked a few questions about it. Q. What 
about? A. How it got afire. Q. What did you tell him? A. I 
told him it was from the flue, so farasI knew. Q. From the flue 
of the house? A. Yes, sir; from the flue of the house. Q. What 
else occurred? -A. Then he asked me about some indebtedness on 
the place. Q. Well, what else? A. He wanted to know how much 
indebtedness there was on the place at the time. Q. What did you 
tell him? A. 1 told him there was thirteen hundred dollars. Q. 
Did he offer to adjust the loss? A. No, sir. Q. What did he say? 
A. He said he wanted receipts of all moneys I had paid on the 
notes. Q. On this mortgage? A. Yes, sir. Q. Did you furnish 
them to him? A. I did, but not at that time. Q. When did you? 
A. In the course of a few days; I can’t say how long, exactly. Q. 
Did you furnish him any receipts at that time? A. Yes, sir; I 
showed them to him. They were not all there; some of them had 
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been destroyed by fire. Q. Now, I will ask you if he said any- 
thing about the amount of insurance on the place at the time the 
insurance was taken. A. He did not. Q. Did he make any objec- 
tions to paying the loss at that time? A. Didn’t; didn’t say 
whether he would pay it or not. Q. What next occurred? A. 
We asked for blanks. Q. Who did you ask for blanks? A. I sent 
and asked for them. Q. You may go ahead. What did you do 
next? A. Why, I asked for blanks. Q. How? A. By letter. Q. 
Did you receive any reply? A. No, sir, not about the blanks; they 
never mentioned it. Q. What was the next thing done? A. f 
think I asked them for blanks three or four times in different let- 
ters. They didn’t say whether they would send them, or whether 
they would not. Q. Now, when was the next communication you 
received from the company or from their agents? A. The next 
was, I believe, when they asked about the notes. Q. About the 
notes? A. Yes, sir. Q. Have you that communication? A. No, 
sir. Q. Why haven’t you got that? A. They wanted an answer 
on the back part of the letter they wrote me, and I wrote it on it 
and sent it in. Q. You returned it to them? A. Yes, sir. Q. 
Well, what was next done? A. I believe that was all that was 
written until the last letter came, when they said they would not 
pay the loss. Q. I will ask you, Mr. Ross, if you received this 
letter from the company? A. Yes, sir. Q. I will ask you, Mr. 
Ross, if you received any communication from Mr. Eggleston. A. 
Yes, sir. (Letter offered in evidence.) Q. I will ask you, Mr. 
Ross, if that letter was received in this envelope, and in reply to 
the letter you forwarded. A. Yes, sir; it was. Q. Where did you 
receive it? A. At Abilene. Q. Whereabouts at Abilene? A. 
Post-office, Abilene. (Letter marked ‘Exhibit B’ by the court, 
and offered in evidence.) Q. I understand you to say, Mr. Ross, 
you received this letter through the mail? A. Yes, sir. Q. Mr. 
Ross, did you receive that letter in that envelope? A. I did; yes, 
sir. Q. Do you know why it was written? Did you write a letter 
prior to that time to the company? A. Yes, sir. Q. Is that a 
letter in answer to your letter? I will ask you, Mr. Ross, to state 
what this is. A. Well, we wrote to the general adjuster. He 
seemed to be a good while in coming. It is a card from the adjus- 
ter. Q. How did you receive it? A. Through the post-office. Q. 
By mail? A. No,sir. Q. I will ask you what that card is. Where 
did you receive it? A. At Abilene, through the mail. Q. Is it a 
communication received by yourself in reply to any letter you ad- 
dressed to any one? A. Yes, sir; it is about the note. Q. Do you 


know, Mr. Ross, whether Mr. Eggleston is adjuster of the company 
VoL, XXL—51. 
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in this state, or was at that time? A. Yes, sir; I do. Q. How do 
you know it? A. He told me so when he was out here. Q. Did 
you have any communication—the first letter introduced here as 
Sept. 17, to which this letter is a reply, and, in which the president 
of the company says, ‘our Mr. Eggleston.’ Where did Mr. Eggles- 
ton reside at that time? A. Topeka. Q. Did you have any com- 
munication with him before he came to your place? A. Yes, sir 
Q. Are these the letters in reply to those you wrote? A. They 
are.” The plaintiff called Eggleston as a witness, who testified as 
follows: “Question. What is your occupation? Answer. I am an 
insurance adjuster. Q. Where do you reside? A. In September, 
1887, I had no particular residence. My property is in Topeka, 
my child is in Burlington, and my wife is an invalid at the sea- 
shore. Q. Where was your residence as an adjuster? A. In the 
field. Q. Where did your company generally address your leiters? 
A. At different points. Q. Did you adjust for the state of Kansas 
for the Burlington Insurance Co. for the year 1887? A. Yes, sir. 
Q. Was this matter referred to you? A. Yes, sir; the papers were 
sent td me for investigation. Q. Did you write those two cards? 
(Exhibits © and D.) A. Yes, sir. Cross-examination: Question. 
You say you are the adjuster of the company? Answer. Yes, sir. 
Q. What were your duties as adjuster? A. To investigate losses. 
Q. What was your authority as adjuster of the company? A. My 
authority was to investigate losses. Q. What else? A. Why, 
sometimes to make out proofs, if in my opinion I deemed the com- 
pany liable. If not, to do nothing to waive any of the conditions 
of the policy, to so state to the party, and refer him to the condi- 
tions of his policy; not to either admit or deny the liability, as I 
have no such authority. Q. Did you have any authority to waive 
the conditions in this policy? A. No, sir; I have strict orders to 
refer the man to his policy,—the conditions in it. Re-direct exam- 
ination: Question. Your duty was to make out proofs of loss for 
the policy-holder? Answer. Yes, sir; if in my opinion the company 
was liable. Q. Doing that all the time? A. Most of the time. Q. 
Most of the time? A. I think most of the time; at least, the 
greater portion of my time.” 

Exhibits A, B, C and D are as follows: Exhibit A:— 

Loss Department, Home Office, Burlington Insurance Co. Organized 
1860. John G. Miller, pres. and gen’l] mgr. Jacob Alter, secretary. (Claim 
No. 302.) Burlington, lowa, July 21, 1887. Daniel M. Ross, Esq., Abilene, 
Kan.—Dear Sir: Your favor of the 19th, reporting loss by fire, is received. 
We have referred the matter to our general adjuster at Topeka, who will give 
it attention as soon as he can so arrange. Yours truly, 

JouN G. MILLER, President. 
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Exhibit B:— 

Office of Burlington Insurance Co. Organized 1860. Cash capital $200,- 
000. John G. Miller, pres. and gen. mgr. Jacob Alter, secretary, ‘Stero- 
graphic letter,) [Copy.] Burlington, Iowa, Sep. 17, 1887. Daniel M. Ross, 
Esq., Abilene, Kan.—Dear Sir: Replying to your letters addressed to our Mr. 
Eggleston, would say that, after a careful consideration of the matter, we 
must decline to entertain any claim, because of false warranties in obtaining 
the insurance. It is our wish to pay all honest claims in full, but where a 
person misrepresents matters, as you have done, we shall rely on our legal 
rights under the contract. Without waiving any of our rights under the con- 
tract, we remain, yours truly, [Signed] Jonun G. Miuuer, President. 


Exhibit C:— 

Topeka, Kan., August 1, 1887. Daniel M. Ross, Abilene, Kas.—Dear Sir: 
Iam very busy, but I hope to adjust your loss most any day within the next 
ten days. Don’t fret. I will get to you assoon asI can. Yours, SetH EGGLEston. 

Exhibit D:— 

Marion, Kan., August 30, 1887. Daniel M. Ross. Abilene, Kan. -—Dear Sir: 
When you give me answers to the questions on the back of the letter I wrote 
to you, I can’t act understanding all the circumstances until you do. Until 
you do, without waiving any of my company’s rights under this policy, I re- 
main, yours truly, SETH EGGLEsTON, Topeka, Kan. 

1. By any fair construction of the pieadings it is not alleged that 
proofs of loss were made or waived within the time required by the 
policy that they should be furnished. The allegation in the reply, 
that “after the fire, and before the commencement of this action, 
the defendant denied all liability for loss under said policy,” is not 
definite enough. To be effectual they must have alleged denial of 
liability before the time in which proofs of loss are to be furnished 
by the terms of the policy had expired. At the trial the defend- 
ant in error failed to prove either that he made proofs of loss within 
the time so required, or that the same was waived by denial of 
liability or otherwise. The evidence established that the first denial 
of liability was made by letter from the president of the company, 
of date September 17, 1887, and the fire occurred on the 18th of 
July of the same year. The denial was made after the sixty days 
had expired within which proofs could be made. The plaintiff in 
error, the insurance company, demurred to the evidence because 
no cause of action was proved, and this demurrer was overruled, 
and judgment rendered for the amount of the loss. The overruling 
of the demurrer was error for which the cause must be reversed. 
There was no evidence offered at the trial that proved, or tended 
to prove, that proofs of loss had been made, or that they had been 
waived. There was a total failure of proof on a necessary and 
vital fact, niaterial to the recovery. If there was any evidence in 
this record which, by the most liberal construction, could be held 





804 United States Circuit Court of Appeals. [Sept., 


to be a waiver by the company of that condition of the policy that 
required proofs of loss to be made within a specified time, we have 
failed to find it. It may be that the company played with the 
assured; yet he ought to have performed this condition while it 
was in his power to do so. Yet we cannot say from the record 
presented that he was misled by anything the company, by its 
agents, said or did, because, if we could, we would hold that the 
company had waived the condition as to proofs of loss. It is idle 
to cite authorities to the proposition that, in actions of this charac- 
ter, it is necessary to a recovery that the terms and conditions of 
the policy with regard to proofs of loss must be shown to have 
been substantially complied with, or that such conditions bad been 
waived in some manner recognized by the law as sufficient for that 
purpose. Without commenting on the pleadings, we say again 
that at the trial there was a total failure of proof on a fact material 
for the recovery, and, because of this, the demurrer to the evidence 
ought to have been sustained, and the action dismissed. We re- 
commend that the judgment be reversed, and the cause remanded 
with instructions to proceed in accordance with this opinion. 
Per Curiam. It is so ordered; all the justices concurring. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


PROVIDENCE-WASHINGTON INS. CO. 
v8. 
BOWRING er au.* 


It was claimed in defense that the insured had already collected the full 
value of the vessel agreed upon in the policy from other insurers. A part 
of the money thus received was under a Lloyds valued policy in which 
after the usual printed words describing the vessel, ete., were the written 
words ‘on advances” together with the valuation. 

Held, That this insurance was not upon advances for repairs, but upon some- 
thing independent of the ship, and therefore did not defeat recovery on 
the policy in question. 


Harrineton Putnam, fur Appellant. 


J. Parker Kirin, for Appellees. 
, “i Watrace, C. J. 


By the policy in suit the appellant insured the steamship for the 
benefit of all persons interested in her in the sum of $5,000 against 
ne Sense ee ere a Ne ee ee ee ee 


* Decision rendered, Feb. 16, 1892. 
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the peril by which she became a total loss. By its terms the value 
of the steamship was agreed upon at $100,000. The libelants, the 
owners of the steamship, before this suit was brought, had been 
paid $95,000 by other insurers of the steamship upon policies simi- 
lar to the one in suit. They had also been paid about $28,750 for 
insurance effected at Lloyds’, by Hine Bros., the managing owners 
of the steamship, “‘on advances.” The appellant insists that the 
libelants had received the full value of the steamship as fixed by 
the policy in suit, and therefore cannot recover. 

There are two questions for consideration in the case: First, 
whether the insurance effected at Lloyds’ “on advances” was an 
insurance upon the vessel herself, according to the proper con- 
struction of the policy; and, secondly, whether, although not de- 
nominated as such in the policy, it was in substance and legal effect 
an insurance upon the vessel. The first question is one of law, 
being one of the interpretation of a written instrument; the second 
is one of fact, because, if the term “advances” signifies moneys 
expended to enhance the value of the vessel, like repairs, the sub- 
ject of insurance was really the vessel. No effect can be given to 
the written words “on advances” in the valuation clause of the 
pulicy, unless they mean that the particular property to be insured 
and valued is something else than that which is described in the 
printed parts. The policy is in the common form of Lloyds’ valued 
policies, which are printed with blanks for the insertion of the par- 
ticular terms of the contract to be superadded to the printed forms. 
The printed parts describe generally the property covered by ma- 
rine policies, the body, tackle, apparel and any kind of goods and 
merchandise of and in the ship, and contain the general conditions 
of the risk insured against, while the blanks are left for the inser- 
tion of a description of the particular subject of insurance and the 
special conditions of the risk. Ina valued policy we should natu- 
rally expect to find the property immediately in the contemplation 
of the parties as the subject of insurance mentioned in the valua- 
tion clause; and in Lloyds’ forms it is placed there, the printed 
part containing a description sufficiently broad to cover any part of 
the ship herself and any part of her cargo, leaving a blank for any 
other subject of insurance not properly described by the printed 
language. Thus, for instance, when the insurance is on the freight 
which the ship may earn on a particular voyage or during a speci- 
fied period, the words, “on freight chartered or otherwise,” together 
with the agreed valuation, are inserted in writing. When the words 
“on advances,” together with the valuation, are inserted, they can- 
not be taken to mean any part of the ship or cargo, because all 
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these are already described, not only in the valuation clause, but in 
the general clause descriptive of the insured property. Greater 
effect is to be attributed to the written parts than to the printed 
parts of such contracts, because they are the immediate terms se- 
lected by the parties, whereas the others are a general formula. 
The sensible construction, therefore, of a policy like that now in 
controversy is that it insures advances against risk from loss of the 
ship, and the advances thus insured are something independent of 
and distinct from the ship herself. It is proved that the advances 
which were intended to be insured in this case were moneys ad- 
vanced by the managing owners of the vessel in the business of 
the vessel, and which were in no sense represented by the vessel 
herself. They consisted largely of premiums for keeping her in- 
sured, and they represented other expenditures, such as for coal, 
other supplies, pilotage, etc., for which the co-owners were liable to 
account to themanaging owners. Theamount thus advanced may be 
deemed the capital of the owners at risk in conducting the business 
of the ship. As it was fluctuating in amount, the balance at any 
one time depending upon the difference between. expenses and re- 
ceipts, the sum fixed in the valuation clause was intended to cover 
the balance which would probably be found existing at any time 
during the period of the risk. In case of a loss, if the balance 
proved to be larger than the valuation, the owners would lose the 
difference; if less, they would gain. /|t cannot be doubted that the 
capital invested in carrying on the business of the ship is a proper 
Subject of insurance. As the loss of a ship involves the loss of the 
money which has been advanced in carrying on her business, to the 
extent that her owners are deprived of reimbursing themselves 
from her earnings, the money invested-is a marine risk. Expected 
profits may be insured: Eyre vs. Glover, 16 East, 218; Stockdale 
vs. Dunlop, 6 Mees. & W., 224. So moneys expended for the ship's 
use by the master, his commissions, and his privileges, are subjects 
of marine insurance: King vs. Glover, 2 Bos. & Pul. (N. S.), 206. 
It may be that an insurance on such advances is, in substance, an 
insurance upon the earnings of the ship, and that where the freight, 
“chartered or otherwise,” is insured on a time risk, an insurance on 
advances would be double insurance; and it is doubtless true that 
insurances on advances offer a cover for frauds upon the under- 
writers, as, when the ship is also insured, the interest of the assured 
in the safety of the property is diminished. But if such an interest 
were not a proper subject of insurance, and if, when made so in @ 
valued policy, the contract is void as a gambling contract, or from 
any other considerations of public policy, that is a question wholly 
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between the insurer’and the assured, in which another insurer has 
no interest. If the libelants had been paid by other insurers of the 
vessel the whole value of the vessel, as fixed by the policy in suit, 
that would undoubtedly be a good defense to the suit, because a 
contract of insurance is one of indemnity against loss, and the libel- 
ants would have been already fully indemnified. But if they have 
received other insurance upon other property than that insured by 
the appellant, that circumstance cannot avail the latter. The ap- 
pellant cannot claim the benefit of any payments received by the , 
libelants under other policies, unless those policies covered the 
same subject-matter of insurance. If the other policies were illegal, 
the sums paid under them were pure gifts, and do not inure to the 
exoneration of another insurer: Burnand vs. Rodocanachi (7 App. 
Cas., 333). The case relied upon by the appellant—Law vs. British 
American Assur. Co. (MS.), decided by the Supreme Court of Nova 
Scotia—is not in point, because in that case the insurance was for 
“advances upon the body, tackle, etc., of the ship,” and the advances 
represented repairs upon the vessel by which her value was enhanced 
to the extent of the sums advanced. In such a case the insurance 
is in the concrete upon the vessel herself. The judgment below 
was right, and should be affirmed. 
Lacompgz, C. J., concurring. 

This case is very fully set forth in the opinion of the district judge. 
There can be no doubt that when the policies on so-called “ ad- 
vances ” were issued both the assured and the insurers undertook 
to describe some interest other and different from the ownership of 
hull and machinery. It seems also very evident’ that, besides their 
part ownership of the res, the managing agents, who earn interest 
and commissions on all moneys they advance from time to time, 
not for repairs, but to keep the vessel in service, deriving a profit 
to themselves from such advances, controlling the vessel and her 
earnings so as to secure their repayment from her profits and find- 
ing their businessin such management of the ship, have an interest in 
her, not identical with that which they have as part owners, entitled 
to share in her profits if she makes any, in her proceeds if sold, or 
her insurance if lost. It is not material in this case to determine 
whether such interest was insurable, or whether the policies on 
advances did insure it. If they were wager policies or the pay- 
ments under them a gift, that’ is no defense to the claim on the 
policy in suit here. They were not intended to be hull policies, nor 
paid because they were construed to be. As they purported to 
cover a different interest from the one defendant has insured, their 
payment cannot avail to relieve him from liability. 
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SUPREME COURT OF WISCONSIN. 


ENGLAND ET AL. 
v8. 


WESTCHESTER FIRE INS. CO., or New York. 


The policy provided that it should be void in case the premises be or become 
vacant and so remain for ten days. 


Held, That where the barn insured was vacant at the inception of the con- 
tract, and so remained for ten days, the policy was void. 


Held, That such vacancy was no implied consent to its continuance for ten 
days, even though knowledge of its existence at the start were imputed 
as a matter of law. 


Statement of facts by Pinney, J. 


This action was brought to recover $1,000, the amount of a 
policy of insurance issued June 14, 1890, to the plaintiffs on a 
certain barn situated in the city of St.Paul. The policy was 
issued without previous written application, survey, plan, or de- 
scription of the property, and contained the following stipula- 
tions: “This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * if the 
hazard be increased by any means within the control or knowledge 
of the insured, * * * or if any change other than by the death of 
the insured take place in the interest, title, or possession of the 
subject of msurance, * * * or if a building herein described, 
whether intended for occupancy by owner or tenant, be or become 
vacant or unoccupied, and so remuined for ten days.” The barn, 
at the time the policy was issued, was vacant and unoccupied, and 
so continued until the time of the loss,—August 22, 1890. No 
testimony was offered or introduced showing or tending to show 
that at the time of the issuing of the policy, or at any time pre- 
vious to the loss, the defendant had notice that said premises were 
vacant or unoccupied, or of any consent that the same should so 
remain vacant and unoccupied, or any waiver of the condition of 
the policy in regard thereto. The defense was that at the time of 
the alleged loss the premises and building were unoccupied, and 
had been vacant and unoccupied for more than ten days prior 
thereto, without the knowledge or consent of the defendant, and 
that no agreement or consent thereto had been indorsed upon or 
added to the policy. At the close of the testimony the defendant 


* Decision rendered, March 22, 1892. 
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moved the court to direct a verdict in its favor. This motion 
was denied, and the court directed the jury to find a verdict for the 
plaintiffs for the amount of the policy. After the entry of the 
verdict the defendant moved to set it aside, and for a new trial, 
but the motion was overruled by the court, and judgment was 
entered on the verdict in favor of the plaintiffs and against the 
defendant for the amount of the policy and costs, from which the 
defendant appealed. 


L. A. Doorrrrie and R. W. Bareer, for Appellant. 
Wicknam & Farr and Baxer & Hetms, for Respondents. 


Pinney, J. (after stating the facts as above.) 

The liability of the defendant depends upon the proper con- 
struction of the condition contained in the policy issued by it, 
that it should be void if the barn described in it, “whether in- 
tended for occupancy by owner or tenant, be or become vacant or 
unoccupied, and so remain for ten days,” unless otherwise provided 
by an agreement indorsed on or added to,the policy. The premises 
were vacant and unoccupied at the date of the policy, and so re- 
mained without the knowledge or consent of the company until 
the loss in question occurred.,. The clause, “ whether intended for 
occupancy by owner or tenant,” was plainly intended to give the 
same effect to non-occupancy or failure to use the building, arising 
from the act or omission of a tenant, upon a policy issued to the 
owner, as if it occurred by reason of the act or omission of the 
owner himself. The substance of the warranty contained in the 
policy, which was continuing in its nature, was aimed not against 
mere vacancy or non-occupuncy existing at any particular period,— 
whether at the date of the policy or at any subsequent time,—as 
affecting the risk, but against the existence of such a condition of 
the building, continuing for ten days at any time after the policy 
was issued. If the building was vacant and unoccupied at the date 
of the policy, the insured, within ten days, might use and occupy 
it, so as to save the policy. No good reason can be suggested why 
vacancy or non-occupancy should be attended with any greater 
effect if it existed at the date of the policy than if occurring at any 
subsequent period, when, to be effective as a breach of warranty 
and consequent forfeiture, it was necessary it should continue for 
ten days. We think that by a fair grammatical construction of the 
language the clause, “and so remain for ten days,” applies as well 
to the present as to the future condition of the property. Any 
other construction seems foreign to the intention of the parties, as 





810 Supreme Court of Wisconsin. | Sept., 


manifested by the language used, and would result in making the 
policy void ab initio,—a construction to be avoided if the language 
is reasonably susceptible of any other meaning. The language of 
the policy should not only be construed most strictly against the 
insurer who has issued it, and in favor of the insured, but so as to 
render the contract valid and operative: Kircher vs. Insurance 
Co., 74 Wis., 473, and cases there cited; Darrow vs. Fawily Fund 
Soc., 116 N. Y., 544; Coyne vs. Weaver, 84 N. Y., 386. Ifthe con- 
struction we have given to the policy is correct, then the clause in 
question was violated by the building insured under it remaining 
vacant and unoccupied for ten days, and the consequence is that 
the policy became void, and no recovery can be had on it. 

On behalf of the respondents it is claimed that, as the premises 
were vacant and unoccupied at the date of the policy, it is to be 
presumed that the insurer knew of the fact, or is chargeable with 
knowledge of it, and is deemed to have waived the requirement in 
question. Neither the argument nor the cases cited meet the nec- 
essity of the case, for it may well be said that actual knowledge at 
the time of issuing the policy of existing facts that by the terms of 
the policy would prevent if from attaching, and render it void from 
its inception, will amount to a waiver of stipulations in the policy 
in relation thereto; but it cannot, we think, be successfully main- 
tained that, conceding that knowledge of vacancy or non-occupancy 
is to be imputed as a matter of law to the insurer, there is any im- 
plied consent to the continuance of such condition of the premises, 
or that the insurer is thereby affected with notice that they so con- 
tinued and remained thereafter vacant and unoccupied, contrary to 
the express continuing warranty ur conditions on that subject con- 
tained in the policy. Under the policy in question, it was clearly 
the duty of the insured to make good their warranty in this 
respect, and they knew perfectly well that they had failed to do so. 
Nothing took place between the parties on the subject. There is 
no reason for imputing to the insurer, as a matter of law, knowledge 
of the breach of the stipulation in regard to the occupancy or use of 
the premises, for there is nothing inconsistent in the fact of exist- 
ing vacancy or non-occupancy with the express stipulation of an 
executory character that it shall not so continue for ten days, for 
such mere implied knowledge at the date of the policy cannot be 
construed into a consent that it shall continue for a longer period, 
contrary to the express stipulation of the parties. There is there- 
fore no ground for saying that the insurer, after having taken the 
stipulation in question, took the chances as to whether the insured 
complied with it. Failure to comply with the policy in this respect 
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terminated all liability under it. The construction we have thus 
placed upon the policy is the most. beneficial one for the insured. 
Under it the policy attaéched at once to the risk, when otherwise it 
would be void in its inception, and the insured had ten days within 
which to make good the condition of the policy in respect to use or 
occupancy. 

The respondents’ counsel place reliance upon the case of Short 
vs. Insurance Co. (90 N. Y., 16), upon which mainly it is understood 
the case was decided in the circuit court. In this case the pro- 
vision was that, in case the premises become vacant and unoccu- 
pied, and so remain, with knowledge of the assured, without notice 
to and consent of the company in writing, the policy should be 
void. The premises were vacant and unoccupied at the time of 
the insurance, and so continued until the building was destroyed 
by fire, and it was held that there was a breach of the condition; 
and that, when the insurer fails to inquire as to: occupation, unless 
there is proof of concealment, it is not evidence of bad faith 
which will vitiate the policy; and that, where no statement is made 
in the policy as to the occupation, it must be assumed that the 
insurance was made without regard to occupation; and the court 
held that it was a question of fact for the jury to determine 
whether the agent of the insurer knew the condition of the prem- 
ises and regarded the matter of occupation as immaterial]. If he 
did so, then the condition might be regarded as waived. This case 
does not sustain the position that notice and waiver are to be im- 
plied from the fact that the premises, at the date of the policy, 
were vacant or unoccuvied. This is male quite clear by the sub- 
sequent cases of Sanders vs. Cooper (115 N. Y., 287) and Walton vs. 
Insurance Co. (116 N. Y., 322), in which the case of Short vs. In- 
surance Co. and other like cases are cited and considered. The 
cases of Com. vs. Insurance Co. (112 Mass., 136) and Washington 
Mills Manuf’g Co. vs. Weymouth Ins. Co. (135 Mass., 505) do not 
go beyond holding that, where no inquiry is made as to title and 
the hike, and no representation is made in that regard by the insured, 
the policy will not be avoided without showing misrepresentation or 
concealment; that an innocent failure to communicate material 
facts will not avoid it, although the policy contains the provision 
that “the assured covenants that the represertation given in the 
application for this insurance contains a just, full, and true expo- 
sition of all the facts and circumstances in regard to the condition, 
situation, value, and risk of the property insured, so far as the 
same are known to them; and that, if any material fact or circum- 
stance shall not have been fairly represented,” the policy shall be 





812 Supreme Court «f Wisconsin. | Sept., 


void. In the case first named (112 Mass., 136) the insurers chose 
to issue the policy on their own examination, without the appli- 
cation contemplated by the provision quoted. In the case of 
Philadelphia Tool Co. vs. British America Assur. Co. (132 Pa. 
St., 241), much relied on by respondents, the policy, in like man- 
ner, was issued without written request describing the interest 
of the insured in the building, and no actual representation was 
made by him on that subject; and it was held that, as the policy 
could be avoided only on the ground of fraud, and as fraud could 
not be presumed, the court ought to assume for the purposes of 
that issue that the policy was written upon the knowledge of the 
insurer, for which the insured was not responsible. These cases 
fall far short of showing that there was or could be an implied 
waiver of the continuing condition or warranty as to future use or 
occupation in this case, founded upon a mere presumption that the 
insurer knew that the premises were vacant and unoccupied at the 
date of the policy, when nothing whatever occurred or took place 
between the parties on this subject at the time, or thereafter before 
the loss. The insurer took a stipulation, as to. the future merely, 
against vacancy or non occupancy, as affecting the risk, continuing 
for more than ten days. There is no pretense that until after the 
loss occurred the defendant had any notice whatever that the con- 
dition in question had not been kept, or that it had in any way or 
manner waived such breach. Waiver implies actual knowledge of 
some essential objection or condition going to the liability of the 
insurer: McFarland vs. Insurance Co. (Minn.); Boyd vs. Insur- 
ance Co. (Tenn.); Bonneville vs. Assurance Co., 68 Wis., 298; 
Hotchkiss vs. Insurance Co., 58 Wis., 297. The proof of waiver of 
a material provision of the policy ought to be reasonably clear and 
certain: Bosworth vs. Cleary (Wis.), and cases cited; Stevens vs. 
Insurance ‘Co. (at present term). It is not material that a former 
policy issued by the defendant company to the plaintiff on the 
same property did not contain the same provision in regard to the 
use or occupancy of the premises as the one in suit. There is no 
pretense of fraud or mistake, and, the plaintiffs having had ample 
opportunity to examine the policy in suit and learn its terms, it 
must be presumed that they assented to the policy as written. 
Indeed, by bringing their action on the policy, the plaintiffs con- 
firmed it, and are bound by all its provisions: Bonneville vs. 
Assurance Co., 68 Wis.,298; Swan vs. Insurance Co., 96 Pa. St., 43. 
We hold, therefore, that by the true construction of the policy it 
was not void because the premises mentioned in it at the time it 
was issued were vacant or unoccupied; that the policy in question 
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attached to the risk, and was avoided by the premises remaining 
thereafter vacant and occupied for ten days, in violation of the con- 
tinuing condition or warranty contained in the policy; and that 
there is no evidence whatever to show any waiver of the condition 
or forfeiture. The circuit court erred in not directing a verdict for 
the defendant and in directing the jury to find for the plaintiff. 
The judgment of the circuit court is reversed, and the cause is 
remanded for a new trial. 


et or 


SUPREME COURT OF RHODE ISLAND. 


PAUL LAVALLE 
v8. 
THE SOCIETY SAINT JEAN BAPTISTE DE WOONSOCKET.* 


A mutual benefit society illegally and without trial expelled a member. 

Held, That the expelled member could not maintain trespass on the case to 
recover damages for the illegal expulsion. 

Held, Further that his remedy was mandamus to compel a restoration to 
membership. 

Tort may be waived and assumpsit for damages maintained only when the 
tort can be treated as having created a contract on which, the tort being 
left out of question, a recovery can be had by the party aggrieved. In 
the case of an illegal expulsion from a mutual benefit society, if the ille- 
gality is waived there is no right of action left. 


Livineston Scorr & Tuomas Z. Len, for Plaintiff. 
Epwin Atpricn, fur Defendant. 
Sriness, J. 

The plaintiff seeks in this action to recover damages for an 
illegal expulsion from membership in the defendant corporation. 
The declaration sets out that the corporation is a benevolent orzani- 
zation of the kind now generally known as a mutual benefit 
society, having a relief fund for the benefit of its sick members; 
that the plaintiff was a member in good standing, and had per- 
formed all his duties and obligations as such member; yet the 
defendant, at a regular meeting, in the absence of the plaintiff, 
without lawful cause, without notice of any charges against him, 
without any trial or examination of any charges, and without 
affording him any opportunity to be heard, expelled the plaintiff 
from membership; whereby he lost his privileges as a member and 
his right and interest in and to the property of the corporation, and 
was also greatly injured in reputation. To this declaration the 





*De cision rendered, April 23, 1892. Official Syliabu by State Reporter. 
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defendant demurred in the court of common pleas, where the 
demurrer was sustained, and the case comes before us on exception 
to the ruling of the court below in sustaining the demurrer. It is 
obvious, if the, defendant is liable to suit at all on such a cause of 
action, that the declaration sets out the cause of action with wift- 
cient fullness. The elements of an illegal and high-handed viola- 
tion of the plaintiff's rights are fully stated. Indeed, the defendant 
takes the ground that the declaration sets forth an act so clearly 
illegal that it is void ab initio, and so there has been no expulsion 
and consequently there has been no damage and no right of action. 
No society should be admitted to shield itself in such a way. If 
the position is taken in good faith a proper acknowledgment of the 
error will be evidenced by a restoration of the injured member to 
the privileges of the society; otherwise, continuing to hold out a 
member, who has been wrongfully expelled, is as bad as the original 
wrong itself. It amounts to saying to the member: “We have 
illegally expelled you, but so long as vou do nothing about it we 
will let the expulsion stand and keep you out; but if you call us to 
account for it, we will say we have not done it all, because we did 
not do it right.” Such a defence cannot commend itself to a court 
of justice. Cases which lay down such a doctrine cannot be fol- 
lowed by this court. The demurrer cannot be sustained on this 
ground. As the case stands, upon the demurrer, a corporation for 
benevolent purposes has expelled a member, without a trial, who 
thereupon sues for damages for the illegal expulsion, and the issue 
raised is, cai such an action be maintained? There is no question 
that a member who has been illegally expelled has the right to 
apply to the court to be restored to membership by. a writ of man- 
damus. There is also no question that while a corporation like this 
is not one which gives a member an indefeasible interest or propery 
right, like shares of stock, still the benefits are a sort of money in- 
terest, in regard to which the member is entitled to protection. If 
he is lawfully expelled he loses these benefits altogether. If he is 
not lawfully expelled he is entitled to be restored to them; but is 
he also entitled to maintain an action for damages for the pretended 
expulsion? It is manifest that the most exact and complete 
remedy is by restoration; for in this way one is not only vindicated 
in his character and standing but also re-established in the very 
rights which belong to him, without being obliged to take some- 
thing else as a substitute for them. And evidently he cannot have 
both remedies at the same time; for restoration implies a correc- 
tion of the error and damages imply compensation for it. They 
are incompatible. They cannot stand together. Thus in State ex 
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rel. Koppstein vs. Lipa (28 Ohio St., 665), it was held that bringing 
an action for damages was a waiver of the right to a mandamus 
for restoration to membership. It is now well settled in cases of 
this kind, involving as they do a sort of right in property, that 
mandamus will lie; and we have only to consider whether an action 
may lie in lieu of mandamus. Decisions of this question have not 
been numerous, owing to the fact that the multiplication of these 
societies is of recent date, and the decisions that have been given 
are diverse. We have been referred to one case only, and we have 
found no other, which squarely sustains the right of action: Ludow- 
iski vs. Benevolent Society, 29 Mo. App., 337. It is to be regretted 
that the court in that case simply declares that the right of action 
exists, without stating the grounds upon which it rests. In other 
cases there are dicta that an action may be maintained for illegal 
expulsion, but these, too, lack a discussion of the right of action. 
It is assumed to be in compensation for an injury caused by a vio- 
lation of right: Washington Beneficial Society vs. Bacher, 20 Pa. 
St., 425; People ex relat. Dilcher vs. German United Evang. Church, 
53 N. Y., 103. State ex relat. Koppstein vs. Lipa, supra, was a peti- 
tion for mandamus, which was refused on account of a pending 
action in error, on which a judgment had been recovered. On the 
other hand is the recent case of Peyre vs. Mut. Relief Society of 
French Zouaves (27 Pacific Reporter, 191), which denied the right 
of action upen the ground that it would punish those who voted 
against the expulsion as well as the majority who voted in favor of 
it. The question cannot yet be regarded as settled upon authority. 
Upon principle we do not think the action should be sustained. It 
assumes an illegal expulsion, for which, the wrong being waived, 
compensation is demanded. If the illegality is waived and the ex- 
pulsion acquiesced in by the member, we see no reason why it 
should not be taken for what it implies. The waiving of illegality 
implies and recognizes a legal expulsion. There is no escape from 
this. But if the member has been legally expelled there is no 
ground of action. The waiver of illegality, therefore, is a waiver 
of the entire cause of action; for if the action be not illegal and in 
violation of the plaintiff's rights there is nothing to complain of. 
There are cases in which a tort can be waived and action of assumpsit 
for damages sustained, but those cases are radically different from 
the case. at bar. They rest upon the principle that an act done, 
which is in itself a tort, may be treated by the injured party as 
having created a contract upon which he may recover; this remedy 
being of a milder character and so no disadvantage to the defend- 
ant. But no case can be found where a plaintiff is allowed to waive 
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a tort for the purpose of putting the defendant in a worse position 
thau he would be in for the tort itself. Much less should one be 
allowed to waive a tort for the purpose of maintaining an action, 
which, without the tort, would have no foundation. For example, 
suppose one wrongfully takes the goods of unother; he may be 
sued in trover; or the tort being waived, and the taking considered 
as lawful and so carrying the title, a promise to pay may be implied. 
Here, outside of the tort, there is something upon which the im- 
plication of a contract may act; namely, the payment for the plaint- 
iffs goods which the defendant has in possession. But in the case 
at bar there is no chance for the implication of a contract. There 
is no right to the fund except in a member; and a member may be 
lawfully expelled and thereby lose that right altogether. In the 
ordinary case of waiving a tort one simply foregoes an advantage 
which he might press by reason of the wrongful act; but, in the 
matter of expulsion, if he foregoes the wrong he foregoes every- 
thing. Suppose inan action for assault and battery one could waive 
the tort, what would be left to sue for? Yet such a case would be 
analogous to the case at bar. The reasonable view is that if one 
waives the illegality of an act and acquiesces in it as a legal and 
accomplished fact, he must take it with its consequences; and the 
consequences of an expulsion, with the element of illegality dropped 
out of it, would be a valid deprivation of membership for which no 
action could lie: See Cooley on Torts, 2d ed., 107-111. 

There is another reason why an action like this should not be 
maintained. Ordinarily these societies have no fund except that 
which is contributed for the benefit of the members, according to 
the regulations agreed upon. Each society is a sort of trustee of 
such a fund, and has no right to apply it to any other purposes. If 
one can take it on a judgment for damages he diverts it from the 
benevolent objects for which it was contributed and that, too, possi- 
bly, to the injury of the members who have not been in fault. Irre- 
spective of the question of jurisdiction over such a fund as a trust 
fund or a charity, a court ought not to make such a diversion 
possible if it can be reasonably avoided. If resort cannot be had 
to such a fund, a judgment against a corporation which accumu- 
lates only such a fund and acquires no other property of account, 
would be a barren remedy to offer. 

The more difficult question of the measure of damages shows the 
impropriety of allowing the action. In Ludowiski vs. Benevolent 
Society, supra, only nominal damages were given. 

To establish a right of action, for the mere purpose of allowing 
one to recover nominal damages, is a course not to be commended. 
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But what rule can be laid down by which to gauge a larger measure 
of damages? The members of these benefit societies have no 
severable interest in the fund. They can receive no benefit from 
it except as members who continue to pay their assessments, and 
then only in case of sickness. How can it be determined whether 
any member would continue to pay dues in the future; whether he 
would be sick, during his membership, so as to derive benefit from 
the fund; whether the amount which he would be required to pay in 
may not exceed the amount he might receive as a benefit, and thus 
prove to be no loss at all? All of these questions enter into the 
determination of the amount of damage sustained by expulsion. 
They are incapable of proof. They are matters of pure specula- - 
tion and guess and too uncertain to form the basis of a judgment. 
If a member wrongfully expelled desires to enforce his rights, 
exact justice can be done by reinstating him. Great injustice may 
be done by an award of damages based upon a conjecture or possi- 
ble prejudice. 

But the plaintiff urges that if the action cannot be maintained 
for the loss of membership rights, yet he may recover for the ex- 
clusion from the right to enjoy the use of the common property and 
the privileges of membership. While such a recovery would not 
be objectionable for inconsistency, and would be less objectionable 
for uncertainty in the elements of damage, we nevertheless think 
that an action is not maintainable on this ground. The plaintiff 
had the right to an immediate restoration to participation in the 
affairs of the society. What he has suffered by exclusion therefrom 
is due to his own neglect to seek his remedy. Upon no principle 
of justice can he allow the exclusion to run on for the purpose of 
accumulating damages. There might be a brief interval of exclu- 
sion between the vote of the society and the enforcement of the 
remedy, but that would be too small a matter for a court to allow 
as a ground of action. Mistakes and irregularities are liable to 
occur in all sorts of societies, and the remedy which a court can 
give cannot always be absolutely adequate. Courts must deal with 
these matters sensibly, and to recognize every error, which may to 
some extent infringe the rights of a member, as a cause Of action, 
when that error can be speedily corrected, would be a manifest 
stretch of the administration of the law. The grievance may be 
regarded as an incident to membership in a society, and, at any 
rate, of too trivial a character to require compensation in damages 
when the substantial remedy of restoration is at hand. In our 
opinion the plaintiff is not entitled to maintain this action, and the 


demurrer to the declaration is sustained. Exceptions overruled. 
vou. XXL-52. 
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SUPREME COURT OF MICHIGAN. 


ZIMERISKI 
v8. 


OHIO FARMERS’ INS. CO.* 


The policy provided for an appraisement in case of disagreement; that the loss 
so determined should be payable sixty days after proofs of loss; that the 
company might take the damaged property at its appraised value or 
replace it on giving notice within thirty days after receiving proofs of 
loss, 

Held, That notice of a demand for appraisal fifty-seven days after service of 
proofs was too late to suspend right of action by insured. 


Grorece Cox (Joun D. Conzty, of counsel), for Appellant. 
Henry Onrns, for Appellee. 
Monreomery, J. 

The defendant issued to the plaintiff a policy in the standard 
Michigan form. The property covered by the policy was burned 
on the 18th of July, 1890, and on the 23d of July proofs of loss 
were made out and served upon the general agent of the company 
by Mr. Ohrns, the plaintiff's attorney, who at the time stated to the 
agent that Mr. Zimeriski was a foreigner, unable to speak the 
English language, and that he (Mr. Ohrns) had been employed to 
look after the matter for him. The agent replied that he would 
settle his own losses. No evidence was offered to show any subse- 
quent attempt to reach an agreement. On the 18th of September, 
1890, a letter was left at the residence of the plaintiff, but not 
with the plaintiff, which read as follows :— 


Detroit, Micu., August 28, 1890. 
To August Zimeriski—Dear Sir: Please take notice that the Ohio Farmers’ 
Insurance Company of Le Roy, Ohio, demands that an appraisal be made by 
appraisers of the property claimed to be destroyed or injured by fire on the 
18th day of July, A. D. 1890, under policy No. 9,319, as provided for in said 
policy. Ohio Farmers’ Insurance Company. 
E. A. Houan, General agent. 


By the policy the company undertook to insure plaintiff against 
all direct loss and damage by fire to an amount not exceeding $300, 
and contained provisions which are relied upon by the defendant, 
as follows:— 


This company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage oceurs, and the loss or damage shall be 
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ascertained or estimated according to such actual cash value. * * * Said 
ascertainment or estimate shall be made by the insured and this company, 
or, if they differ, then by appraisers, as hereinafter provided; and, the 
amount of loss or damage having been thus determined, the sum for which 
this company is liable, pursuant to this policy, shall be payable sixty days 
after due notice, ascertainnient, estimate, and satisfactory proof of the loss 
have been received by this company in accordance with the terms of this 
policy. It shall be optional, however, with this company to take all or any 
part of the articles at such ascertained or appraised value, and also to repair, 
rebuild, or replace the property lost or damaged with other of like kind and 
quality within a reasonable time, on giving notice, within thirty days after 
the receipt of the proof herein required, of its intention so to do. 


The record shows that it was admitted on the trial that the word 
“proof” in the clause giving the option to the company to take all 
or any part of the articles ascertained means “ proofs of loss.” The 
policy contained a provision that, within sixty days after the fire, 
the insured shall render a statement to this company, signed and 
sworn to by the assured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the interest of the 
assured, and of all others, in the property; the cash value of each 
item thereon; and the amount of loss thereon, all incumbrances 
thereon, etc. And that the assured should also, if required, furnish 
a certificate of a magistrate, submit examination under oath, etc. 
These provisions are followed by the further provisions: “In the 
event of disagreement as to the amount of loss, the same shall, as 
above provided, be ascertained by two competent and disinterested 
appraisers, the insured and this company each selecting one, and 
the two so chosen shall select a competent and disinterested 
umpire; the appraisers together shall then estimate and appraise 
the loss, stating separately sound value and damage, and, failing to 
agree, shall submit their difference to the umpire; and the award 
in writing of any two shall be prima facie evidence of the amount 
of such loss. The parties thereto shall pay the appraiser, respect- 
ively, selected by them, and shall bear equally the expenses of the 
appraisal and umpire. This company shall not be held to have 
waived any provision or condition of this policy, or any forfeiture 
thereon, by any requirement, act, or proceeding on its part relating 
to the appraisal or to any examination herein provided for; and the 
loss shall not become payable until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of the loss herein 
required have been received by this company, including an award 
by appraisers when appraisal has been required.” 

The sole question for determination is whether the letter 
addressed to Zimeriski, and left at his house with his infant son, 
was sufficient, under these provisions, to suspend the right of 
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plaintiff to bring suit. The plaintiff was a resident of the city of 
Detroit, and the fire occurred there, and the agent Hough resides 
at Jackson. Fifty-seven days after the proofs of less were fur- 
nished, and more than sixty days after the fire occurred, notice is 
given by the company, which offers the name of no appraiser, sug- 
gests no time or place for the arbitration, but leaves the burden 
upon the plaintiff to seek out the company, either through its gen- 
eral agent at Jackson, or at the home office in Le Roy, Ohio, to 
suggest an appraiser, and ask the concurrence of the company. 

1. We do not think the notice was timely. There is much force 
in the contention of plaintiff, which is that, inasmuch as the policy 
requires that the company shall determine whether it will elect to 
take the property at the appraised value within thirty days after 
the proofs of loss are received, it necessarily follows that the 
appraisal intended must be made, or, at least, demanded, within 
this period. But, however this may be, the demand in the present 
case came too late. The company had given no notice that the 
proofs of loss were not satisfactory for fifty-seven days after the 
proofs had been furnished. They then served a notice, which 
comes too late for the plaintiff to make a selection of an appraiser, 
notify the company, and have the appraisal made, until after the 
period fixed for the payment of the loss, dating from the furnishing 
of proofs of loss, had expired. As the company named no appraiser, 
it would have been necessary for the plaintiff to have again com- 
municated with the agent at Jackson, by letter or otherwise, and to 
have awaited the receipt of a letter in reply, and to then again have 
communicated with the company, naming his appraiser. It would 
then have become necessary for the appraisers to meet, and, in a 
contingency, name a third, and proceed with the appraisement and 
award. This could not have been accomplished until after the 
company became liable to pay. No such delay was within the con- 
templation of the parties. There is nothing on the record to ex- 
cuse it. Neither of the cases, Chippewa Lumber Co. vs. Insurance 
Co. (80 Mich., 116), nor Morley vs. Insurance Co: (85 Mich., 210), 
have any application here. In neither case was any question 
raised as to the sufficiency of the demand for an appraisal by the 
company. In Nurney vs. Insurance Co. (63 Mich., 634), it, is held 
that, where a policy contained similar provisions to the one here 
involved, arbitration became imperative only after written request 
for one has been made. 

2. It is at least questionable whether the conditions existed which 
authorized the company to demand an appraisal. The provisions 
are that said ascertainment or estimate shall be made by the 
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assured and this company, or, if they differ, then by appraisers; 
and that, in the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by appraisers. There 
is nothing upon the record to show any attempt on the part of the 
company to adjust this loss by agreement with the assured, prior 
to the demand for an appraisal. On the contrary, they refused to 
negotiate with the plaintiffs attorney. Under these circumstances, 
it has been held that the right to demand an appraisal does not 
exist: See Rosenwald vs. Phoenix Ins. Co. (Supt.), 3 N. Y., Supp. 
215; Randall vs. Insurance Co. (Mont.): See, also, Insurance Co. vs. 
Badger (53 Wis., 283), and Wallace vs. Insurance Co., 2 Fed. Rep., 
658. But without determining this question we think that, upon 
the ground first stated, the circuit judge was right in directing a 
verdict for plaintiff. Judgment affirmed, with costs. 
The other justices concurred. 


SUPREME COURT OF RHODE ISLAND. 


THOMAS D. REED 
v8. 


EQUITABLE FIRE AND MARINE INS. CO.* 


In assumpsit on policy of fire insurance the defendant pleaded a condition 
of the policy that the policy should be void in case the insured had or 
should afterwards have other insurance on the property without the 
assent of the defendant in writing or in print, and averred that there was 
without the defendant’s assent other insurance on said property in the A. 
Co. when the defendant’s policy issued, whereby the defendant’s policy 
became void. To this the plaintiff replied : 

First, that the defendant had notice of the prior insurance when it made its 
contract ; 

Second, that there was no other insurance at the time of the loss ; 

Third, that the policy in the A. Co. had the same condition and became void 
on the issuance of the defendant’s policy; 

Fourth, that the plaintiff before the defendant issued its policy informed the 
agent of defendant that the property was already insured in the A. Co. 

On demurrers to these replications : 

Held, That the first replication was good, and that the second, third, and 
fourth were bad. 


Ston S. Lapnam & Joun W. Hoaan, fur Plaintiff. 
Cuartes P. Rostnson, for Defendant. 
* Decision rendered, July 16, 1892. Official Syllabus by State Reporter. 
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Stress, J. 

The plaintifi sues upon a fire insurance policy dated January 10, 
1891, for the sum of $1,300. The house and barn covered by the 
policy were totally destroyed by fire November 5, 1891. The de- 
fendant’s second plea sets up a condition that the policy should be 
void, except as to the interest of the mortgagee of the premises, in 
case the insured had or should afterwards have other insurance on 
said property without the assent of the defendant company in 
writing or in print, and avers that there was other insurance on 
said property, at the date of the policy, in the Attleboro Mutual 
Fire Insurance Company, without such assent, whereby the policy 
became void. 

To this plea the plaintiff replies, first, that the defendant had 
notice of the prior insurance at the time of making the contract; 
second, that there was no other insurance at the time of the loss; 
third, that as the Attleboro Company’s policy had the same pro- 
vision it became void upon the procurement of the policy in suit; 
and fourth, that the plaintiff, before the issuing of the policy, in- 
formed the agent of the defendant company that the property was 
already insured in the Attleboro Company as alleged in the plea. 

The defendant moved to strike out the first and fourth replica- 
tions for certain technical defects, but these having been amended 
the case now stands on demurrer to all the replications. 

The first question is whether the defendant company is estopped 
from setting up the clause in question by notice to itself of the 
prior insurance at the time the policy was issued. The notice is 
not pleaded strictly as an estoppel, but since the facts set forth can 
be shown on trial without special pleading, we see no reason why 
it may not be set up in the replication with the same legal effect 
that the fact would have in evidence. 

The same question was decided in Greene vs. Equitable Ins. Co. 
(11 R. L., 484), where it was held that a mistake in a policy, limiting 
the amount of insurance after due notice to the company of a larger 
amount, might be shown in evidence by way of estoppel. The 
ground of the decision was that it would be a kind of fraud for the 
insurer to insist upon a forfeiture for which they were more blam- 
able than the insured. It would be taking advantage of one’s own 
wrong. We see no reason to question that decision, and following 
it we must hold the first replication to be good. 

As to the second replication we think it is clear that, as the con- 
dition in question relates to the validity of the contract at its incep- 
tion, it is immaterial what the facts were at the time of the loss. 
If the policy was invalid at its issue, for want of consent for other 
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insurance. it was invalid altogether. If it was not invalid then it 
does not appear to be void at all, and hence it is of no consequence 
what the fact was at the time of the loss. 

To sustain the third replication we think it must appear that 
“other insurance,” in the sense of the policy, is valid insurance. 
It has been held that when a policy is void by its own terms it is no 
insurance and no breach of the condition relating to other insur- 
‘ance: See May on Insurance, 2d ed., § 365, and cases cited. The 
first policy in this case was valid prior to the date of the policy in 
suit. Ifthe last policy was invalid and there has been no subse- 
quent insurance, it is difficult to see upon what ground the first 
policy is avoided and the second held, as set up in the replication. 
With precisely the same clause in each policy the principle is not 
plain which would select the second as the subsisting policy and 
avoid the first. There may be good reason for saying that both 
should be avoided, as a guard against temptation on the part of 
the insured to obtain what he may suppose to be other good insur- 
ance; but we see no good reason for holding that the operation of 
the clause avoids the first policy and holds the second. In N. E. 
Fire & M. Ins. Co. vs. Schettler (38 Tll., 166), cited by the plaintiff, 
it was held that other insurance on the property became void by a 
removal of the store insured from one lot to another, which was ex- 
pressly assented to by the plaintiff in error, and hence there was no 
other insurance on the property to which the policy in suit attached 
after such consent, which was given upon the payment of a new 
consideration and increase of rate. The case is therefore quite dis- 
tinguishable from the case at bar and its syllabus seems to go be- 
yond the decision. The cases of Carpenter vs. Providence-Wash- 
ington Ins. Co. (16 Pet., 495), and Funke vs. Minnesota Farmers’ 
Mut. Fire Ins. Co. (29 Minn., 347), do indeed support the plaintiff's 
contention that the first policy was avoided by the issuing of the 
second, but upon the ground, which would be fatal to the replica- 
tion, that both policies were avoided. We do not need to pass upon 
that question in this case, since under neither class of the cases re- 
ferred to would the replication be good. If both policies are avoided 
by the operation of the clause in question, it is no answer to the 
plea to say that the first is void. If the other insurance must be 
valid insurance, the replication is not well founded in law, since 
under such a rule the first policy would not be avoided, because of 
the invalidity of the second. 

The fourth replication raises a question of greater difficulty, 
whether the fact that the plaintiff informed the agent of the de- 
fendant company, who procured the insurance, of the existence of 
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other insurance. is a sufficient answer to the plea setting up the 
clause of the policy as to other insurance and alleging the breach 
of it. Upon this point we think the tendency and weight of modern 
decisions are in favor of the plaintiff. In some of these cases, how- 
ever, it is to be observed that the agents were general agents of the 
company, having full authority to make contracts of insurance and 
to issue policies, and consequently standing in the place of the com- 
pany itself: See German Ins. Co. vs. Gray, 43 Kans., 497; Ameri- ' 
can Ins. Co. vs. Gallatin, 48 Wisc., 36; Berry vs. American Cent. 
Ins. Co., 30 North Eastern Reporter, 254; Cross vs. National Fire 
Ins. Co., 30 North Eastern Reporter, 390: Minnock vs. Eureka Fire 
& Marine Ins. Co., of Cincinnati, 51 North Western Reporter, 367; 
which were cases of general agents. Hayward, Assignee, vs. Na- 
tional Ins. Co., 52 Mo., 181; where the notice was given to the vice- 
president of the company, and National Fire Ins. Co. vs. Crane, 15 
Md., 260, where the notice was given to the president of the com- 
pany. Other cases hold that an agent to procure applications for 
insurance and to forward them to the company is an agent of the 
company who may waive the condition of the policy: Key vs. Des 
Moines Ins. Co., 76 Iowa, 174; Kister vs. Lebanon Ins. Co., 128 Pa. 
St., 553; Farnum vs. Phoenix Ins. Co., 83 Cal., 246; Insurance Co. 
vs. Wilkinson, 13 Wall., 222; Eames vs. Home Ins. Co., 94 U. S., 
621; Russell vs. Detroit Ins. Co., 80 Mich., 407. Most of the de- 
cisions of this class are based upon considerations of public policy; 
that the insured generally look upon the agent of the company as 
its full and complete representative, and in view of the apparent 
authority with which he is clothed he must be so regarded, in order 
to protect the insured from an unconscionable advantage which the 
company may take from some provision of the policy. Doubtless 
there have been cases where the insurance companies have taken 
such advantage of the insured, but, doubtless too, there have been 
quite as many cases where the insured have practiced imposition 
and fraud upon the company. The contract of insurance requires 
good faith on both sides. Ifa company cannot protect itself from 
fraudulent claims, either innocent stockholders must suffer or all 
who have property to insure must contribute to such claims by the 
payment of rates sufficiently high to allow for the chances. There 
is much room for doubt, therefore, whether public policy requires 
the adoption of a rule which treats a contract of insurance differ- 
ently from any other contract in writing. But, however this may 
be, we recognize the tendency of decision in favor of the insured, 
and, if this were a new question in this state, we might feel com- 
pelled to yield to the weight of authority. Opposed to this line of 
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decisions Massachusetts has stood almost, alone, with a sturdiness 
characteristic of the commonwealth, and the decision of this court 
in Wilson vs. Conway Ins. Co. (4 R. I., 141) was in harmony with 
the Massachusetts cases. In that case it was held that an agent 
who is empowered merely to receive applications to transmit to the 
company, and, if they choose to take the risk, to receive the policy 
and to insure the applicant on payment of the premium, is not the 
agent of the company for the making of applications; that if he is 
employed by the applicant, or acts for him in drawing up the ap- 
plication, he is the applicant’s agent, for whose mistakes the appli- 
cant is responsible; and that the company cannot be affected with 
notice by verbal communications made by an applicant to an agent 
so authorized. Stability of decision is very important in the ad- 
ministration of the law, and as this doctrine has stood so long in 
this state, apparently without question, and as it rests upon good 
reason and is, moreover, in line with the rule of the state under 
whose law both these policies were issued, we see no sufficient 
ground to depart from it: See Batchelder vs. Queen Ins. Co, 135 
Mass., 449; Lohnes vs. Ins. Co. of N. America, 121 Mass., 439. In 
Massachusetts general agents and officers of a company have au- 
thority to waive conditions in a policy: Little vs. Phoenix Ins. Co., 
123 Mass., 380; Shawmut Sugar Co. vs. Peoples Mutual Fire Ins. 
Co., 12 Gray, 535; Priest et al. vs. Citizens Mutual Fire Ins. Co., 3 
Allen, 602. The replication in this case simply sets out that the 
plaintiff informed the agent of the company who applied to him for 
insurance of the existence of the prior policy. In our opinion this 
is not sufficient to amount to a waiver. The demurrer to the first 
replication to the second plea must be overruled and the otber 
demurrers sustained. 





Supreme Court of California. 


SUPREME COURT OF CALIFORNIA. 


BEAN 
v8. 


TRAVELERS INS. CO.* 


Pleading as to affirmative proof considered. 

The plaintiff was insured “ under classification preferred” (being a capitalist 
by occupation) against bodily injuries which should ‘‘ wholly disable 
him form transacting any and every kind of business pertaining to his 
occupation above stated.” 

Held, That where insured was totally disabled from transacting any business 
the policy was liable. 

The policy limited recovery to ‘‘ the money value of his time.” 

Held, That all loss by the injury insured against, including the value of his 
time outside of his regular employment, was covered. 


F. H. Howarp, for Appellant. 
Jounston & Borpen and Suripen & Borpen, for Respondent. 


Tremp Le, C. 

Appeal from judgment, and order refusing new trial. This is an 
action upon an accident insurance policy. In his complaint, the 
plaintiff, after setting out the contract of insurance and his injury, 
avers that, “ within three months of the time of such accident, 
plaintiff furnished unto the defendant affirmative proof of his said 
injury, and of the duration of his disability.” The answer “ admits 
that the plaintiff furnished defendant with what purported to be 
his affirmative proof at the time alleged in the complaint, but 
defendant denies that the same amounted to affirmative proof of 
the duration of his alleged disability.” The policy required 
written notice to be given of any injury, and provided: “ Unless 
affirmative proof of death, or loss of limb or sight, or of duration 
of disability, is so furnished within seven months from the time of 
such accident, all claims based thereon shall be forfeited to the 
company.” At the trial plaintiff showed that his proof was made 
out on blanks furnished by the de‘endant, and with the advice of 
Dr. Ross, local examining surgeon of the defendant, and by him 
declared sufficient, but did not offer the papers themselves in evi- 
dence. Motion for nonsuit was made for alleged insufficiency of 
the evidence in this respect, and the same objection was urged on 
motion for a new trial, and is repeated here. 


"© Decision rendered, May 25, 1892. 
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I think there are several reasons why this contention on the part 
of the appellant cannot be sustained: First, there is no sufficient 
denial. To admit that proof was made, and then to assert that it 
did not amount to affirmative proof, is but to state a legal conclu- 
sion—the mere opinion of the pleaders. If the defect was suffi- 
ciently material, it could have denied the allegation that the 
preliminary proof was made, or could have stated, with its denial, 
just what was done. But if the objection was merely as to the 
form of the proof—that it was negative rather than affirmative— 
meaning that the injury or disability was stated inferentially, and 
not directly, it is obvious that in this particular case such a defect 
might have been remedied, and, not having been specified by the 
defendant, was waived. The defendant, by its policy issued to 
plaintiff, insured him,— 

Under classification preferred (being a capitalist by occupation) * * * 
in the sum of $50 per week, against loss of time, not exceeding twenty-six 
consecutive weeks, resulting from bodily injuries * * * which shall, in- 
dependently of all other causes, immediately and wholly disable him from 
transacting any and every kind of business pertaining to his occupation above 
stated. 

The policy also provides that, if the insured is injured in any 
other occupation or exposure classed by the company as more 
hazardous than that stated, his insurance shall be only for such 
sums as the premium paid by him will purchase at the rates fixed 
for such increased hazard. In the conditions it was stated that no 
claim for indemnity in excess of the money value of the insured’s 
time should be valid. In the statement on motion for a new trial 
there is no attempt to set out the evidence which shows the dis- 
ability, but its effect is thus summarized: “ The plaintiff proved that 
he had sustained the accidents and injuries in mode and manner 
substantially as set forth in his complaint (except that the second 
accident therein alleged was shown to have taken place on August 
30, 1889, instead of August 16, 1889), and plaintiff also proved that 
he had, in consequence of said accidents and injuries, been totally 
disabled from transacting any business for the period of twenty-six 
weeks next ensuing said accidents.” It does not appear, in any 
way, that there was evidence conflicting with plaintiff's, the effect 
of which is thus stated. While it cannot be taken that this state- 
ment was agreed to, we have no alternative but to conclude that 
appellant concedes that plaintiff's testimony on that subject was 
satisfactory, and that it did-not put in evidence which raised a sub- 
stantial conflict, or its counsel would have had the evidence set out 
in the record. The record discloses, however, that appellant did 
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object to testimony of plaintiff in regard to his occupation and 
services in the superintendence and cultivation of his orange 
orchard at his home place, on the ground that it was immaterial. 
The objection was overruled, but it does not appear that any evi- 
dence in regard to the matter was received after the objection. 
Whether the rulings were right or wrong, therefore, it does not 
appear that there was injury. 

The appellant objects to certain instructions given at the instance 
of plaintiff. By the first the jury was told that if plaintiff’s occu- 
pation was such a business as a person classed as a capitalist might 
reasonably follow, and if plaintiff was immediately and wholly. dis- 
abled from transacting any and every kind of business pertaining 
to his said occupation, the verdict should be for him: and, by the 
second, that the fact that he is described as a capitalist was to be 
regarded. as the class in which he was insured, but not as neces- 
sarily determining his occupation, for the purpose of deciding 
whether or not he was totally disabled. Capitalists may follow 
various occupations, and if plaintiff was injured while pursuing any 
occupation not more hazardous than is usual among men classed as 
capitalists, and so injured as to deprive him of the ability to trans- 
act any business which a capitalist might reasonably be expected 
to follow, they should find for plaintiff. Thatthese instructions are 
erroneous is, I think, quite patent. The policy does not, as the 
instruction assumes, class the plaintiff as a capitalist; it simply in- 
sures him in a preferred class, because he is a capitalist by occupa- 
tion, which is a very different matter. One engaged, personally, 
in the manufacture of dynamite, may own the plant with which he 
is working. Therefore, since he owns property employed in pro- 
ductive industry, he is a capitalist. But he is not a capitalist by 
occupation. Especially where the classification is by an insurance 
company for the purpose of discriminating employments more or 
less hazardous, and fixing insurance rates in proportion to hazard. 
And, when the court told the jury that the occupation was not to 
be used to determine whether plain iff was totally disabled from 
transacting any kind of business in which he was engaged, it was 
against the express provision of the policy, which, to entitle him to 
recover, requires that he be totally disabled from transacting any 
business pertaining to the occupation of capitalist. The court went 
even further, and told the jury that the plaintiff might recover if 
totally disabled from transacting any business which a person 
classed as a capitalist might reasonably be expected to follow. I 
know of no business which a capitalist might not as reasonably be 
expected to follow as any one else. This, at one stroke, swept away 
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the classification, in accordance with which the insurance was 
graded. It was impossible to get further from the stipulations of 
the contract. But is it at all material? These instructions all go 
simply to the question whether the plaintiff was so injured that he 
could recover upon the policy. The evidence upon this subject 
was all for the plaintiff, and proved, without conflict, that plaintiff 
was totally disabled from transacting any business. The whole 
must include the parts; therefore plaintiff was disabled from 
transacting any business as a capitalist. And upon this proposition 
it does not appear that at the trial there was any controversy. 
However instructed, therefore, the jury could not conclude other- 
wise than they did, and appellant is not injured. 

One of the grounds upon which the defendant moved for a new 
trial was that there was no evidence as to the value of plaintifi’s 
time as a capitalist; and the statement shows that there was none, 
except upon the theory adopted by the court, that the business of 
taking care of his orchard, buying and selling land, locating and 
surveying land, and superintending the development of water, 
being such occupations as a capitalist might reasonably beexpected 
to follow, were occupations as a capitalist. There were other in- 
structions, which are duly excepted to by appellant, in which this 
idea is explained and insisted upon. The only objection to the 
testimony upon this subject was that it did not tend to find the 
value of plaintiff’s services in the occupation of a capitalist. To the 
same effect is the specification of the insufficiency of the evidence. 
Was it essential, in respect to this question. for the plaintiff to prove 
the value of his time in the occupation named? I do not find it 
so nominated in the bond. On the other hand, I find that he may 
recover $50 per week, provided he shall recover no more than the 
money value of his time; not what his time was worth in the occu- 
pation named; nor do I think any such qualification was intended. 
It was merely that he could not make money by being hurt. Such 
a condition affords some security to the company against fraudulent 
claims, as much under the construction I have given it as the other. 
To simulate injury, and refrain from work, cannot be made profita- 
ble. It could not have been supposed that the insured might not 
transact any business not included in his general occupation. That 
he might be injured while transacting other business is provided 
for in the policy; and he is not precluded from recovery thereby, 
but his insurance is calculated at a different rate. Any one rendered 
unable to transact business may suffer loss, and his time may be of 
value outside of his regular employment. As the insurance was 
meant to indemnify the insured for the loss of his time in conse- 
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quence of his injury, there is no reason why it should not include 
this. Such construction seems to effectuate the presumed intent of 
both parties, and is in consonance with the language of the policy. 

The other exceptions seem utterly immaterial. There was no 
evidence which tended to show that plaintiff was injured in an oc- 
cupation more hazardous than that named. I think the judgment 
and order should be affirmed. We concur: Vanclief, C; Belcher, C. 

Per Curiam. For the reasons given in the foregoing opinion, 
the judgment and order are affirmed. 


SUPREME COURT OF TEXAS. 


FITZMAURICE 
v8. 


MUTUAT., LIFE INS. CO., or New Yorx.* 


The policy provided that no agent had power to modify it or to bind the 
company by making any promise or receiving any representation or in- 
formation not contained in the application. The application warranted 
the answers to be true. 


Held, That the insured was responsible for false answers written in the 
application by the agent, which he signed without reading. 


Fiser & Mitter, fur Appellant. 
Nicnotson & Dopp and L. P. Bryant, fur Appellee. 


Henry, J. 

This suit was brought by the appellant to recover upon a policy 
of insurance ‘issued by the appellee upon the life of her husband, 
William Fitzmaurice. The policy was made a part of plaintiff's 
petition, and, among others, it contained the following clause :— 

Notice to the holder of this policy: No agent has power on behalf of the 
company to make or modify this or any contract of insurance; * * * to 
bind the company by making any promise, or by receiving any representa- 
tion or information not contained in the application for this policy. 

The policy begins as follows:— 

In consideration of the application for this policy, which is hereby made a 
part of this contract, etc. 

The defendant answered, and alleged that the contract was con- 
tained in said policy, and the application therefor, and attached 
said application as an exhibit; that the application duly signed by 
the :nsured contained, among other clauses, the following :— 


® Decision rendered, March 18, 1892. 





1892.] Fitzmaurice vs. Mutual Life Ins.Co. 831 


I also agree that all the foregoing statements and answers * * * are by 
me warranted to be true, and are offered to the company as a consideration 
of the contract. . 

That above this warranty was the following question :— 

(15) Has any proposition or negotiation or examination for life insurance 
been made to this or any other company or association, on which a policy has 
not been issued? State when, and in what company, 
which the applicant answered in the negative; that applicant’s said 
answer was false, etc., and the policy was thereby avoided, etc.; that 
on or about the 21st day of March, 1889, at Laredo, Webb County, 
Tex., said Fitzmaurice did make an application to the Equitable 
Life Insurance Society of the United States for life insurance to 
the amount of $2,500, and on or about the 22d day of March, 1889, 
he was examined for life insurance by Dr. J. M. McKnight, medical 
examiner for said society, and said application and medical exam- 
iner’s report were furnished to said society, and on or about the 1st 
day of April, 1889, said application was rejected, and no policy was 
ever issued thereon. The plaintiff filed a supplemental petition, 
in which she alleged: “That, at time said William Fitzmaurice 
made his application for insurance in defendant company, he made 
same at the special instance and request of defendant’s agent, one 
T. E. Campbell; that at the time said application to defendant was 
made, and by virtue of which the policy sued on herein issued, the 
said agent, T. E. Campbell, was present, assisted in writing down, 
and did write down the answers of said Fitzmaurice, and that after 
the said answers, each and all, as contained in said application, had 
been so written down, and said Fitzmaurice had signed his name 
thereto, and after the medical examiner of defendant, one A. W. 
Wilcox—the agent, also, of defendant—had examined said appli- 
cant, as required, under the rules of defendant, and after the said 
Wilcox had signed said application as such medical examiner, said 
application was delivered to defendant’s said agent, T. E. Campbell, 
who read the same in full, and was fully advised, and knew just 
what Fitzmaurice’s answers and statements were, as therein con- 
tained; and that at said time said agent of defendant was fully ad- 
vised and well knew that said Fitzmaurice had made application 
for insurance to the Equitable Society, from the fact that he (Camp- 
bell) was at the date of said application to the Equitable Society 
the agent of said society, who had solicited said application, and for- 
warded same to said Equitable Society, but that, at said date of the 
application to defendant, neither he (said Campbell) nor said Fitz- 
maurice had been advised of the rejection of said application to 
said Equitable Life Assurance Society * * * Wherefore de- 
fendant is estopped from setting up said facts-as a defense,’ ete. 
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Defendant, in reply, interposed special exceptions, as follows: 
First. “* * * Said pleas of waiver of estoppel are defective and 
insufficient, in this: that by the express terms of the contract of 
insurance, as contained in said policy and application, said Fitz- 
maurice was informed and fully notified that no agent of defendant 
was authorized to bind defendant by receiving any representations 
or information not contained in said application; and, further, the 
said Fitzmaurice contracted and stated in said application that all 
his answers therein were true and correct, as written in said appli- 
cation, and, if T. E. Campbell wrote down his answers, said Fitz- 
maurice thereupon adopted and ratified the same, and therefore 
defendant is not bound by any knowledge or conduct of said 
Campbell that does not appear in said application, and said pleas 
of waiver or estoppel should be stricken out,” etc. Second. “* * * 
That, in said pleas of estoppel, plaintift alleges that said Campbell 
acquired a knowledge of a former application by Fitzmaurice for 
life insurance while he was in the employment of another insurance 
company, and imputes such knowledge to defendant, and in law such 
knowledge, as acquired, could not affect this defendant in any way; 
and, further, defendant said that no knowledge acquired by said 
Campbell could bind defendant unless same came to said Campbell 
while acting for defendant, within the scope of his authority as 
agent,” etc. Third. “* * * Said pleas of waiver or estoppel are 
defective and insufficient in this: that plaintiff allages that. said 
Campbell wrote down said Fitzmaurice’s answer in said application, 
and knew same was false, but fails to allege that said Campbell was 
authorized to do such acts, or to receive such knowledge, and, if 
authorized, how authorized,” etc. The court sustained the excep- 
tions, and upou the verdict of a jury rendered a judgment for the 
defendant. 

We do not think that the court committed an error in sustaining 
the.exceptions. The allegation of agency would usually be suffi- 
cient on general demurrer, but not, we think, under the peculiar 
facts of this case. The defendant, being a corporation, could act 
only through an agent; but it does not follow that it can have no 
agent with special or limited powers, or that any agent whom it 
may appoint for any purpose necessarily has the power to bind it 
in every respect. The notice contained in the policy, that “no 
agent has power on behalf of the company to bind the company by 
receiving any representation or information not contained in the 
application for this policy,” would at least confine the authority to 
thus act to a general agent, or to one acting within the scope of his 
employment; and it should have been so alleged. The pleading 
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excepted to does not charge that Campbell was an agent having 
authority to bind the company. His name is subscribed to the ap- 
plication as a witness, and he is described only as a “soliciting 
agent:” Cohen vs. [Insurance Co., 67 Tex., 325; Morrison vs. Insur- 
ance Co., 69 Tex., 353; Insurance Co. vs. Blum, 76 Tex., 661; In- 
surance Co. vs. Jacobs, 56 Tex., 366. The application was signed 
by William Fitzmaurice at the bottom, and contained his agree- 
ment that “all the foregoing statements and answers are by me 
warranted to be true.” One of them was that he had not previously 
made a proposition for life insurance in any other company or as- 
sociation, on which a policy had not issued. The policy was 
subsequently issued at the home office of the corporation, in an- 
other state, in consideration of the statements contained in the ap- 
plication. The applicant, in effect, affirmed that the statements 
were correct, as written down in the application; and we do not 
think that their binding force can now be avoided either by evi- 
dence that the applicant was in fact unacquainted with the con- 
tents of the application, or that they were known to be false by the 
soliciting agent, who signed the application as a witness: Insur- 
ance Co. vs. Fletcher, 117 U. S., 530; Insurance Co. vs. Hazlewood, 
75 Tex., 338. The judgment is affirmed. 


SUPREME COURT OF IOWA. 


ADAMS 
v8. 


NEW YORK BOWERY FIRE INS. CoO. 


The policy stipulated that each party should select an arbitrator, who should 
first select an umpire and then appraise the sound value and damage. 
Held, That a submission entered into by the parties which only provided for 
the selection of an umpire if necessary, and which limited the appraise- 
ment to the damaged goods saved, was notin accordance with the policy, 

and an award obtained was no defense to an action. 


The omission of a schedule from the submission was immaterial so long as the 
appraisers had one which had been sanctioned by both parties. 


Anaward which did not include an appraisement of all the scheduled articles, 
on the ground that some were not covered, was invalid. 


The consent of the company to such an arbitration and acceptance of the 
award was a waiver of the right to insist upon a proper arbitration before 
action brought. 


Patterns for making boots and shoes are “‘ tools used in the manufacture” of 
them within the policy. 
ara ag a a a 


* Decision rendered, May 10, 1892. 
Vel. XXI.—53. 
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D. J. Scuuyter and Power & Huston, for Appellants. 
C. L. Poor, for Appellee. 
Kuinnz, J. 

1. The petition alleges the issuing of the policy, the destruction 
by fire of'a part of the property insured, and damage to the re- 
mainder of it; that plaintiff, as administrator, was at the date of 
the policy as well as at the time of the fire the sole owner of the 
property insured; that the loss was $9,023.93, and that due notice 
and proof of loss were furnished defendant. A copy of the policy 
is attached to the petition, from which it appears that the policy 
ran to the “estate of A. G. Adams,” and was for $3,500. The ma- 


terial parts of the policy are as follows:— 

The New York Bowery Insurance Company, in consideration of the stipu- 
lations herein made, and of $33.25, does insure estate of A. G. Adams for one 
year from the 6th of March, 1888, to an amount not exceeding $3,500 on fixed 
and movable machinery, shafting, belting, gearing and pulleys, hangers and 
tools used in the manufacture of boots and shoes, all contained in the three- 
story brick, metal roof building and basement, south-west corner of Valley 
and Third Streets, Burlington. Other insurance permitted. The company 
shall not be liable beyond the cash value of the property at the time any loss 
or damage occurs, and the loss or damage shall be ascertained or estimated 
according to such actual cash value, with proper deductions for depreciation, 
and shall in no event exceed what it would then cost the insured to repair or 
replace the same with material of like kind and quality. In the event of 
disagreement as to the amount of loss, the same shall, as above provided, be 
ascertained by two competent and disinterested appraisers, the insured and 
this company each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire. The appraisers together shall then 
estimate and appraise the sound value and damage, and, failing to agree, 
shall submit their differences to the umpire, and the award in writing of any 
two shall determine the amount of such loss. No suitor action on this policy 
for the recovery of any claim shall be sustainable in any court of law or 
equity until after full compliance by the insured with the foregoing require- 
ments. This policy is made and accepted subject to the foregoing stipula- 
tions and conditions. 

The answer admits the issuance of the policy for the amount 
stated in petition, and on the terms and conditions expressed in 
said policy, admits the fire, and that the property was damaged, 
and denies all other allegationsin petition. Avers that the contract 
was with “the estate of A. G. Adams;” that he died intestate, prior 
to the issuance of the policy, leaving a widow and children; that 
the estate was solvent, and the heirs are entitled to a distributive 
share thereof,including the avails of this policy; that plaintiff is 
not a party to the contract, and cannot maintain an action thereon. 
Avers that the policy provides that, if there should be other insur- 
ance on the property, defendant should not be liable for any greater 


proportion of said loss than the same insurance bears to the whole 
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amount of insurance; that there was other insurance to the amount 
of $6,850, and the amount of said loss, if any, due plaintiff is not 
equal to the amount of the policy or the amount claimed. It is 
further averred that the policy provides that, in case of disagree- 
ment as to the amount of loss, it should be determined by compe- 
tent and disinterested persons, to be selected by the parties to the 
contract, and that their action should be final and binding as to 
the amount of damage, but as to no other fact; that such persons 
were selected, and fixed the damage at $2,645.73. Plaintiff, reply- 
ing, admits that A. G. Adams died intestate prior to the issuance 
of the policy, leaving heirs, as claimed in the answer. Alleges that 
the claims against the estate have not all been paid, and that the 
estate is insolvent; that plaintiff, as administrator, contracted with 
defendant for the insurance in controversy, paid therefor, accepted 
the policy, both parties at the time and ever since having treated 
the policy as being for the benefit of the estate, and that plaintiff 
was its sole representative, and authorized to effect the insurance 
and sue therefor; that defendant has always recognized plaintiff as 
authorized to represent said estate in said matter, and said insur- 
ance was intended for the use and benefit of plaintiff as legal owner 
of the property. Avers that the award is void for the following 
reasons: Because not made in conformity to terms of the policy; 
on account of gross partiality of the representative of defendants, 
and of ignorance of the arbitrators; and because plaintiff was not 
permitted to testify and have other witnesses testify before such 
arbitrators; because the award was made on Sunday; and for other 
reasons. That plaintiff notified defendant that on account of such 
matters he would not abide by the award, and asked defendant to 
join him in the selection of other and impartial appraisers to ap- 
praise the property lost, and defendant refused so to do. In an 
amendment to the petition plaintiff claims to have furnished de- 
fendant proofs of loss, which defendant received and acted upon as 
sufficient, and that defendant, by its acts in offering to compromise 
the loss, disputed the amount claimed in said proofs, thereby com- 
pelling plaintiff to incur expense in efforts to have the damage ap- 
praised, and is estopped from now objecting to the sufficiency of 
said notice and proofs of loss. Defendant, in an amendment,to its 
answer, avers that by terms of the policy the assured agreed to 
“protect the property from further damage” in case of fire, and 
that plaintiff failed and neglected so to do, whereby said damage 
was greatly increased. 

2. Defendant pleads an arbitration and award had under the 
policy sued upon, and insists that such award is conclusive on 
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plaintiff, and hence the court erred in admitting evidence as to the 
value of the goods, and other evidence which tended, as it claims, to 
impeach the award; also in giving certain instructions to the jury in 
relation thereto. It will be seen that defendant does not plead a 
common law submission and award, but bases this defense entirely 
on a submission and award had in accordance with the provisions 
of the contract of insurance; hence it became material to inquire 
as to whether or not the submission in fact made, and which was 
followed by an award, was in accordance with the provisions of the 
policy in suit. By the terms of the policy, in the event of disagree- 
ment of the parties as to the amount of the loss, it was to be ascer- 
tained “ by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall 
first select a competent and disinterested umpire. The appraisers 
together shall then estimate and appraise the sound value and 
damage, and, failing to agree shall submit their differences to the 
umpire, and the award in writing of any two shall determine the 
amount of said loss.” The loss or damage was also to be estimated 
according to the actual cash value of the property, allowing proper 
deductions for its depreciation. The submission entered into by 
the parties did not follow the provision of the policy in this: the 
submission did not provide for the selection of an umpire before 
the work of appraisement was proceeded with ; it only provided for 
the selection of an umpire in the event it became necessary. The 
submission also provided that the appraisers should estimate only 
the loss or damage to that part of the insured property which had 
been saved in a damaged condition, thereby excluding from their 
consideration any estimate of the amount of plaintiff's loss on 
property totally destroyed. This alone was a material and fatal 
variance from the terms of the policy, which by any fair construc- 
tion, must be held to cover all loss or damage to the property in- 
sured, whether total or partial. The submission and award pleaded, 
not being in accordance with the terms of the policy, are no defense 
to this action. 

3. It appears that the schedule accompanying the submission, as 
made out, included many articles which were not appraised, and 
other articles embraced within the schedule were held by the ap- 
praisers not to be covered by the terms of the policy, and hence 
were not appraised. Clearly the appraisers were not authorized to 
exercise their judgment as to what was or was not included within 
the policy. That was a matter the parties themselves had already 
determined by the terms of the submission and the schedule which 
was placed in the appraiser’s hands. They were to appraise cer- 
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tain articles. They only appraised a part of them, and they under- 
took without a shadow of authority to determine that certain 
articles in the schedule were not covered by the policy. Under 
such circumstances, to hold the award binding (even if the submis- 
sion had followed the terms of the policy) would not effectuate the 
intent and agreement of the parties as evidenced by the submission 
and the accompanying schedule. The law is well settled that an 
award will be set aside for such material mistakes and errors as 
prejudice either party; and it will also be set aside if the arbitra- 
tors ‘omit to consider matters which were submitted” to them: 
Thompson vs. Blanchard, 2 Iowa, 44. 

4. It is insisted that no schedule was attached to the agreement 
of submission. This may, perhaps, be conceded, but it clearly ap- 
pears that the appraiser selected by the defendant had a schedule, 
and the same one which plaintiff had furnished defendant a long 
time before, when he sent them his proofs of loss. This schedule 
having been traced directly to the defendant, and next found in the 
hands of its appraiser, it is fair to infer that it was given to him by 
defendant as embodying what it intended should be appraised. 
The fact that defendant’s appraiser had this schedule came to 
plaintiff's knowledge, and he then furnished the others with dupli- 
cates of it. Thus it will be seen both parties treated the schedule 
actually in the hands of the appraiser as if it had passed to them 
as a part of the submission itself, and reither can now be heard to 
say that no schedule was furnished the appraisers. 

5. The submission provided for the appraisement of the property 
“article by article.” This provision was paftially ignored, and 
though the evidence shows the estimate was so made in fact by the 
appraisers, yet in many cases the appraisement of several articles 
when written down was carried out in one gross sum, so that from 
the paper itself it could not be ascertained what the appraisement 
on a particular article was. Other objections are made by plaintiff 
to the appraisement, which, in the view we have taken of the case, 
need not be considered. 

6. Defendant claims that by the terms of the policy the making 
of an award was prerequisite to the bringing of a suit by plaintiff. 
If this should be conceded (and this we do not decide), it is compe- 
tent for a party for whose benefit a provision in a contract is made 
to waive it. By entering into an agreement of submission not in 
accord with the provisions of the policy, and standing on the 
validity of an award made under such submission, defendant must 
be held to have waived the right (if he had any) to insist that an 
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award must be made in accordance with the terms of the policy 
before suit could be commenced thereon. 

7. On the theory that the submission followed the provisions of 
the policy, appellant excepts to the value of the insured property. 
Holding, as we do, that the submission pleaded is not in accord with 
the agreement of the parties as evidence by the policy, this evi- 
dence was properly admitted. 

8. It is said that “ patterns” for making boots and shoes are not 
especially mentioned in the policy, and hence no recovery can be 
had therefor. Appellant: claims the policy contains the clause: 
“The company shall not be liable for loss * * * unless lia- 
bility is subsequently assumed for models, patterns,” ete. No such 
clause is found in so much of the policy as is set out in the abstract. 
The words, “tools used in the manufacture of boots and shoes,” 
are found in the policy. Webster defines a “tool” as “any instru- 
ment, such as a hammer, saw, plane, file, aud the like, used in the 
manuel arts, to facilitate mechanical operations; any instrument 
used by a craftsman or laborer at his work:” and again, as “any 
instrument of use or service.” Under a policy containing the same 
provisions which appellant insists this does, “ patterns” have been 
held to be “ tools:’ Lovewell vs. Insurance Co., 124 Mass., 418. 

9. Many other questions are discussed which we need not con- 
sider, in view of the conclusion heretofore reached. We have ex- 
amined them all, as well as the instructions asked and refused, and 
those given by the court, and find no reversible error. The judg- 
ment of the district court is affirmed. 


SUPREME COURT OF MINNESOTA. 


NATIONAL PROTECTIVE ASS’N 
v8. 


PRENTICE BROWN STONE CoO.* 


The contract set forth in the record held not void for indetiniteness, and to 
include an undertaking on the part of the defendant to pay a monthly 
assessment according to the number of men employed by it in its quar- 
ries, in consideration of plaintiff’s providing hospital treatment for such 
employes when sick or disabled, and procuring insurance against defen- 
dant’s liability for damages from accidents or mjuries suttered by them in 
the course of their employment. 


a a I a 


* Decision rendered, April 1, 1892. Syllabus by the Court. 
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Held, also, that such a contract, running in the name of the defendant corpor- 
ation, and signed officially by its president, was the contract of the 
corporation. 


Krrenett, Conen & Saw, fur Appellant. 
C. G. Layvnomer (F. B. Larsrop, of counsel), fur Respondent. 


VANDERBURGH, J. 


The contract between the parties was not void on account of the 
indefinite character of its provisions, or because of the difficulty or 
embarrassment which might arise from carrying it into execution. 
The plaintiff, under this contract, at its own cost, procured a policy 
of insurance in the Fidelity & Casualty Company of New York, 
under which the latter company insured the defendant against loss 
or damages arising from accidents to the employes of the defendant, 
to the extent therein named, for one year. By the terms of the 
contract referred to the defendent agreed 

In consideration of the first party paying the premium of a liability policy 
in the Fidelity and Casualty Company of New York, which insures the party 
of the second part in cases of liability to employes, according to the condi- 
tions of said policy, and the party of the first part organizing a post, the 
purpose of which is to care for the employes of the second party in cases of 
sickness or accident, according to the rules, regulations and by-laws of said 
association, said party of the second part agrees to charge each and every em- 
ploye an insurance fee of $1.00 the first of each and every month, and pay the 
amount of such charges to the party of the first part the 15th of such month, 
during the continuance of this contract, 
which was in force from April 18, 1890,to April 18,1891. Annexed 
to the contract were certain other provisions obligatory upon the 
parties, amongst which was one by which “it was understood that 
the party of the second part shall have authority to release certain 
employes from the payment of the insurance dues, provided that 
such employes so released do not exceed one-fourth of the total 
number employed. And such employes so released are not entitled 
to the benefit of the National Protective Association; but the 
liability policy which is furnished the employer, under the condi- 
tions of this contract, shall cover liabilities to all employes of the 
party of the second part, according to the terms of the liability 
policy.” There is also a further provision that the defendant 
should on or before the second day of each month furnish a list of 
all the names of his employes, and that the list should designate 
the persons entitled to benefits from the plaintiff, and also those 
not entitled to such benefits, and also that the defendant should 
promptly notify the party of the first part of the engagement of 
any employe, and shall state whether or not such employe is en- 
titled to benefits from the party of the first part. It was also 
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agreed that “any employe of the defendant should not be entitled 
to the benefits contemplated in this contract unless the plaintiff 
should have been previously notified of the deduction being made 
from said employe in the way and manner specified in this con- 
tract.” The plaintiff alleges that defendant wholly failed and neg- 
lected to carry out the contract on its part, has furnished plaintiff 
no list of employes, and made no effort to collect the monthly dues 
provided for in the contract, and plaintiff therefore claims damages 
in this action for the breach of contract by defendant. 

It is evident that the contract provided a sufficient considera- 
tion for the defendant’s obligation, and it had the benefit of the 
insurance policy of the Fidelity & Casualty Company; and the 
answer admits that no attempt has been made by it to collect dues 
or assessments from its employes, and no payment has been made 
to plaintiff; and it appears that on September 2, 1890, the defend- 
ant’s president notified the plaintiff that he considered the con- 
tract canceled. Very likely there was a misunderstanding as to the 
proper construction of the rights and duties of the parties under 
the contract. The defendant, however, contends that his duty to 
charge or make deductions from employes’ wages, and pay over the 
monthly dues, was conditioned upon their having previously be- 
come members of one of plaintiff's “posts,” and that a “ post” must 
first have been constituted by plaintiff in this way, with the volun- 
tary organization of the defendant's employes. The contract, 
however, by itself, will not bear this construction; and we do not 
think the by-laws, read in connection with it, contain provisions 
which compel such construction to be given to it. It is doubtless 
true that it would have been more reasonable and prudent that the 
contract should have been as contended for by the defendant. The 
chief purpose of plaintiff's organization was to provide care and 
hospital treatment for sick and injured employes. The condition 
of membership seems to have been the payment of the monthly 
dues of employes. The plaintiff had provided the hospital and 
medical treatment for defendant’s men, and had appointed a secre- 
tary of the “ post,” whose duty it was to issue orders for treatment, 
and to see that “ deductions” from the wages, reports of same, and 
payments were made in accordance with the by-laws; and it was 
the usual custom of the plaintiff to appoint some one in the office 
of the employer as secretary or assistant secretary. The by-laws 
evidently contemplate the co-operation of employer and employes, 
but there is nothing in them to prevent an employer from under- 
taking with the plaintiff to assume the responsibility of membership 
for all or three-fourths of his employes, so as to avail himself of 
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hospital benefits for them, and take upon himself the risk of secur- 
ing the assent of the employes to the arrangement. And this, we 
think, is the construction which must be given to the terms of this 
contract, as respects both present and future employes, during the 
life of the contract. And, in this view of the case, all that was 
necessary for the establishment or organization of a “post” was 
done by the plaintiff. In other words, the evidence shows a “post” 
organization sufficient to satisfy the terms of the contract. The 
defendant evidently understood the contract as we have construed 
it, as it will appear by the subsequent correspondence; for instance, 
in the letter written in behalf of the company by its president 
under date of September 2, 1890, it is stated that 

Our president notified your agent some months ago that our company 
should consider our contract canceled, owing to the fact of your adver- 
tised Washburn physicians refusing to attend our men without our company 
being responsible or guarantying their pay, and our men refused to allow us 
to assess them on that account. 

Another point raised in the court below and insisted upon here 
is that the contract is not that of the defendant corporation. But 
we think it was correctly overruled. The defendant is named as 
one of the contracting parties in the contract, which is signed by 
“F. Prentice, President.” He is shown to have been president at 
the time. It purports to be the contract of the corporation, 
executed by its principal officer. It does not belong to a class of 
contracts which require special formality in their execution, and it 
is good without a seal. The question of the authority to execute 
the contract in behalf of the company is not presented by the 
record. But we think it is prima facie valid, and binding upon the 
company. Besides, the contract was acted on, and subsequently 
recognized by the corporation. We have very carefully examined 
the record and the learned and exhaustive brief of the defendant’s 
counsel, but find no ground for reversing the order of the trial 
court. Order affirmed. 





Supreme Vourt of lowa. 


SUPREME COURT OF IOWA. 


MORROW 
v8. 
DES MOINES INS. CO.* 


A premium note was not paid until some days after maturity, and the insured 
wrote that it was impossible to pay it sooner, and asked for terms of can- 
cellation. The company replied that if burdensome the company would 
endeavor to make payment easy if notified prior to maturity of notes. A 
second note was also paid when past due, and a third note was due and 
unpaid at time of fire, without the notification asked by the company. 

Held, that a policy provision rendering it void in such case was not waived 
by the letter of the company, nor by its further statement in such letter 
that such cancellation was expensive, nor by failure to cancel and prior 
reception of overdue payments. 

Held, that a notice sent more than 30 days before the loss that the note was 
due and if unpaid in thirty days the policy would be cancelled was suffi- 
cient to suspend the policy under Chap. 210 of laws of 1880 of Iowa. It 
was optional wider such laws to accept overdue payments without waiv- 
ing the right to insist on prompt payment thereafter. 


Bouton & McCoy, for Appel/ant. 
Core, McVey & Cuesutre, fur Appellee. 


Rosrnson, C. J. 

The pleadings show the following facts: In February, 1887, the 
defendant issued to plaintiff the policy in suit. It purported to in- 
sure him against loss by fire on a barn and contents therein 
described to the amount of $2,100 for the term of five vears. In- 
stallment notes for the premium were given, which required the 
payment of $24 on the first day of December, 1887, and a like 
amount on the 1st day of February in each subsequent year, until 
the full amount of $120 should be paid. The policy contained this 
provision :— 

The company will not be liable for any loss or damage that may occur at 
any time when any obligation given for the premium remains past due and 
unpaid. 

The installment of premium due December 1, 1887, was not 
paid until February, 1888. On the 4th day of the month last 
named plaintiff remitted the amount of the first installment, with a 
letter of which the following is a copy:— 

White Oak, Iowa., February 4, 1888. 
Des Moines Insurance Co., Theo. F. Gatchel, Secy : 

Sir: Please find inclosed post-oftice order for $24.16 for the first note, which 

please return to me, and excuse delay, for I assure you it was impossible for 


* Decision rendered, Jan. 23, 1892. 
o 
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me to remit sooner, for times are very hard for me to get money this winter. 
Please send me the very best terms you will cancel my policy on, for I wish 
to cancel, for it is very hard for me to raise money now; so I wish to settle up 
and quit, if I can, honorably. Hoping to hear from you soon, 

I remain, yours, Jas. R. MoRRow. 
Pp. S.—If the within is not satisfactory please notify me. 


In reply to that letter the defendant wrote the following:— 


Des Moines Fire Insurance Co., Des Moines, Iowa, February 7, 1888. 
James R. Morrow, White Oak, Iowa, 

Dear Sir: I have your favor of the 4th inst., with remittance of $24.16 in 
payment of one of your notes given for policies No. 43,610 and 12. The note 
will be duly canceled and forwarded to you from the note department In 
reply to your letter will say that the earned preminm due on your policies as 
provided by law is $42.64 in addition to the amount you have already paid. 
The cancellation of policies is unavoidably very expensive to the assured for 
the reason that the entire expense for the whole five years term is paid out 
in cash by the company before the policy reaches the assured. This expense 
must be included in the earned premium whenever the policy is canceled. 
We are disposed at all times to take care of our patrons. If your only reason 
for requesting cancellation of your policy is the fact that you find it burden- 
some to pay your premium at maturity, we will endeavor to make it possible 
for you to pay it without inconvenience, if you will take the trouble to drop 
us a postal in advance of the maturity of your note, and calling attention to 
this letter, giving date. Very truly yours, THEO. F. GATCHEL, Secy. 


At the time the first installment was received by defendant the 
second one was due, but was not paid until the 12th day of May, 
1888. On the 11th day of February, 1889, the defendant sent to 


the plaintiff a letter of which the following is a copy :— 


Jas. R. Morrow, Esq., White Oak, Mahaska Co., Ia. 

Dear Sir: Your note No. 43,610 and 12}, which we accepted of you for your 
insurance, was due February 1st, 1889, and is still unpaid. Principal, $24.00 ; 
interest $.12; total, $24.12. Please remit at once by draft or post-oftice order. 
Unless your note is paid within thirty days from date of this notice, your 
policy will be suspended, according to the provisions of chapter 210, Laws of 
1880, and we will be compelled to place your note in the hands of an attorney 
for collection ; thus making you additional expense, which I trust you will 
avoid, as I can assure you it is a very objectionable duty for me to be com- 
pelled to take such steps in the matter. As we accepted your note on your 
reputation for promptly paying your obligations, and have given you the 
indemnity you applied for, I trust you will save yourself the additional ex- 
pense, and me an unpleasant duty, by giving this matter your prompt 
attention. Very truly yours, Turo. F. GATCHEL, Secy. 


On the back of that letter was the following:— 


Notice required by law. The following figures are given to conform to and 
satisfy the requirements of the statute passed by a recent legislature, which 
also requires us to transmit this notice by registered letter as a protection to 
the company. If you desire to cancel this policy on or before March 11, 1889, 
it will be necessary to pay short rates and expenses, which amount te $40.40. 
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and send your policy with such remittance; but if yeu wish to keep your 
policy and continue your insurance until its expiration. send the amount 
stated on the other side of this circular. TueEo. F. GATCHEL, Secy. 

On or about the 19th day of February, 1889, and after receiving 
the letter and notice, plaintiff wrote to defendant that he was 
unable to pay the installment then due, and could not pay it within 
60 days, and calling attention to the letter of February 7, 1888, 
giving its date. His letter was not answered and the installment 
was not paid. On the Ist dey of April, 1889, the property in 
question was destroyed by fire and on the 13th day of that month 
proof of loss was duly served on defendant. In response to de- 
mand for payment of the loss, defendant wrote to plaintiff as follows: 
“For any loss that occurréd under our policy No. 43,6'2, is- 
sued to Jas. R. Morrow, after the date of March 12, 1889, this com- 
pany is not liable.” 

The plaintiff alleges in bis pleading, and now insists, that he 
relied upon the letter of February 7, 1888, and upon the accept- 
ance by defendant of pr:miums long alter they were due, as a 
waiver of that clause in the policy which provided that the com- 
pany should not be liable for any loss which should occur while 
any part of the premium was due and unpaid. The part of the 
letter in question upon which plaintiff especially relies is the last 
paragraph. But in our opinion that does not authorize the inter- 
pretation which he seeks to place upon it. It expresses a dispo- 
sition “to take care” of the patrons of the company, and contains 
a promise to “ endeavor” to make it possible for plaintiff to pay 
the premium without inconvenience on two conditions. The first 
of these was that the only reason for requesting a cancellation 
was that it was burdensome to pay the premium at maturity, 
and the other was that plaintiff should notify the company 
of his desires in advance of the maturity of his note. There is 
no unconditional promise to extend the time of payment in any 
event, and what defendant proposed to endeavor to do in order 
to make an extension possible is not disclosed. The determina- 
tion of that appears to have been left until the extension should be 
asked. Certainly there is nothing in the letter from which plaintiff 
could reasonably infer that an extension-would be granted upon a 
mere notice that it was desired. The fact that the letter refers to 
the cancellation of policies as necesssarily expensive, and the further 
fact that defendant did not by affirmative action cancel the policy, 
but, on the contrary, received premiums after they were due, do 
not aid the plaintiff. By the terms of the agreement between the 
parties defendant was not liable for loss which might occur when 
any installment for the premium should be due and unpaid. 
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Chapter 210 of the acts of the eighteenth general assembly re- 
quired 30 days notice to be given the plaintiff of the maturity of 
the payment before the policy should be suspended for non-pay- 
ment. That notice was given, and was effectual to suspend the 
policy: Ross vs. Insurance Co., (Iowa). The statute referred to 
also provides that the assured may at any time before the cancella- 
tion of the policy pay to the insurance company the full amount 
due for premium and that from the date of such payment the policy 
shall be revived and in full force. Therefore it was optional with 
defendant to permit the policy to remain uncanceled, and to accept 
payments when made, without waiving its right to insist upon 
prompt payment at any time thereafter. 

The notice of February 11, 1889, informed defendant in terms 
that unless he paid the amount stated within 30 days from that date, 
his policy would be suspended. His communication to the defend- 
ant, informing it that he could not pay at that time, was unanswered, 
and the fact that he sent it gave him no ground for believing that 
the desired time would be granted. He alleges that be was poor, 
and an inferior scholar, and compelled to rely upon others for his in- 
formation in regard to the transaction of business which required 
correspondence, but it is not shown that he was misinformed by 
any one, nor that defendant in any manner deceived him. We con- 
clude that the pleadings of the plaintiff do not show a cause of 
action against defendant, and that the demurrer to the reply was 
properly sustained. Affirmed. 


SUPREME COURT OF KANSAS. 


HOME INSURANCE CO. 
v8. 


MARSHALL kt AL.* 


1. In an action to foreclose a mortgage, where the court finds that the plaintiff 

issued a policy of insurance to one of the defendants upon a dwelling- 
house situated upon mortgaged premises, and made the loss payable to 
the mortgagee, and that the mortgagee assigned the notes, mortgage, and 
such policy to another, with the knowledge ofthe insurer, and that the pro- 
perty insured was totally destroyed by fire, of which the company had no- 
tice, and that it inspected the loss, and, after such inspection, paid the 
amount of the policy to the assignee, and took an assignment of the notes, 
mortgage and policy to itself, held, that such findings are sufficient to show 
an indebtedness upon the part of the plaintiff to the defendant to an 


* Decision rendered, March 5, 1892. Syllabus ‘by Green, Cc. 
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amount equal to the policy, and that such payment should be considered 
as a Satisfaction pro tanto of the amount due on the notes and mortgage. 


2. The special findings of the court considered, and found to be supported by 
the allegations of the answer. 


Epwin Wurre Moors, for Plaintiff in Error. 
Reppen & ScuumacuHer and Grorce Garpner, for Defendant m 
Ervor. 


GREEN, ©, 

The plaintiff in error brought an action to foreclose a mortgage 
executed by D. W. Marshall and wife to the Equitable Trust & In- 
vestment Company to secure the payment of eight hundred dollars, 
dated February 1, 1886, due in five years. The notes and mortgage 
were assigned by the payee to the Massachusetts Mutual Life In- 
surance Company, and on December 27, 1887, assigned to the 
Home Insurance Company, the plaintiff below. The defendants 
below admitted the execution of the notes and mortgage, but 
alleged payment by the collection of an insurance policy of $800, 
which they were required by the mortgage to take out upon the 
building situated upon the mortgaged premises, which building 
they alleged had been destroyed by fire on the 13th of June, 1887; 
that the plaintiff in error, after it had received notice of the loss, 
sent an adjuster to inspect the same, and, for the purpose of de- 
frauding the defendant in error out of the insurance, took an 
assignment of the notes and mortgage sued upon, including the 
policy of insurance. A jury was waived, and the court found, in 
substance, that the material allegations of the petition were true; 
that the sum of $800 and interest was due from the defendants 
upon the mortgage. The court then made the following findings in 
relation to the set-off claimed by the defendants: “The court finds 
that the plaintiff issued to the defendant,Daniel W. Marshall,a policy 
of insurance on the dwelling-house situated on the mortgaged prop- 
erty for $800, for the term of five years, payable to the Equitable 
Trust & Investment Company, mortgagee and assignor of the 
mortgage to the Massachusetts Mutual Life Insurance Company, 
and by said company assigned to plaintiff; that in June, 1887, the 
insured property was burned, and totally lost, of which the plaintiff 
was notified, and by its agent and adjuster made en examination, 
and inspected the affair, and afterwards paid to the Massachusetts 
Mutual Life Insurance Company the amount of the policy, and 
took an assignment of the mortgage and of the insurance policy; 
that the plaintiff never adjusted this loss by fire with the defendant, 
Daniel W. Marshall, and on the 7th day of September, 1888, com- 
menced this.suit to foreclose the mortgage.” The court found that 
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the defendants were entitled to such a set-off as reduced the claim 
of the plaintiff to $103, and gave judgment in favor of the plaintiff 
‘ for such amount. 

It is first contended that there is no finding by the court that the 
plaintiff was ever indebted to the defsndants upon the insurance 
policy, or that the policy found to have been issued was valid or in 
force at the time of the fire, or that any of the conditions of the 
policy which were necessary to make it the basis for a claim against 
the plaintiff were complied with by the insured. Was such a find- 
ing necessary to fix the liability of the insurance company for the 
amount of the policy? The court did find that the property in- 
sured was destroyed by fire in June, 1887, and that there was a 
total loss of the property described in the policy; that the company 
had notice of such loss, and inspected the same. The court also 
found that it paid to the Massachusetts Mutual Life Insurance 
Company the amount of the policy, and took an assignment of the 
mortgage and the insurance policy. How are we to regard this 
finding of the court? Is it not to be taken as a recognition of the 
policy by the insurer? Why should the insurance company pay 
the amount of the policy to the holder of the mortgage and policy 
unless the latter was valid? The rule has been stated in Wood on 
Fire Insurance (volume 2, § 452): ‘‘ In all cases where a party has 
an election, he will be bound by the course he first adopts, with 
full knowledge of all the facts; and any act that indicates that an 
election has been made, and that in any respect affects the rights 
of the other party, estops him from afterwards doing anything in- 

- consistent with such election. Therefore, where an insurance com- 
pany is in a position where it may be liable upon a policy or not, at 
its election, whenever it does an act that indicates that it has 
elected to treat the policy as the basis of alegal claim against it, it 
cannot afterwards recede, if anything has been done of a decisive 
character indicuting its election.” We think the finding of the 
court that the insurance company paid to the holder of 1ts policy 
the amount named therein clearly established the fact that it recog- 
nized the policy as a valid and subsisting obligation. ‘he insur- 
ance company has no right to the full amount due upon the 
mortgage, after recognizing the validity of the policy. The in- 
surance was collateral to the debt. and the amount paid upon the 
policy should have been applied as a payment upon the debt secured 
by the mortgage. Equity and fair dealing between the parties 
to this contract of insurance require that the insurer should be 
required to make such application, in accordance with the finding 
of the court. 
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The plaintiff in error contends that the special findings of the 
court are not based upon the allegations of the answer, and are 
therefure not sustained by the pleadings. The answer alleged, 
among other things, that the debt secured by the notes and mort- 
gage sued upon had been paid. It then stated what had been 
done by tbe plaintiff in reference to the loss and the payment 
of the amount of the policy to the holder of the mortgage and 
policy. In a case not unlike this, in some respects, it was de- 
cided by this court that, where the jury had found that the 
mortgagee had received from the insurer and other companies a 
sum sufficient to pay off the bond and mortgage, it authorized. 
the legal conclusion that the payment was in satisfaction of the 
note and mortgage, and not for the purposes of assignment. “In 
other words, the insurance company had obligated itself to pay 
the loss to the mortgagee. It did so, but, instead of discharging 
the mortgage, it took an assignment of it and sought to enforce it: 
There can be no doubt but that the legal conclusion irresistibly 
follows in the findings of the jury:’ Insurance Co. vs. Smelker, 
38 Kan., 288. The legal conclusion of the court was that the pay- 
ment of the policy by the company was pro tanto to be applied 
in satisfaction of the note and mortgage, and was not made for 
the purpose of an assignment. Under this view of the findings 
they are clearly in accordance with the allegations of the answer. 

We deem it necessary to notice the other assignments of error 
in relation to the introduction of the evidence. In some of them, 
to which our attention is called, we find, upon an examination of 
the record, that no reasons are given for such objections. These 
we cannot consider, unless the reasons are so obvious that they 
need not be stated: Railway Co. vs. Usher, 42 Kan., 637. It is 
recommended that judgment be affirmed. 

Per Curiam. It is so ordered; all the justices concurring. 
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SUPREME COURT OF MICHIGAN. 


DWELLING-HOUSE INS. CO., or Boston, Mass., 
vs. 


JOHNSTON Et At.* 


The sureties on an agent’s bond being informed by the company that he was 
in default made it good, and then notified the company that thereafter 
they should insist on monthly settlements with the agent, or they would 
not be responsible. Upon a second default, it appeared that such settle- 
ments had not been made, and liability was denied by sureties, but the 
company claimed it had not received the notification. 


Held, That if the notification had not been received, the company was 
entitled to recover up to the time of denial of liability, but if the letter 
had been received its requirements should have been complied with. 


Held, That even if the letter bad been received it would not have affected 
prior liability incurred. 


Everetr E. Comstrocr, for Appellant. 
D. E. Corsrrr, for Appellees. 
McGratu, J. 

This is debt upon a bond given by defendant Johnston, plaintiff's 
agent, upon which defendants Forbes and Austin were sureties. 
Jobnston had acted as agent of plaintiff at Grand Rapids from 
1886 to some time in 1890. In December, 1888, plaintiff notified 
the sureties that Johnston was in arrears in the sum of $290, and 
that the company would have to look to the sureties for the amount 
of the deficit. Defendants claim that, upon receipt of this notice, 
the sureties called upon Johnston, and, after some negotiations, on 
January 12, 1889, the sureties indorsed Johnston’s notes for $250, 
and with the proceeds, and the sum of $40 added by the agent, 
Johnston purchased a draft for $290, and forwarded it to plaintiff. 
These notes the sureties were afterwards compelled to pay. On 
the same day that the draft was sent by the agent the sureties 
wrote to the company, reciting that they had just furnished the 
money to enable Johnston to square up his accounts, and caused a 
draft to be sent for the amount, and that thereafter they should in- 
sist upon monthly settlements between the company and Johnston, 
or they should not be responsible upon the bond. Upon January 
15, 1889, the company wrote the sureties as follows :— 


We have intended to write you for some time past in connection with the 
agency balance of D. A. Johnston, about which you wrote to us recently. 


* Decision rendered, Feb 5, 1892. 
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We have now much satisfaction in informing you that Mr. Johnston has re- 
mitted us the full balance of his indebtedness up to the Ist of January, and 
we have every reason to believe that from this time out he will keep his 
account up close, in good shape. 

After the receipt of this letter, the sureties saw Johnston 
frequently, and he informed them that he was making monthly 
statements to the company, and settling with it each month. The 
sureties heard nothing from the company until December 11, 1889 
when they received the following letter :— 

Mr. D. A. Johnston, whose bond you signed, with a surety, has been promis- 
ing to remit the balance due the company for some time. We have written 
him repeatedly, but he lately spoke about negotiating a sale of his agency 
or taking a partner. At any rate, he has failed to keep his promise, and we 
must look to you for the balance due, amounting to $104.27. That is for 
premiums on business written during the past year. We will be much 
obliged if you will either see that he remits the amount or send your own 
check for the same. 

On receipt of this letter the sureties replied as follows:— 

Yours of the 11th is at hand. In reply we can only say that we informed 
you several months ago that we would not be responsible for any more of his 
business, but it seems you have allowed him to continue business as before. 
We inteud to pay no more of his accounts, and we require that you return us 
the bond. If you intend to try and collect any more money of us, you might 
as well commence now as at any time. Let us have the matter settled. 

It appeared that in the mean time Johnston had continued to 
act as agent of the company, had reported at the end of each 
month his receipts, but had ‘not forwarded the moneys collected 
with the reports, and the company had not insisted upon monthly 
settlements. The total amount so reported from month to month, 
during the time from January 15, 1889, to July 1, 1889, was $115.48. 
It further appeared that the company received no reports from 
Johnston after the reports for the mouth of June, 1889, but that 
the company did not disturb him in his agency, supposing, as it 
claims, that he was doing no business, until March, 1890, when the 
company sent some one from the home office to Grand Rapids, who 
discovered that Johnston had been continuing to issue policies and 
collect premiums, and that there was a further deficit of $91.09, 
making a total of $206.45, which amount the company claim they 
should be allowed to recover. It appeared that the company had 
intrusted to Johnston blank policies, duly signed and sealed by the 
officers of the company, and numbered consecutively between cer- 
tain given numbers. The jury found a verdict for plaintiff as 
against Johnston, but in favor of the sureties, and plaintiff appeals. 

Error is assigned upon the following instructions to the jury: 
“It is the duty of a company, when parties have entered into an 
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undertaking to insure the good faith, honesty, and. correct conduct 
of an agent, as such, to do whatever is reasonable and proper, not 
merely to conduct the business of their company by correct and 
well-known and proper methods of doing such business, but to keep 
the sureties informed, within reason—to a reasonable extent—of 
any dereliction upon the part of the agent which comes to their 
knowledge, and which the sureties might not have an opportunity 
to know. -In other words, that they are bound to deal with the 
sureties in such a bond with common honesty and reasonable good 
faith, not expecting to let men go wild as agents—run loose, at 
loose ends; do business according to unauthorized and unreasona- 
ble methods, and to persistently be a defaulter or embezzler to 
their company—and expect that the sureties will all the while be 
held responsible; but after using reasonable diligence to keep the 
agent right, and to see that he is right, taking such methods as 
ordinary business men in the ordinary business transactions of life 
would consider proper, reasonable, and honest in respect to their 
own interest, to then inform at the earliest reasonable opportunity 
the sureties in such a bond, so as to enable those sureties to protect 
themselves, if necessary, against loss by a principal. In other 
words, they must not wholly themselves neglect their own business 
affairs, and at the same time hold the sureties to the strictest ac- 
countability as sureties upon the bond. In other words, they are 
required to act with good faith and common honesty towards the 
sureties on the bond of an agent. If they do less than this, in the 
opinion of the court, it is a wrong, as against the sureties on the 
bond of the agent. It is a negligence upon their part which, if 
allowed to run to an unreasonable extent, may amount to a fraud; 
that is, it may act as a fraud upon the other party, meaning, of 
course, the sureties in the bond, and thereby release them from 
responsibility.” ; 
These instructions were calculated to mislead the jury. Plaintiff's 
contention was that it had dealt in the same manner with the agent 
from 1886 until December, 1889; that it had not required monthly 
settlements; that the agent had eventually responded to demands 
for settlements; that it relied upon the former conduct of the 
agent, and the fact that it considered the bondsmen responsible; 
that it had no knowledge that the sureties had indorsed Johnston’s 
notes to enable him to raise the $290, nor did it know that the sure- 
ties had been compelled to pay the notes so indorsed; and that it 
did not receive the letter which the sureties claim to have written 
to it at the time the draft was sent to it in January, 1889. The 
agent had large powers, and the bond contained no limitations 
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upon his powers, nor did it impose any duty upon plaintiffs to insist 
upon monthly settlements. There is no pretense that the sureties 
had been misled regarding the extent of Johnston’s powers, or that 
they had ever inquired regarding them. The bond contained this 
recital :— 

Whereas, the said David A. Johnston, by virtue of a commission regularly 
issued by the proper officers of the above-named insurance company, holds 
the appointment as agent for said company; and whereas, by reason of the 
aforesaid appointment as such agent, he is liable for, and will receive into 
his hands and possession, divers sums of money, goods, and chattels, the 
property of said company; and is bound to keep true and accurate accounts 
of said property, and of his receipts and disbursements for and on account of 
said company, and may also receive notes executed to the said company, for 
insurance premiums owing; and may also be and hereafter become indebted 
to said company for money loaned or foreborne to him by said company on 
account of commissions advanced on notes not subsequently collected. 

The agent had authority, not only to issue policies, but to cancel 
policies, and to pay over to insurers return premiunis. The bill of 
particulars showed that Johnston had canceled in all some twenty- 
seven policies between the ist day of January, 1889, and March, 
1890, and that he had paid out about $130 as return premiums 
upon these canceled policies. It might be very properly urged that 
the conduct of the business made a fund in the agent’s hands a 
necessity. These instructions ignore plaintiff's contention. They 
assume that the company knew all that the sureties knew regard- 
ing the payment of the $250. They assume that a duty had been 
imposed upon the company, and that Johnston’s failure to remit 
with each report was a further default, and that the company was 
bound so to regard it. In the absence of knowledge of Johnston's 
first default, and of the notice which the sureties claim to have 
given to the company, there was no testimony upon which a finding 
of bad faith or dishonesty or loose business methods could be pred - 
icated. The jury should have been instructed that if the company 
had no knowledge of Johnston’s first default, and did not receive 
the letter which the sureties claim to have written to the company 
on the day that the draft was sent, then that plaintiff was entitled 
to recover the amount of money collected by Johnston prior to the 
receipt by the company of defendant’s letter of December 14, 
1889; that there could be no recovery, in any event, for any moneys 
appropriated by Johnston after the receipt by the company of the 
last-named letter; and that if the sureties in January, 1889, wrote 
the letter which they claim to have written, informing the company 
that they had made up the deficit, and refusing to be further liable 
upon the bond, unless the company insisted upon monthly settle- 
ments with Johnston, then it was the duty of the company to have 
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complied, and, not having complied with that condition, they could 
not thereafter hold the sureties upon the bond. A surety may be 
discharged by the doing of an act which is legally injurious to the 
surety, or which impairs his legal rights, or the omission to perform 
a duty when required by a surety, which omission results in injury 
to the surety: Clark vs. Sickler, 64 N. Y., 231. When, in January, 
1889, Johnston defaulted, the sureties had the undoubted right, 
upon making up the deficit, to demand a release from their obliga- 
tion. Having that option, they had the right to insist, as a condi- 
tion of the continuance of their liability, that the company should 
protect them by requiring monthly settlements, and, in the event 
of a subsequent default, that they should be notified. The court 
very properly instructed the jury that, even though the company 
did receive the notice given by the sureties, the sureties would be 
liable for all moneys retained during the first month, for which a 
balance in favor of the company was reported, but not paid. For 
the errors referred to, the judgment must be reversed, and a new 
trial had, with costs to plaintiff. 
Grant, J., did not sit. The other justices concurred. 


SUPREME COURT OF MICHIGAN. 


SABIN 
v8. 


SENATE OF THE NATIONAL UNION.* 


When a charter member of a benevolent association has his attention called 
to a provision in the constitution excluding suicides from the benefits of 
the society, such provision enters into his certificate of insurance, and is 
part of the contract. 


A provision forfeiting the policy in case of suicide, sane or insane, applies to 
suicide resulting from insanity, unless the insured was unconscious of the 
natural consequences of his act. 


Where a rope was used, and so adjusted by the suicide as to hang himself, he 
was not thus unconscious of the consequences. 


A. C. Raymonp (Brennan & Donnetty, of counsel), for Appellant. 
SeLters & Seiiers, fur Appellee. 
Morsg, C. J. 
On the 21st day of December, A. D. 1887, Oren T. Sabin, plaint- 
iffs intestate, became a member of Griswold Council, No. 15, 
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National Union, located at Detroit, Mich. The deceased was one 
of the charter members of the council, and was present on the 
night the council was organized and instituted, which occurred on 
the 16th day of November of the same year; but the certificate of 
insurance was not issued until the 21st day of December, A. D. 
1887, from which date Sabin actually became a member. On the 
night that the council was instituted, the deceased, with the other 
charter members of the council, had their attention called to the 
constitution and laws governing the National Union, and especially 
section 10 of Jaw 5 of the constitution, and laws relative to sui- 
cides. The benefit certificate issued to Sabin was granted upon the 
express condition that all statements and representations made by 
Sabin in the application to procure membership in the council, and 
statements made to the medical examiner, were true, and that the 
same were made a part of the contract, and upon the further con- 
sideration that said Sabin strictly comply in the future with the 
laws, rules, and regulations controlling said benefit fund, or that 
shall hereafter be enacted by the senate to govern said council and 
fund :— 


If these conditions are faithfully coniplied with, the Senate of the National 
Union hereby promises and agrees to pay out of its benefit fund to Christine 
(Sabin’s wife’ two thousand dollars ($2,000), pursuant to the provisions of 
the laws of this order governing said fund, upon sufficient proof, ete. 

When Sabin became a member of the National Union, on the 21st 
day of December, 1887, section 10, law 5, was in force, and had 
been in force from August 1, 1885, and there had been no amend- 
ment thereto with reference to suicides since that section of the 
law was enacted. Section 10 of law 5 of the constitution and laws 
of the National Union reads as follows:— 

No benefit shall be payable on account of the death of any member while 
engaged in mob, riot, or insurrection, or while violating the laws of the land, 
or by the hands of justice, or while in the military or naval service in time of 
war Members of state military organizations, when acting under orders, 
not to be included in this prohibition. And no benefit whatever shall be paid 
upon the death of a member who commits suicide within two years after be- 
coming a beneficial member, whether the member at the time of committing 
suicide be either sane or insane. 

Sabin was a member of the board of trade in the city of Detroit, 
and an active business man, and continued in that business down 
te the day of his death, which occurred on Sunday, the last day of 
September, 1888. There is no question but that he took his own 
life by hanging himself in his barn on that day, and that he attended 
to his own business up to thetime of his death. ‘There was evidence 
tending to show that he was moody and despondent and was insane 
at and before the time of his death. The circuit judge directed a 
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verdict for the defendant. The plaintiffs claim that this direction 
was erroneous, for two reasons: First. That said section 10 of law 
5 of the constitution and laws of the National Union was not a part 
of the contract between the insured and the insurer. Second. If 
it was a part of the contract, and the insurer was unconscious of 
the physical consequences of his act when committing suicide, the 
policy was not forfeited; and the question whether he was so un- 
conscious should kave been submitted to the jury. 

We have no doubt but that the section referred to was a part of 
the agreement of insurance; and as to the second point the court 
below was of the opinion that the case was ruled by Streeter vs. 
Society, 65 Mich., 199. The circuit judge was undoubtedly correct 
in this opinion. Upon the question whether the person taking his 
life by his own hand was conscious of the natural result of the act 
which caused death, the facts of the Streeter case have a similar, 
if not the identical, bearing, as do the facts in the case before us. 
In that case Mower shot himself with a pistol], while here the plaint- 
iff’s intestate hung himself. There would be as much if not more 
deliberation in the act, and consciousness of the physical result, in 
this case as in the other. If, as was said in Bigelow vs. Insurance 
Co. (93 U. S., 284), “Bigelow [or Mower in the Streeter case} 
knew he was taking his own life, and showed sufficient intelligence 
to employ a loaded pistol to accomplish his purpose,” then in this 
case Sabin knew he was taking his own life, and showed sufficient 
intelligence to employ a rope, and adjust it to hang himself, and 
accomplished his death, and had “ capacity ” enough to understand 
the physical nature and consequences of his act. In the Streeter 
case the fact that the suicide had capacity enough left to know the 
physical consequences of his act, although he did not appreciate 
its moral character, and was unconscious of the crime he was com- 
mitting, was deduced entirely from the method employed in taking 
his life, as there was no other competent evidence tending to show 
whether or not he was conscious of the physical nature and conse- 
quences of his act. This case presents the same situation as to the 
testimony. There are no facts except the act itself that throw any 
light upon his condition as to his consciousness of the result that 
would follow such act. It must be considered that the Streeter 
case settles the Jaw as to this case, and the judgment of the court 
below must be affirmed, with costs. The other justices concurred. 





Court of Appeals of New York. 


COURT OF APPEALS OF NEW YORK. 


CLEMANS 


v8. 


SUPREME ASSEMBLY ROYAL SOCIETY OF GOOD-FELLOWS,* 


A false answer to the question whether the insured had ever been rejected by 
any other company will avoid the policy where the application is a war- 
ranty and stipulates for forfeiture in case of false answers. 


If the agent fraudulently conceals the fact from the applicant that he had 
applied to another company and the application had been refused, then 
the company would be estopped from claiming a breach of warranty. 


S. M. Linpstey, for Appel/ant. 
C. Morscnausser, for Responden/. 
Per Curiam. 

The uncontradicted evidence in this case clearly showed that 
the assured, just prior to June 20, 1887, applied for insurance, 
by means of a written application signed by him, to the Pru- 
dential Life Insurance Company of America, and on that date 
his application was rejected by that company. The learned court 
found that the assured made no false statements in his application 
for insurance to the company defendant. In such last-mentioned . 
application he stated, in answer to questions asked therein, that he 
had applied to another insurance company for insurance, but had 
not been rejected. That this answer was false cannot be disputed, 
upon the uncontradicted evidence. The application, and the an- 
swers thereto, were part of the contract of insurance, and were 
made so by the certificate. The answer was a warranty, and upon 
this evidence there was a breach thereof: Foot vs. Insurance Co., 
61 N. Y., 571; Cushman vs. Insurance Co., 63 N. Y., 404. It is not 
important that the party making tie warranty really believed in its 
entire truth. If it be false, it avoids the contract. Nor does the 
mere knowledge of the agent of the company, at the time when it 
is made, that the warranty is false, prevent the defendant from set- 
ting up the breach as a defense to the action on the policy: id.; 
Barteau vs. Insurance Co., 67 N. Y., 595. The finding of the 
learned trial judge that the application of the assured to the Pru- 
dential Life Insurance Company was withdrawn was not supported 
by any evidence, as we think, while the finding that the facts were 
within the personal knowledge of the agent Jacobs, who procured 
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this insurance, furnishes no answer to this charge of breach of 
warranty. Mere knowledge of the falsity is not, as we have seen, 
enough to prevent the defense from being set up. There is, as we 
think, sufficient evidence in this case to permit a jury to find that 
the agent of the defendant fraudulently concealed from the assured 
the fact that he had been rejected by another company to which 
he had applied, through this same agent; and that such agent, while 
himself aware of the fact of such rejection, procured the assured - 
to make application to this defendant through him, as agent of the 
company, and to innocently state that he had not been rejected by 
any other company, when the agent knew such statement was false. 
If such were the case, we think the defendant would not be entitled 
to set up the breach of a warranty which had been thus procured. 
The case, in such aspect, would much resemble that of Plumb vs. 
Insurance Co. (18 N. Y., 392). There is evidence on the part of the 
defendant which contradicts this theory, for the agent swears the 
assured was rejected June 20th, and that within two weeks thereof 
he so informed the assured, and returned him the premium. What 
the trial court states in one of the findings in this case we think 
amounts to merely a statement of knowledge of the agent as to the 
falsity of the warranty when it was made. This is not a defense. 
There is no finding of fraud, and there is evidence in the case 
which, if believed, shows there was none. We cannot draw the in- 
ference of fraud in the first instance for the purpose of supporting 
a judgment, even where there 1s evidence which would permit the 
inference, because there is also evidence which, if believed, nega- 
tives its existence, and the judgment does not proceed upon the 
ground of fraud. There is no evidence that the answers to the ap- 
plication were truly made and erroneously taken down by the agent 
of the company, and hence it does not come within the O’Brien and 
other kindred cases: O’Brien vs. Society 117 N. Y., 310. We 
must reverse this judgment, and grant a new trial; costs to abide 
the event. All concur. 





Supreme Court of North Carolina 


SUPREME COURT OF NORTH CAROLINA. 


WILSON DRUG CO. 
v8. 
PHCENIX ASSUR. CO.* 


The policy on the stock of a wholesale and retail drug firm was “ on their 
wholesale stock of drugs, paints, oils, dye stuffs, and other goods on hand 
for sale, while contained in the building.” The wholesale and retail de- 
partments were conducted in one building, but separated by a partition. 


Held, That the policy covered the entire stock in the building. 


Statement of facts by Merrion, C. J. 
This action is brought to recover the sum of money specitied in 
a policy of insurance of the defendant, whereby it— 


Insured the plaintiff against loss or damage by fire to the amount of fifteen 
hundred dollars on plaintift’s stock of surgical instruments, including ampu- 
tating and operating cases, pocket-cases, gynecological, ear, eye, throat, and 
all other instruments usually kept in surgical instrument depots, all con- 
tained in the three story and basement, brick, metal roof building, situate 
No. 29 Sanborn map, 1890, East Trade street, Charlotte, N. C. 

This policy contained, among other things, this provision:— 

(7) In case of any other insurance upon the property hereby insured, 
whether made prior or subsequent to the date of this policy, the assured shall 
be entitled to recover of this company no greater proportion of the loss sus- 
tained than the sum hereby insured bears to the whole amount insured there- 
on. without reference to the dates of the different policies, or their invalidity 
from want of notice of this or other insurance, or from the violation of any of 
their conditions, or the insolvency of any or all the insurance companies; and 
it is hereby declared and agreed that, in case of the assured holding any 
other policy in this or any other company on the property insured, subject to 
the conditions of average or co-insurance, this policy shall be subject to 
average or co-insurance in like manner. 


It appeared that the plaintiff had policies of insurance of divers 
other insurance companies containing the like provision as that last 
recited, which insured the plaintiff's property as follows:— 


On their stock of drugs, medicines, paints, oils. turpentine, dye stuffs, 
glass, fancy goods, cigars, liquors, and other merchandise usually kept in 
drug stores, contained in the three story and basement, brick, metal-root 
building, situate at No. 20 Trade street, Charlotte, N. C. Other insurance 
allowed. 

The plaintiff also had another policy issued to it by the Orient 
Fire Insurance Company, which contained the like provision as 
that above recited, which insured its property as follows:— 


$$ ———— 
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On their wholesale stock of drugs, paints, oils, dye-stuffs, and other goods 
on hand for sale, not more hazardous, while contained in the three story 
brick and basement, metal-roof building situate on the south side of Trade 
street, between Tryon and College streets, Charlotte, N. C. Other insurance 
allowed. 

It was admitted that the plaintiff's property was lost by fire on 
the 31st of January, 1891, without any fault on its part. The 
plaintiff's loss of the property insured by the defendant was greater 
than $1,500, and it insisted that the defendant was bound to pay it 
the full amount specitied in its policy. The defendant, however, 
insisted that it was only bound to pay so much of the loss as the 
said Orient Fire Insurance Company was not bound to pay un- 
der the contributory provision recited above. It was contended by 
the plaintiff that the policy of the last-named company did not em- 
brace the property insured by the policy of the defendant sued 
upon; that the latter alone embraced such property; and therefore 
the plaintiff was entitled to judgment for the full amount. The 
court was of opinion that the policy of the said Orient Fire Insur- 
ance Company covered and embraced the property insured by the 
policy of the defendant, and that the latter was only bound to pay 
its pro rata part of the loss in question, and gave judgment 
accordingly. The plaintiff excepted, and appealed to this court. 


Burwett & Watker, for Appellant. 
Joxes & Truerr, for Appellee. 


Merrion. C. J. (after stating the facts.) 

It appears that the plaintiff was a wholesale and also a retail 
dealer in drugs, medicines, paints, oils. dye-stuffs, turpentine, faney - 
goods, liquor, and other goods usually kept in drug stores. These 
businesses were carried on in the same house, a partition only sep- 
arating the wholesale from the retail business. Itis to be noticed 
that the defendant’s policy referred to and embraced particular 
goods of particular kinds or classes. It was not intended by it to 
insure the plaintiff's whole stock of goods, but to insure those par- 
ticularly described and specified. The pclicy of the Orient Fire 
Insurance Company was plainly intended to be comprehensive. It 
specifies the plaintiff's “ wholesale stock of drugs, paints, oils, dye- 
stuffs, and other goods.” These last are comprehensive words, not 
limited to other wholesale goods ‘‘on hand for sale, not more haz- 
ardous,” simply in the wholesale part of the house, but “ contained 
in the three story brick and basement, metal-roof building.” There 
is no word of limitation except the word “ wholesale,” and it is sup- 
plemented, and the meaning and purpose enlarged and extended 
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to “other goods on hand for sale;” not simply of the wholesale 
stock, but other goods,—goods other than those specified by name, 
** contained in the three story brick and basement, metal roof build- 
ing.” Moreover, in the nature of the matter, why, in the face of 
such comprehensive terms, should the meaning of the purpose to 
insure be limited to the wholesale stock of goods? Why should 
the plaintiff, in the absence of the limited purpose specified, be 
deemed to have intended to insure one part of its goods and not 
another? Besides, the care and caution of insurers, always observed 
by them, to limit their liability in plain and express terms, forbid 
the interpretation contended for by the plaintiff. In addition, in 
case of doubtful meaning, their policies are to be taken most 
strongly against them. They execute them, and are presumed to 
be on their guard and observe due caution in expressing and 
defining their liability. Judgment affirmed. 


COURT OF APPEALS OF COLORADO. 


FARMERS & MERCHANTS’ INS. CO. 
v8. 
NIXON. 


Knowledge of the agent who wrote the policy, and of subsequent agents, is a 
waiver of a policy prohibition against the use of a gasoline stove. 


Reep, J. 

Appellant insured a building used asa hotel, the policy runping 
to appellee. The property was destroyed by fire. Suit was brought 
to recover the insurance; trial had to a jury; verdict for the plaint- 
iff in the sum of $200 and interest; judgment on the verdict. 
There was no question in regard tothe origin of the fire. An open 
vessel of gasoline for replenishing the fire was brought in by a 
servant. It took fire, and the building was consumed. The defense 
was based upon the fact that a gasoline stove was used in the build- 
ing for cooking; that by the terms of the policy the use of gasoline 
was prohibited, and that such use of it rendered the policy void. 
It was contended by the plaintiff that the use of gasoline was 
known to the agents of the company who effected the insurance at 
the time of insuring, and that the provision was waived, and that 
subsequent agents knew the fact, acquiesced in its use, and did not 
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cancel the policy. This was denied by appellant. The testimony 
was rather conflicting, but the jury found the issue for the plaint- 
iff, and that is conclusive. Several errors are assigned on the 
admission of testimony. No specific objections to the admissibility 
of it were made, nor proper objections saved; hence the assign- 
ments will not be considered: See Higgins vs. Armstrong, 9 Colo. 
57; Gilpio vs. Gilpin, 12, Colo. 517; Ward vs. Wilms, 16 Colo 86. 
It is contended that the court erred in refusing the instructions 
asked by appellant and in those given. It isinsisted that the local 
agents had no authority to waive the condition; that, if it was 
waived by the agent, the waiver having been by parol, and the 
policy containing no waiver, it was inoperative; and that it was 
error to submit the question to the jury. We do not so regard it. 
In May, Ins., § 126, it is said: “ A person authorized to accept risks, 
to agree upon and settle the terms of insurance, and to carry them 
into effect by issuing and renewing policies, must be regarded as a 
general agent of the company pending negotiations; * * * and 
the possession of blank policies and renewed receipts signed by 
the president and secretary is evidence of such agency:” See In- 
surance Co. vs. Friedenthal, 27 Pac. Rep., 88 (in this court, not yet 
officially reported); Pitney vs. Insurance Co., 65 N. Y., 6; Post vs. 
Insurance, Co., 43 Barb.,357; Carroll vs. Insurance Co., 40 Barb., 292. 
Authorities are numerous that a general agent can waive any con- 
dition inserted in the provisions of a policy of insurance: See 
Joliffe vs. Insurance Co., 39 Wis. 117; Insurance Co. vs. Fennell, 49 
Ill. 180;" Washoe Tool, ete., Co. vs. Hibernia Fire Ins. Co., 66 N. Y., 
613; Putnam vs. Insurance Co., 18 Blatchf., 368; Elkins vs. Insurance 
Co., 113 Pa. St., 386; Ball, etc., Wagon Co. vs. Aurora, etc., Ins. Co., 
20 Fed. Rep., 232; Insurance Co. vs. Swigert, 11 Ill. App., 590. And 
such rule seems well founded in reason and justice. The agent 
should not be allowed to waive a provision in order to secure bus- 
iness and obtain the money of the insured, and, knowing the viola- 
tion of the provision, acquiesce in it as long as no damage occurs, 
and, when damage occurs, insist upon the provision and the want 
of authority in the agent to waive it. The instructions were war- 
ranted by the evidence and in accord with the rules above stated, 
and, the issues of fact having been found for the appellee by the 
jury, the judgment is affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BROWN 
v8. 
COTTON & WOOLEN MANF’RS’ MUT. INS. CO. OF NEW ENGLAND. 
The wife held title to insured property as security for adebt due from the 


husband. 


Held, that conveyance by her to the assignee in insolvency of the husband, 
whether voluntary or for a valuable consideration, was an alienation. 


Held, that the case was not affected by the fact that the wife retained an in- 
surable interest as one of the creditors of the husband after its transfer. 


L. S. Dasney and E. M. Parker, for Pla-ntiff. 
J. N. Marsnary and Gro. J. Burns, fur Defendant. 


Hotes, J. 

This is an action on a policy of insurance against fire, issued by 
the defendant, a Massachusetts company, in 1885, upon the plaint- 
iff's wooden factory in Connecticut. So far as material, the poticy 
was in the Massachusetts standard form, with a rider: Pub. St., ¢. 
119, § 139. At the trial the judge directed a verdict for the de- 
fendant, and reported the case to this court. When the policy was 
issued the plaintiff had the legal title, probably as mortgagee in 
equity by conveyance from her husband through a third person. 
We assume her title to have been sufficient, without discussion. 
The defenses relied on are that before the fire she had broken the 
condition against sale; that she nolonger had an insurable interest; 
and that she had broken the condition against the factory ceasing 
operation for more than thirty days. It also is set up that the 
plaintiff had not rendered a statement in writing setting fortb the 
value of the property insured, etc., as required by the policy. 
The plaintiff replies to this last defense that it was waived, and we 
shall give it no consideration. For the purposes of our decision, we 
assume’ that, if it had stood alone, the plaintiff, at least, would have 
had a right to go to the jury. 

The sale relied on was a conveyance by the plaintiff, four days 
before the fire, to the trustee in insolvency of her husband’s estate, 
by a deed which purported to be for valuable consideration, but 
for which the plaintiff testified that she received nothing. The 
plaintiff proved against her husband’s estate, and her claim was 
allowed, but she received nothing upon it. It is argued that her 
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position as a creditor preserved for her an insurable interest in the 
factory after the transfer, and that the conveyance was not a sale. 

In the opinion of a majority of the court, the conveyance was a 
breach of condition. We are of opinion, in the first place, that it 
makes no difference: whether the consideration of the conveyance 
is of substantial value, or is merely the technical consideration 
which is said to be imported by the execution ofa deed. If the 
plaintiff's conveyance was in other respects a breach of the condi- 
tion, the fact that she received nothing for it will not save it: Essex 
Sav. Bank vs. Meriden Fire Ins. Co., 57 Conn., 335, 338. 

But it is said that the plaintiff did not alienate her whole inter- 
est, because she retained an insurable interest aiter the transfer, as 
one of the creditors for whom her grantee held the property in 
trust. We will assume that it is true that a creditor has an insur- 
able interest in the estate of his debtor when conveyed to an as- 
signee in insolvency: Eastern Railroad Co. vs. Relief Fire Ins. Co., 
98 Mass., 420, 423; Rohrback vs. Insurance Co., 62 N. Y., 47, 58. 
But we think that an interest of that kind would not be a continua- 
tion of the former interest of the plaintiff. By her conveyance the 
plaintiff parted with the whole legal title, and, as her grantee al- 
ready owned her husband’s equity, she extinguished her mortgage. 
In whatever words we express the fact, she put an end to her pre- 
ferred right to satisfy her debt out of this land before other credi- 
tors could touch it Her right afterwards was not created by, or 
reserved or excepted out of, her conveyance. It arose from the 
independent circumstance that her grantee was an assignee in in- 
solvency, and that the land became part of the fund held by him 
assuch. It was a right in common with other creditors to share 
in the fund, and in the land only in so far as it was part of the 
fund. We are of opinion that the condition against sale was broken: 
Dadmun Manuf’g Ca. vs. Worcester Mut. Fire Ins Co., 11 Metce. 
(Mass.), 429, 435; Oakes vs. Insurance Co., 131 Mass., 164, 165; 
Dailey vs. Insurance Co.,131 Mass.,173; Grevemeyer vs. Insurance 
Co., 62 Pa. St., 340, 342; Adams vs. Insurance Co., 29 Me., 292, 296, 
297; Hazard vs. Insurance Co., 7 KR. I., 429. See, further, Young vs. 
Insurance Co., 14 Gray, 150, 152, 153. We express no opinion 
whether there was a breach of the condition against the factory 
ceasing operation. 

Judgment on the verdict. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Titte to Procereps or ENDOWMENT. 


In Bancroft vs. Russell, decided by the Supreme Judicial Court 
of Massachussetts, June 24, 1892, it was held, in case of an endow- 
ment policy payable to insured, if living, or in case of his death 
during the endowment period, then to a certain trustee for his 
mother, it is competent to show by parol that the insured stated in 
his lifetime that his design in creating the trust was to provide for 
his mother’s support after his death. 

2. Where the mother dies before the insured, there is a result- 
ing trust in his favor, and the proceeds of the policy are a part of 
his estate. 
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SUPREME COURT OF KANSAS. 


SOUTHWESTERN MUT. BEN. ASS’N, or MarsHaturown, 
v8. 


SWENSO®.* 


Where a foreign mutual insurance company authorizes a person in this state, - 
whom it designates as its local or branch secretary, to receive assessments 
from its members in this state, and countersign and deliver receipts 
therefor, and forward the money so received to the home office in another 
state, and the company has no other officer in the county where service 
is sought upon the company upon whom service may be had. held, that 
service on said local secretary is a valid seryice under our statute, and 
the refusal of the court to set it aside is not error. 

Record examined, and held, that it discloses sufficient evidence in support of 
the findings included in the verdict of the jury that the deceased was not. 
delinquent at the time of his death, that his membership had not elapsed, 
and his rights under said certificate were not forfeited. 

Where suit is brought on a benefit certificate for $2,000, issued by a mutual 
assessment insurance company, wherein the company promises to pay 
the beneficiary therein named 75 per cent of the proceeds of one full 
assessment of all the members at the time of the member’s decease, and 
the only issue in the case is whether or not the membership lapsed during 
the lifetime of the member, the beneficiary may recover thereon without 
proving a demand on the company to make an assessment to pay the loss, 
or that an assessment has been made, or, if made, the amount thereon. 

In the absence of any proof on the partof the company, showing the amount 
of such assessment, the presumption in favor of the beneficiary was that 
an assessment would pay the full amount named in the certificate. 

In such a case an instruction as to the measure of damages is not warranted 
by the issue in the case, and the failure of the jury to observe such in- 
struction is not, therefore, material error. 


Atrrep McKasxy, H. C. Henperson, and Samn & Yeracer, for 
Plaintiff in Error. 
E. N. Swrra & G. P. Arxman, for Defendant in Error. 


Srrane, C. 

Action on a benefit certificate issued by the defendant company 
to Charles Swenson, whereby the said company agreed to pay to 
Nancy Swenson, wife of the assured, 75 per cent of one full assess- 
ment, collected from all the members of the association. Summons 
was first issued and directed to the superintendent of insurance, and 
by him returned. A second summons was issued and served on 
V. Brown, a person who in the record is designated both as local 
collector and as local secretary. A motion was made to set aside 


*Decision rendered July 8, 1892. Syllabus by Strang, C. 
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the service upon the grounds—First, that the service upon the 
superintendent of insurance was unavailing, because the company 
had not complied with the insurance law of Kansas in relation to 
non-resident companies, and was not eligible to do business in the 
state of Kansas at the time of the service, and was not soliciting 
any new business in the state at that time; and, second, that service 
of summons upon V. Brown was not binding upon the company, 
because he was not an agent of the company, and held no such 
relation to the company as justified service upon him. Upon the 
hearing of this motion a large amount of testimony was introduced, 
but after hearing the evidence and arguments of counsel the motion 
was overruled. An answer and.reply were then filed, and the case 
went to trial before the court and a jury. A verdict was returned 
for the plaintiff for $2,215.44, the full amount named in the certifi- 
cate, with interest. Motion for new trial was overruled. 

May 7, 1887, a certificate for $1,000 was issued by the company 
to Swenson, the defendant in error being named as _ beneficiary 
therein. This certificate was afterwards surrendered, and a new 
one issued in lieu of it for $2,000, under a provision in the by-laws 
of the company, whereby a person holding a certificate may have it 
increased from $1,000 to $2,000. The company say that there are 
two methods of making such change: (1) By a surrender of the 
existing certificate, and making a new application; (2) by surrender- 
ing the existing certificate, and paying the fees and dues from the 
date of such certificate on the basis of a $2,000 certificate, in which 
case his increased certificate will bear the same date as the original 
certificate, giving the assured the benefit of the reserve fund from 
that date, and rendering him liable for all intermediate fees and 
assessments. It is claimed by the company that the increase from 
$1,000 to $2,000 in this case was secured under the latter method, 
and that the assured was liable for assessments 28 and 29, made 
June 14, 1887, and July 12th following, although the company do 
not claim the increased certificate was issued until July 9, 1887, 
and the defendant in error claims it was not issued until about 
July 25, 1887, and not delivered to Swenson until about the last 
week in August, 1887. One Collins, who had been the regular 
agent for the company at El Dorado, secured the increase of insur- 
ance for Swenson. At the time he took the old certificate from 
Swenson, July 5, 1887, to take it with him tothe home office to have 
it increased, Swenson paid him $10 to pay on increased certificate. 
July 12th following Collins wrote a letter to defendant in error, 
saying he had the policy on her husband fixed for $2,000, but that 
she would have to send him $5 more, that he had had to pay the 
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company to get it, and promising to send the policy as soon as she 
sent the $5. She sent the $5 the last of July, and did not receive 
the certificate until the last week in August, just before her hus- 
band’s death, which occurred September 7th. 

The plaintiff in error claims the court erred in overruling its 
motion to set aside the service of summons. We think, however, 
that the service of summons upon V. Brown can be sustained under 
paragraph 4152, Gen. St. 1889. Brown was at least the agent of 
the company at El Dorado for the purpose of representing it in 
making collections of dues and assessments from members of the 
company holding certificates therein, and receipting for the same. 
He signed receipts as local secretary; that is, he designated him- 
self as local secretary of the plaintiff company. In his testimony 
he said he was collection agent for the company at El Dorado. In 
the notices of assessments sent out from the home office he is 
referred to both as local secretary and as branch secretary of the 
company. He also signed one of the papers in evidence as secre- 
tary of the local board. Mr. Halbert, secretary of the company, 
in his testimony on the trial, referred to Brown both as local col- 
lector and as local secretary of the company. Blank receipts were 
sent from the home office of the company to Brown to be counter- 
signed by him as local or branch secretary, and delivered to mem- 
bers on payment of their assessments; and Brown was the only 
person in Butler County, where the case was tried, in any way au- 
thorized to represent the company. The company says it was not 
taking, at the date of service, and had not been for a long time, 
any new memberships in Kansas, and that it had no agent for that 
purpose in the state. However, it was still assessing members in 
the state, and collecting the assessments here, and to that extent 
doing business here. We do not think that it could do any business 
here through an agency for that purpose—even the settlement of their 
old business—without at the same time being here for the purpose 
of service. If the company thought it proper and to its interest 
to have a local secretary or secretary of a local branch of said 
company here to do business for them, even to the extent of collect- 
ing and receipting assessments and forwarding them to the home 
office, we think, in the absence of any other officer or agent of the 
company upon whom service could be had in the county, that 
service upon him is good under our statute. 

Plaintiff in error contends that the case should be reversed 
because the membership of the deceased had lapsed for non-pay- 
ment of assessments before he died. A provision of the charter, 
and also of the by-laws of the company, provide, that if assessments 
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are not paid within thirty days after notice thereof, the mem- 
bership in said company shall lapse, and all rights under the cer- 
tificate therein shall be forfeited. Assessment 28 was made June 
14, 1887, and 29 was made July 12th following. The member died 
September 7th thereafter. Plaintiff in error alleges that the only 
evidence in the case upon the subject shows that none of assess- 
ment 29 was ever paid, and that only one-half of assessment 28 
was paid, and that, therefore, the verdict should have been for the 
defendant below. The full sum of money that the company was 
entitled.to under both certificates at the death of the member was, 
for membership fees, $10; annual dues, $2; advance assessment on 
both certificates, $1.34; and $1.34 as payment on each of the 
assessments 28 and 29; or, $16.02. The record shows payments by 
Swenson and wife on said certificates as follows, as per receipt of 
Collins, signed as agent: May 20, 1887, $6.67; receipt of Halbert, 
countersigned by Brown, July 2, 1887, 67 cents; payment to Col- 
lins when he took the old certificate to Iowa to have it increased, 
July 5th, $10; and subsequent payment to Collins, last of July, of 
$5, which, in his letter of July 12th, from Green, Iowa, where he 
was, at the time, acting as agent for the company, he said he had 
had to pay to the company to get the certificate increased; 
in all $22.34—$6.32 more than the company was entitled to. These 
figures show that, instead of the member being delinquent at the 
time of his death on assessments 28 and 29, he had not only paid in 
full all fees, dues, and assessments, but had paid in advance, and 
had paid $6.32 more than the company was entitled to at the date 
of his death, and for which he was entitled to credit on the com- 
pany’s books. The company do not dispute any of these payments, 
but seek to dispose of those made to Collins by saying he was not 
its agent, and had not been for more than a year at the time he 
solicited Swenson to become a member of plaintiff company by 
taking out a benefit certificate therein. Yet the company accepted 
the application for the $1,000 certificate, together with the fees, 
dues, and advance assessments, and issued the certificate. After- 
wards, at the request of Cullins, and upon payment by him of 
$1.67, which Mr. Halbert, secretary of the company, says in his evi- 
dence was all that was required to be paid to secure the increased 
certificate, it issued the increased certificate, and accepted the 
surrender of the original. The company seems to have been will- 
ing to recognize this man Collins as its representative when secur- 
ing business which it accepted, but wanted to repudiate his acts 
in receiving payment of fees, dues, and assessments on such busi- 
ness. This will not do: When he accepted applications solicited 
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by Collins, and issued certificates thereon, it thereby ratified and 
was bound not only by his act in soliciting the business, but by his 
act in receiving the money paid him by the applicant thereon 
for fees, dues, and assessments. At the time Collins received the 
surrender of the $1,000 certificate from Swenson for the purpose 
of having it increased to $2,000, he also received from him $10 to 
pay fees, dues, and assessments thereon; and when he turned the 
$1,000 certificate over to the company, and requested it to issue 
the increased certificate, he had Swenson’s $10 in his pocket. The 
company accepted the surrender of the old certificate, and issued 
the new one for the increased amount. The $10 of Swenson’s 
money at that time in the possession of Collins was sufficient, with 
the $6.67 paid when the first certificate was obtained, to pay all 
fees, dues, and assessments on both certificates, including assess- 
ments 28 and 29. We hold that, in accepting the surrender of the 
first certificate, and issuing the one for the increased amount, it 
not only ratified Collins’s act in so soliciting the increased insur- 
ance, but also his act in receiving payment from Swenson for all 
fees, dues, and assessments. And it makes no difference that Col- 
lins did not pay all the money over to the company at the time he 
turned over the old certificate and requested the issuance of the 
increased one. After surrendering the $1,000 certificate to the 
company, Collins immediately commenced work, as the admitted 
agent of the company, at Green, Iowa, where he was representing 
the company when he wrote the letter on the 12th of July, demand- 
ing of Mrs. Swenson $5 more, that he said in his letter he had had 
to pay the company to secure the increased certificate, and where 
he was still representing the company tke last of July or first of 
August, when he received the $5 demanded, and closed up the 
transaction by sending to Swenson the increased certificate. There - 
can be no question about the company’s liability, so far as this pay- 
ment is concerned, because it adinits that Collins was its agent at 
that time. We think the company is bound by all the payments 
made to Collins. This being true, the member, at the time of his 
death, was not delinquent, and the company was liable on the cer- 
tificate. It follows from the view this court takes of the relation 
Collins sustained to the company in connection with the certificate 
sued on, that it is not true that all the evidence in the record on 
the subject of payment of assessments 28 and 29 shows that they 
were never paid, but that, on the contrary, there is plenty of evi- 
dence showing that they were paid, and that, therefore, the case 
should not be reversed, for the reason given in the second assign- 
ment of error. 
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The plaintiff in error also claims that the case should be reversed 
because, as it says, the jury ignored the instruction of the court as 
to the burden of the issues and the measure of damages. Plaint- 
iff in error says the court instructed the jury that, to entitle the 
plaintiff to a verdict, “she must prove by a preponderance of the 
evidence all of the material allegations of her petition, including 
the amount, if anything, she may be entitled to recover; and the 
measure of damages, if you find for her, is the proceeds of one 
full assessment that you may find from the evidence, collected from 
all members of the association up to the date of the death of said 
Charles Swenson.” It is said that such instruction was the law of 
the case so far as the jury were concerned; and, unless there was 
evidence showing how much could be collected on one full assess- 
ment, the jury should have brought in a verdict for the plaintiff 
for nominal damages only, even though they found the other issues 
in favor of the defendant in error. It is true that the instructions 
are to the jury trying the case—the law of the case. But where the 
trial court instructs the jury in relation to a question that is not at 
issue in the case, and the jury fail to regard them, such error is not 
material, because the instructions of the court should be confined 
to the questions at issue in the case. In this case the amount to 
be recovered by the plaintiff below was never at issue in the case. 
There is nothing in the pleadings that raises the question, and on 
the trial no evidence was offered on the subject except that which 
appears in the certificate sued on. The case was not tried on the 
theory that some amount might be due the plaintiff below from the 
company, but on the theory that nothing was due from the com- 
pany, because the membership had lapsed during the lifetime 
of the deceased, and all rights under the certificate were forfeited 
before his death. The plaintiff below, under the pleadings, claimed 
the full amount of the certificate, while the defendant below denied 
any liability thereon, and that was the only issue tried by the jury. 
The evidence shows there never was any assessment to pay this 
loss. The instruction of the court to the jury touching the amount 
to be recovered, or the measure of damages, was wholly uncalled 
for, and should not have been given; but, so far as this plaintiff is 
concerned, the instruction, being in its favor, may be treated as 
immaterial, and the error of the jury in ignoring the instruction as 
immaterial. 

But the plaintiff in error says there is nothing in the case to 
show how much the plaintiff below was entitled to recover. And 
we find nothing in the record to show, except the certificate. The 
making and delivering of the certificate sued on was not. denied 
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by the company. If, therefore, the company wanted to show that 
there was any sum less than the full amount of said certificate due 
the plaintiff below it should have offered evidence showing what. 
the proceeds of an assessment were. The certificate being in evi- 
dence, the plaintiff could recover without proving demand on the 
company to make assessments, or showing that assessments were 
made, or the amount of assessment if made: Protective Union vs. 
Whitt, 36 Kan., 760. In the absence of any proof on the part of 
the company showing the amount of an assessment, the presump- 
tion in favor of the beneficiary was that an assessment would pay 
the full amount named in the certificate. Finding no error in the 
record, we recommend that the judgment of the court below be 
affirmed. 
Per Curtam. It is so ordered; all the justices concurring. 


SUPREME COURT OF MICHIGAN. 


GRISTOCK 
vs. 
ROYAL INS. CO.* 


Where an adjuster spent some time with the son of insured and the agent in 
listing the personalty, securing a builder’s estimate and referring to an 
arbitrator the value of the building, there was sufficient evidence to sus- 
tain a finding that formal proofs were waived by the conduct of the 
adjuster. 

A letter from the company to the son of insured after the expiration of the 
time for making proofs, stating that adjuster had been sent to investigate 
and advise the company in order that the proper officer might decide on 
further steps, is not proof that the son was not entitled to rely on the 
conduct of the adjuster. 

The application was oral, and the agent was informed of an incumbrance 
which was not endorsed on the policy as required by its terms. 

Held, that the knowledge of the agent was that of the company, and delivery 
of the policy, without calling attention of insured to the requiremert, was 
a waiver of the incumbrance. 


Grant, J. 
The learned counsel for the defendant in his brief on this hear- 
ing insists that certain clauses of the policy were omitted in the 
former opinion, and that similar clauses were never before passed 
upon in this court. The first clause referred to is the one contain- 
ing conditions as to mortgage. The policy provided that the com- 
pany should not be liable— 


*Decision rendered, July 28, 1891. 
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ifthe property * * * is or shall become mortgaged without the assured’s 
written notice to, and without the written permission of, this company 
indorsed on this policy. 

In such case the policy was to be void. As stated in the former 
opinion, there was no written application, and defendant’s agent 
was informed by the plaintiff of the mortgage existing upon the 
property. In obtaining this insurance, this agent represented the 
defendant, and not the plaintiff. The plaintiff had concealed noth- 
ing, but, on the contrary, had disclosed to the defendant, through 
its agent, the exact condition of the property. In O’Brien vs. In- 
surance Co. (52 Mich., 131), the policy provided that the company 
should not be liable if there were any omission by the assured of 
the title, incumbrance, etc. The assured had made no statement 
in regard to any mortgage, although the agent testified that, ac- 
cording to his recollection, he asked him about it. The court says: 
“ The circuit judge charged the jury, in substance, that if they found 
that the policy was not read to the plaintiff before it was delivered 
to him, and that the agent gave it to him on his oral application, 
without directing his attention to the conditions respecting incum- 
brance, and that the plaintiff, on receiving the policy, was ignorant 
of them, and that nothing was said, either by the agent or the 
plaintiff, before or after the emanation of the policy, that they might 
then consider the existence of the mortgage as no impediment to 
recovery.” His charge was sustained, and the court adds: “If 
the applicant is guilty of no misleading conduct, the insurer in such 
a case must be taken to assume the risk incident to the undisclosed 
incumbrances.” Why, with the more reason, should it not be held 
to assume the risk of a disclosed incumbrance, which, for some 
reason, it has not seen fit to indorse upon the policy? The only 
difference between that case and this one is that this policy required 
a written notice by the assured, and permission to be indorsed upon 
the policy. But, if the attention of the assured in that case had 
been called to the condition, it would as certainly have avoided his 
policy as would the clause now under consideration. The principle 
is the same in both cases, and must be governed by the same rule. 
Plaintiff had a right to rely upon the assumption that his policy 
would be in accordance with the terms of his oral application. If 
the defendant desired to make it anything different, he should, in 
order to make it binding upon plaintiff, under the authorities in 
this state, have called his attention to those clauses which differed 
from the oral application. It was held in Crouse vs. Insurance Co. 
(79 Mich., 249): “The restriction upon the agent, being in the policy 
and not in the application, cannot be construed to refer to the acts 
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or knowledge of the agent prior to the delivery of the policy.” In 
that case there was a written application, in which there was an 
absolute misrepresentation by the assured as to the condition of 
the policy. By the very terms of the policy, it was rendered void 
if the assured were not the sole, absolute, unconditional owner of 
the property, and if that fact were not expressed in the written 
portion of the policy. It was also expressly covenanted that any 
waiver, to be valid, must be indorsed upon the policy. The assured 
had correctly stated to the agent who wrote out the application the 
condition of the title. But the agent had failed to put it in the ap- 
plication. The terms of that policy were as strong and explicit as 
are the terms of the one here involved. A reading of the policy in 
that case would have shown the assured that his title was not “ ex- 
pressed in the written portion of the policy,” and that this, by its 
terms, rendered the policy void. That case, in my judgment, 
clearly rules the present one. We deem it unnecessary to discuss 
again the questions of appraisal and award and the waiver involved. 
The acts of the adjuster, Stark, whose general authority was ample 
to adjust the loss, were binding upon the defendant. The law does 
not require unnecessary things to be done. So far as the plaintiff 
and the adjuster had agreed upon the amount of the loss, this dis- 
pensed with the necessity for any formal proofs. So far as the loss 
on the house was concerned, this they had agreed to arbitrate. But 
the defendant failed to perform its agreement in this respect, and 
then denied all liability. The concession made upon the trial as to 
the adjuster’s authority is stated in the former opinion. If his au- 
thority were limited, this was not known to the plaintiff's agent 
until he had received the letter of December 12th, after the time 
limited for making the proofs had expired. During the time spent 
in examining and adjusting the loss, the adjuster said nothing about 
making the proofs called for by the policy. After agreeing to the 
arbitration, he wrote on October 29th to Faxon, defendant’s local 
agent, saying that other losses would demand bis attention for per- 
haps twelve days, and that he would then notify Faxon, or perhaps 
surprise him some fine morning by dropping in on him without 
notice, and adds: “Kindly notify Mr. Gristock of the change in 
plan, but say nothing of surprising him. Keep your eyes wide 
open, and please make memorandum of any information you may 
receive, and also give me all the information.” Mr. Faxon notified 
plaintiff's agent as requested. The agent inquired of Faxon if it 
would be necessary for him to make out the proofs of loss required 
by the policy, to which Faxon replied that it would not. There is 
no intimation upon the record that the loss was not an honest one. 
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Whatever the purpose of the defendant’s agents was, the effect was 
to mislead plaintiff's agent, who apparently acted in the utmost 
good faith. It would, in my judgment, be a reproach upon the law 
to hold that, under these cireumstances, the defendant was not 
estopped from insisting upon the written condition of its policy, re- 
quiring a waiver to be indorsed upon the policy, and signed by the 
agent making it. It was my own opinion, upon the former hearing, 
that the court should have instructed the jury that this condition of 
the policy was waived; but my brethern thought that the question 
was properly submitted to the jury, in which opinion I finally con-. 
curred. I see no reason, after a careful examination, why our 
former decision should be reversed. 
Morse, McGrath, and Long, JJ., concurred with Grant, J. 


Cuamptin, C. J. (dissenting.) 
The question in this ease, to my mind, turns upon the rights of 
the parties under the contract of insurance, and is raised under 
the following provisions contained in the policy :— 


The assured, under this policy, sustaining loss or damage by fire, shall forth- 
with give notice in writing of said loss to the company, and shall within 
thirty days of date of said fire render a particular account of such loss, signed 
and sworn to by the said assured. Failing so to do within thirty days this 
insurance shall become and be null and void. Such account shall state 
whether any and what other insurance has been made covering the property 
herein described, giving copies of the written portions of all policies thereon; 
stating also the actual cash value of the property, and the interest of the as- 
sured therein, and for what purpose and by whom the buildings herein de- 
scribed, or containing the property herein specified, and the several parts 
thereof, were used at the time of the fire; when and how the fire originated; 
and shall also, if required, produce a confirmatory certificate of the chief of 
the fire department, or his assistant, or, if no fire department exist in the 
locality, then a certificate, under the hand and seal of a magistrate (nearest 
the place of the fire), not concerned in the loss, as a creditor or otherwise, nor 
related to the assured, stating that he has examined the circumstances at- 
tending the loss, knows the character and circumstances of the assured, and 
verily believes that the assured has, without fraud, sustained loss on the 
property herein specified to the extent alleged in such account. When the 
property herein described, whether real or personal, is damaged as the result 
of fire, the assured shall forthwith cause it to be put in order, assorting and 
arranging the various articles according to their kinds, separating the dam- 
aged from the undamaged, and shall cause an inventory to be made of the 
whole, and furnish the same to the company, naming the quantity, quality, 
and cost of each article. The assured shall, if required, remove all worthless 
débris or remains. The amount of sound value and of the damage shall then 
be determined by mutual agreement between the company and the assured; 
or, failing thus to agree, the assured hereby covenants that the same shall 
then be immediately ascertained by a detailed appraisal by competent per- 
sons not interested in the loss as creditors or otherwise, nor related to the 
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assured, one to be appointed by the assured, and one by the company (which 
two persons shall, in case of disagreement, appoint a third, which third ap- 
praiser, if chosen, shall be authorized to appraise, acting conjointly with the 
other appraisers, upon such items only as such first appraisers may disagree 
upon), and their award, or the award of any two of them, rendered in detail 
in writing, and made under oath, shall be binding upon the company and 
the assured as to the amount of such loss or damage, but shall not decide the 
legal liability of the company under this policy. One-half of the appraisers’ 
fees shall be paid by the assured. The assured shall, if required by any per- 
son appointed by the company, either before or after furnishing the proofs of 
loss herein required, submit to an examination or examinations under oath, 
and subscribe to an account of such examination or examinations when re- 
duced to writing, and also produce all books of account, bills, invoices, or 
vouchers, concerning the property in question, and lodge the same with such 
person at the office of the company, and permit extracts and copies thereof to 
be made. The assured shall also produce certified copies of all bills and in- 
voices the originals of which have been lost, and shall exhibit all that re- 
mains of the property herein described, damaged or not damaged. If the 
claim be for a building destroyed or damaged by fire, the assured, if required 
so to do, shall, as a part of the proofs of loss, furnish the company with plans 
and specifications of such buildings; and shall consent to an appraisal of loss 
or damage to said building, as above provided; and until such notice afore- 
said is given, particular account and certificate produced, examinations and 
appraisals be had, and plans and specifications be furnished, the loss shall 
not be payable. The company reserves the option to take the whole or any 
part of the movable or other property herein specified at its appraised value, 
or to repair, rebuild, or replace the property lost or damaged with other of 
like kind and quality within a reasonable time, giving notice of their inten- 
tion so to do within sixty days after the receipt of the proofs of loss herein 
required. * * * And any failure or neglect to fully comply with all the re- 
quirements of this policy, as specified, shall entail forfeiture of all claim, and 
shall be a complete bar to any recovery for loss under this policy. The in- 
surance under this policy is made subject to the following conditions, limi- 
tations, and requirements, and to the classes of hazards and memoranda 
printed on the back of this policy, which are hereby made a part hereof; and 
the assured, by the acceptance of this policy, agrees to all of the conditions 
and requirements thereof. And it is heréby expressly provided that no suit 
or action against this company for the recovery of any claim, under or by 
virtue of this policy, shall be sustainable in any court of law or equity 
until after an award shall have been obtained fixing ghe amount of such 
claim in the manner above provided; nor unless such suit or action shall 
be commenced within twelve months next after the fire shall have oc- 
curred; and, should any suit or action be commenced against this com- 
pany after the expiration of the aforesaid twelve months, the lapse of time 
shall be taken and deemed as conclusive evidence against the validity of 
such claim, any other statute of limitation or other law to the contrary 
notwithstanding. * * * Agents of this company shall have the right 
of free access to the debris of property herein described, which may be 
damaged as the result of fire, and to the premises of the assured, for the pur- 
pose of investigating any claim or assumed claim under this policy ; and no 
examination of assured, and no action whatsoever taken by the company, so 
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te investigate the same, and no opinion expressed as to liability, shall operate 
as a waiver of any rights of this company, or be held to be any admission of 
liability under this policy. 


Then this contract also contained the following express agree- 
ments: The amount of loss 

To be paid after the loss shall have been ascertained in accordance with 
the terms and conditions of this policy, and satisfactory proofs of the same 
shall have been made by the assured, and received at the office of the com- 
pany. Agents have no authority to bind this company, except strictly in 
accordance with the terms, conditions, limitations, requirements, and the 
actual issue of this policy ; nor shall any knowledge, act, or statement of 
any agent of this company be held or claimed to have waived any of the 
conditions or stipulations of this policy, unless waiver be indorsed hereon in 
writing, and be signed by such agent; and this company shall not be liable 
for indemnity, except as herein specitied. 

There is nothing in the policy of the law which precludes parties 
sui juris from entering into contracts of insurance containing the 
foregoing stipulations, and there is no reason why the validity of 
the contract embraced in the policy of insurance should not be 
enforced by courts to the same extent, and under the same rules of 
construction, as other valid contracts. There is usually an element 
of misfortune which naturally excites sympathy on behalf of the 
insured, and there are many stringent and technical conditions in- 
serted in such contracts which have a tendency to prejudice the 
fair-minded against the insurer; but of necessity, owing to attempts 
at fraud on the part of the insured, and the difficulty of establish- 
ing misconduct of the insured (the insurers in some cases being 
absent a long distance from the scene of the fire), the insurance 
companies have been compelled for their own protection, and the 
protection of honest policy-holders, to insert in the policy such 
provisions as they deem best suited to guard themselves against 
the cupidity and dishonesty of persons who insure for the purpose 
of burning the property insured, and collecting the loss from the 
insurers. It is apparent that all the investigation the company can 
make as to the extent of the losses or causes of the fire must be 
after the fire has occurred; and if they are to be held liable because 
they have instituted any investigation relative to the loss, and of its 
extent or the origin of the fire, then they had better issue a policy 
without any conditions, and merely agree that they will pay all 
losses in the event of fire, however dishonest the insured may be in 
effecting the insurance, or burning the property after the insurance 
is effected. 

Courts have construed the acts of the companies, when seeking 
to ascertain the cause and extent of loss, as a waiver of the express 
conditions of the policies relative to furnishing proofs of loss and — 
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of the cause of the fire, so that these conditions have been rendered 
useless or nugatory, and the companies have been compelled to so 
mould their contracts as to permit such investigation, and require 
the active assistance of the insured, and require the express agree- 
ment that such investigation, appraisal, and award shall not be 
deemed a waiver of the other conditions of the policy, and that no 
act or statement of the agent shall be held or claimed to be a waiver 
of any of the conditions or stipulations of the policy, unless 
indorsed in writing on the policy. This policy contains the express 
stipulation that 

Agents of this company shall have the right of free access to the debris of 
property herein described, which may be damaged as the result of fire, and 
to the premises of the assured, for the purpose of investigating any claim or 
assumed claim under this policy; and no examination of assured, and no ac- 
tion whatsoever taken by the company so to investigate the same, and no 
opinion expressed as to liability, shall operate as a waiver of any rights of 
this company, or held to be any admission of liability under this policy. 

The testimony is undisputed that the adjuster of the company, 
and the son of Mr. Gristock, acting for him, had agreed upon and 
adjusted the losses upon all the personal property destroyed, and 
were unable to agree upon the value of the buildings, and these 
they were to leave to arbitration, under the conditions of the 
policy. This policy requires proof of loss and the circumstances 
of the fire to be made and delivered to the company within thirty 
days. The act of the adjuster is independent of this requirement. 
The object is to ascertain the extent and amount of losses, but not 
in any way to affect the liability of the company to pay the amount 
of such losses. This liability does not depend upon the amount of 
the loss, but upon the terms and conditions of the policy under 
which they agreed to be liable. The adjustment and the arbitra- 
tion may be made after the thirty days limited in which the proofs 
of loss shall be made. Before the arrangements in reference to 
the award had been completed, the adjuster was called away. A 
time was mentioned when he would return, which was within the 
thirty days within which proofs of loss should be furnished accord- 
ing to the terms of the policy. Before the day arrived he sent 
word that he should be detained, and could not be there at the 
time fixed, and no other time was named, and he did not again 
return. The time limited for the filing proofs of loss was suffered 
by the insured to expire, and none was furnished; and the question 
is, were the acts of the adjuster a waiver of such proofs of loss by 
the company? It is not claimed that there was any express au- 
thority conferred upon the adjuster to waive the condition requir- 
ing proofs of loss to be filed within thirty days, nor is it claimed 
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that the adjuster made use of any language which assumed to 
waive such proof. It is claimed that the adjuster by his acts had 
lulled the insured into the belief that no proofs of loss would be 
required; that the adjustment and appraisal would take the place 
of and do away with the necessity of such proofs; or, at any rate, 
in fairness to the insured, the adjuster or agent should have told 
the insured that he must furnish the proofs within the thirty days 
at his peril, and, not having done so, it would be unjust to deprive 
the party of his remedy for the non-compliance with that caution. 
The vital point, assuming the adjuster had authority to waive 
(which is not shown), is, was the assured lulled into non-action, and 
neglected to furnish proofs of loss, because of what had trans- 
pired; that such action had induced the belief in his mind that it 
was not necessary to furnish them within the time limited? The 
facts are decidedly against the plaintiff upon this point. Instead 
of being lulled into security, relying upon the acts of the adjuster 
and upon what had been done, he sought and obtained legal advice 
as to whether he was required, in view of what had been done, to 
furnish proofs of loss within tie thirty days, and he states that he 
was advised that he was not. He did not, however, as appears by 
the record, show to his attorney the contract between him and de- 
fendant, but reteived his advice upon his statement to them; so 
that, instead of having been misled to his injury by the defendant 
or its agents, he relied upon the advice derived from his own at- 
torneys, upon his own statement of the facts. To me it savors of 
injustice to hold that the defendant was estopped by its conduct, 
or had waived the rights secured to it by the contract, under such 
a state of facts. It cannot be urged that the insurance was so 
recent that he had not had an opportunity to inspect the policy, as 
it appears that he had held a policy in this company prior to this, 
and for which this was a renewal. 
The judgment should be reversed. 
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SUPREME COURT OF MINNESOTA. 


McFARLAND 
v8. 
SI. PAUL FIRE & MARINE INS. CO.* 


Where by the terms of a policy issued without inquiry, and without an ap- 
plication or any representations, by a fire insurance company, the use of 
a certain article upon the insured premises is prohibited, and there is 
nothing about the description of the property insured which necessarily 
implies or indicates the use of the forbidden article, the insurer does not 
waive the condition, nor consent to an existing use which could have 
been ascertained by reasonable investigation. 


As a general rule, where there is no application for insurance, the insured is 
bound by the conditions found in the policy which he has accepted and 
retained without objection. 


The defendant insurance company issued its policy to plaintiff, whereby it 
indemnified him from loss by fire of his dwelling-house. There wasa 
condition in the policy that if gasoline was used upon the premises the 
policy should be void. It was issued without inquiry, and without an 
application or any representations on plaintiff’s part. Reasonable inves- 
tigation would have disclosed that plaintiff was then using a gasoline 
stove, and the fire which subsequently destroyed the house was caused 
by an explosion of this stove. 


Held, That plaintiff could not recover on the policy. 


Jouns, Micnart & Jouns, for Appellant. 
Grorce L. Bunn, for Respondent. 


Cottis, J., who wrote the opinion, says: 

Although the policy of insurance upon which plaintiff seeks to 
recover in this action, for a loss caused by the explosion of a gasoline 
stove, contained a clause which provided that, if the assured should 
keep or use gasoline upon the insured premises—a dwelling-house— 
without the written permission of the defendant company, the policy 
should be void, it is contended by him that as the house was in- 
sured without an application in writing, and without any represen- 
tations being made, after the company’s agent had full opportunity 
to examine the premises, by which examination he would have dis- 
covered that the gasoline stove was in common use for cooking 
purposes, it was chargeable with such knowledge as an investigation 
would have disclosed; and that, therefore, it assumed the risk 
as it actually existed when the policy was issued, subject to any use 
as a dwelling-house not so exceptional and peculiar that the de- 
fendant company could not be disposed to have anticipated. To 
put the plaintiff's proposition in another form, it is that when an 
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insurance company issues a fire policy without inquiry, or without 
application or representations, it consents to any existing use of the 
insured property which it could have ascertained by reasonable in- 
vestigation, although by the terms of the policy such a use is ex- 
pressly prohibited, and there is nothing about the description of the 
property which necessarily implies or indicates that it may be used 
in the prohibited manner. 

On the trial, testimony was offered and received in plaintiff’s be- 
half which tended to prove that the practice of using gasoline stoves 
in dwelling-houses had become quite prevalent in the city wherein 
the insured property was located. Undoubtedly, the purpose of 
this testimony was to show that the use of this forbidden article in 
dwellings was not exceptional or peculiar, but, on the contrary, had 
become established by custom. Its sufficiency in this respect we 
need not stop to consider, for all of this class of testimony should 
have been excluded asimmaterial. The policy which had gone into 
plaintiff's hands, and the contents of which he is presumed to have 
known, was unequivocal on this point, and declared that if gasoline 
was used on the premises the contract for insurance should be void. 
There was no language in the instrument from which a different or 
contrary intention—an intent to permit the use of gasoline—could 
be gathered. The clause wherein its use was forbidden was not re- 
pugnant to any other provision, nor was there elsewhere terms or 
conditions from which it could be implied that the defendant com- 
pany waived the prohibition. The plaintiff has not brought his case 
within an application of the rule laid down in Insurance Co. vs. 
Taylor (5 Minn., 492, Gil., 393), in which it was held that printed 
conditions in an insurance policy prohibiting the keeping of gun- 
powder in the building containing the merchandise insured were 
controlled and governed by the written portion describing the 
property covered by the policy as a “stock of goods, consisting of 
* * *, and such goods as are usually kept in a general retail 
store;” it having been shown that gunpowder was usually kept in 
such a store. By the use of general terms in the written part of 
the policy—terms which would ordinarily include the forbidden 
article—the insurance company was deemed to have waived the in- 
validating printed clause as effectually as if the article had been 
expressly insured. We think it may be said, safely, that none of 
the well-considered cases go beyond this, proceeding strictly upon 
the principle that the written portion of the contract must be given 
the controlling force, where a conflict or want of harmony arises 
between it and a pritited stipulation. But in the case at bar there 
was no conflict or want of harmony. The defendant insured the 
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plaintiff's dwelling-house upon an express condition that the use of 
gasoline should terminate the contract. The defendant did not use 
ambiguous language, or insert in one portion of its policy a clause 
at variance with or repugnant to a clause found elsewhere, and 
thus mislead the insured as to the burdens or restrictions imposed 
upon him; but, on the other hand, it emphatically notified him that 
if he used gasoline, as well as other well-known hazardous articles, 
his policy became void. The cases cited by appellant where there 
were ambiguous and conflicting clauses and terms in the policies, in 
line with Insurance Co. vs. Taylor, supra, have no application to the 
facts now before us. 

Nor can it aid the plaintiff that he made no application for insur- 
ance, and no representations as to the use or non-use of gasoline 
on the premises. This is not a case where, there being no condi- 
tions in the policy governing the matter, it might be held that the 
insured need not disclose facts incident to the risk, such as an in- 
cumbrance upon it, unless required to do so; nor is it a case where 
the conditions are predicated upon or referable to an application 
made by the insured. The general rule is well stated to be that, 
where there is no application, the insured is bound by the condi- 
tions found in the policy, which he has accepted and retained with- 
out objection: Swan vs. Insurance Co., 96 Pa. St.,37; May, Ins, 167. 


SUPREME COURT OF INDIANA. 


PHENIX INS. CO., or sna 


v8. 


PERRY.* \ 


The policy provided that notice of loss should be given in writing, and that 
payment should be made on receipt of proper proofs of loss. It did not 
point out the manner of making proofs, or by whom or how notice should 
be given. ’ 

Held, that notice by the local agent, followed by the sending of an adjuster 
who investigated and made an estimate of the loss, was sufficient compli- 
ance. 


Ayres, Brown & Harvey, for Appellant. 
M. S. Rosson, J. W. Lovert, and S. M. Ketrner, for Appellee. 


Otps, J. 
The appellee brought this action against the appellant for loss 
sustained by reason of the burning of the buildings of the appellee 
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which were insured by the appellant. There was a trial by jury, 
and a special verdict returned, and judgment upon the verdict in 
favor of the eppellee. Errors are assigned on the rulings of the 
court, in overruling the appellant’s motion for judgment in its 
favor on the verdict, and in sustaining the motion of the appellee 
for judgment in his favor. The questions presented by both of 
these motions arise on the special verdict. It is contended by coun- 
sel for appellant that the verdict is insufficient to support a judg- 
ment in favor of the appellee, for the reason, as contended, that it 
does not find that proper notice and proof of loss were made, or 
that the appellee was the owner of the property destroyed. The 
policy provides that payment will be made on receipt of proper 
proof of loss at the appellant’s Chicago office. Again, it provides 
that, in case of loss or damage, the assured shall forthwith give 
notice of said loss in writing to the company. The complaint avers 
that appellee caused a proper proof of loss to be made to the ap- 
pellant at its Chicago office. It is stated in the policy that the ap- 
pellee is the owner of the property. The verdict finds that the 
policy sued upon was issued, the premiums paid, and that the build- 
ings were destroyed, and the amount of the damage. It further 
finds that the local agent of the appellant immediately notified the 
company at its Chicago office, by letter, of the loss, and the proba- 
ble amount of damages sustained, and that the appellant sent its 
adjuster to estimate the said loss under said policy, and that he in- 
vestigated the loss, and he made an estimate of the same. It further 
finds that appellant failed and refused to pay the plaintiff the loss 
sustained by him by reason of the destruction of his said property 
by fire. The policy does not point out any manner of making proof 
of loss, or by whom or how notice shall be given, except that it 
shall be made in writing. The notice was given by the agent, and 
the appellant accepted such notice; and sent an adjuster, who made 
an estimate of the loss. The appellant accepted the notice given in 
the manner and by the person giving it. The object of the .notice 
was to enable the appellant to have immediate opportunity to in- 
vestigate the particulars as to the fire and estimate the amount of 
the loss, and, acting upon the notice and statement of loss given in 
the manner it was, it did investigate and make an estimate. The 
averment of the complaint is that the appellee caused proper proof 
of the loss to be made at the Chicago office. The verdict finds that 
such notice was given at the Chicago office. As the appellant ac- 
cepted and acted upon it, and sent an adjuster, this, we think, is 
sufficient to sustain the averment of the complaint, and entitle the 
appellee to judgment. The verdict finds that the policy sued upon 
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was issued by appellant to appellee, and it is stated in the policy 
that appellee is the owner of the property, and, as we interpret the 
verdict, it also finds that the property destroyed was the property 
of the appellee, and is sufficient on this point to entitle the appel- 
lee to judgment. While the verdict is not as specific as it should 
have been, yet we think it is sufficient to entitle the appellee to 
judgment, and the appellant was not entitled to a judgment in its 
favor on the verdict. There is no available error in the judgment. 
Judgment affirmed. 


SUPREME COURT OF MINNESOTA. 


oe 


GUTTERSON 
v8. 
GUTTERSON et at.* 


Richmond vs. Johnson, 28 Minn. 447, followed,—that where a member of an 
association holds its certificate or contract to pay a specified sum at his 
death to such person as he shall designate, and the by-laws of the asso- 
ciation give him the power at any time to change the designation, not 
requiring the consent of the person first designated, the latter has but a 
bare expectancy which ceases upon the death of that person during the 
life of the person so insured. 


Wueetock & Sperry, for Appellants. 
Srevens, O’Brien & Gtenn, for Respondent, 
. Gitrituan, CO. J. 

This case is controlled by the decision in Richmond vs. Johnson, 
28 Minn., 447,10 N. W. Rep., 596. Whether the Masonic Relief As- 
sociation was a mutual life insurance company, or a mutual benefit 
society, whatever the difference between the two may be, is of no 
importance. The question is, what was the contract with the as- 
sociation, and what was the effect of the designation by the person 
whose life was insured of his wife, Nancy S. Gutterson, as the per- 
son to receive the sum payable on his death, and of her death during 
his life? In this case, as in the case cited, the husband, under the 
by-laws of the association, might at any time, without the consent 
of the person first designated, change the designation. While this 
was so, the person designated had but a bare expectancy, which is 
not property, and which, of course, ceased upon her death. Order 
affirmed. 


*Decision rendered, June 27, 1892. Syllabus by the Court. 
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SUPREME COURT OF IOWA. 


GRAVES ET AL. 
vs. 


MERCHANTS & BANKERS’ INS. CO.* 


In Iowa where a joint policy for a single premium is issued to the owner of a 
building and to the owner of a stock of merchandise therein for a specified 
amount on the building, and not exceeding a specified amount on the 
goods, the two may join in an action on the policy. 


Where an adjuster was sent by the company, who took a sworn detailed state- 
ment regarding the loss substantially similar to that required in the 
ordinary proofs, and declared himself satisfied. 


Held, That this was a waiver of a subsequent demand for further proofs by 
the company. 


Evidence of parties in the same line of business, who have casually seen the 
stock in the store, is admissible as to its value. 


Where the insured has testified generally as to the value of his stock, the 
admissibility of leading questions as to particular classes of goods is at 
the discretion of the court. 


Where letters of the defendant are offered as evidence by plaintiff, he is also 
entitled to read with them letters of his own forming a part of the same 
correspondence. 


A. J. Baxer and A. A. Hasxrys, for Appellant. 
E. W. Curry and Parisa & Horrman, for Appellees. 
Giverny, J. 

1. We first inquire whether there is a misjoinder of parties 
plaintiff. It appears without question that plaintiffs did own the 
property insured separately, as alleged, neither having any interest 
in the property of the other, except as it arose from their relation 
as husband and wife, and his occupancy of her store building. The 
policy is to them jointly; is for a specified amount on the building, 
and not exceeding a specified amount on the goods; and was issued 
in consideration of the single sum paid as premium. Appellant 
claims the rule to be “that, if the interest be joint, the action must 
be joint, although the words are several; and, if the interest be 
several, the covenant will be several, although the terms of it be 
joint.” Authorities are cited sustaining this rule, and it is con- 
tended that, as plaintiffs’ interests were several, they cannot main- 
tain a joint action, though the covenant in the policy is by its 
terms to them jointly. Whether such is the rule at common law 
we need not inquire, as the question must be determined upon the 
provisions of our statute, which is as follows:— 


* Decision rendered, May 25, 1891. 
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Section 2545. All persons having an interest in the subject of the action, and in 
obtaining the relief demanded, may be joined as plaintiffs, except where it is 
otherwise provided in this code. 


In Skiff vs. Cross (21 Iowa, 459), it was held that under this 
section sureties who had paid money for their principal in equal 
amounts may join in an action to recover the whole amount. It is 
there said: ‘“ What good reason can be given why we should hold 
that each must bring a separate action, and thus vex the defendant 
with several suits instead of one? Under the section quoted the 
plaintiffs may join, or they might, as heretofore, have brought their 
separate action each for the amount he paid.” That these plaintiffs 
may be entitled to different amounts is no reason why they should 
be driven to separate action upon the covenants that are to them 
jointly: Fauble vs. Davis, 48 Iowa, 462. Cases cited by appellant 
are clearly distinguishable from this: Rhoads vs. Booth (14 Iowa, 
575) was a joint action by several plaintiffs for malicious prosecu- 
tion, and it was held that the damages were personal to:each, and 
that they could not join: Cogswell vs. Murphy (46 Iowa, 44) was 
against several separate owners of stock to recover damages done 
by all of the stock, and it was held that a joint action did not lie 
against the owners: Bort vs. Yaw (id., 323) was to recover dam- 
ages for fraudulent representations made to the plaintiffs, whereby 
each was induced to enter into separate and independent contracts 
with the defendant: Mendenhall vs. Wilson (54 Iowa, 589, 7 N. W. 
Rep., 14) was an action for trespass against two defendants, and on 
contract against one, with a verdict against both for the trespass. 
There was no evidence against one defendant, and it was held error 
to refuse an instruction to discharge that defendant as improperly 
joined in the action. Independent School-Dists., etc., of Graham 
Tp. vs. Independent School-Dist. No. 2, etc. (50 Iowa, 322) was by 
several plaintiffs on an implied contract, which, if it did arise, was 
to each plaintiff separately. It is said in that case that it is not 
the rule in this state to allow a joinder of plaintiffs where the same 
result must follow. Clearly, that the same result will follow, is not 
of itself ground for a joint action. They must have an interest in 
the subject of the action, and in obtaining the relief demanded. It 
will be noticed that in none of these cases was the cause of action 
based upon a covenant running jointly to the plaintiff and for a 
single consideration. Itmay be questioned whether the defendant, 
having contracted with the plaintiffs jointly, is not estopped from 
denying the joint obligation; but this we do not determine: 
Thompson vs. City of Keokuk, 61 Iowa, 187. As bearing some- 
what upon this question, see, also, Linder vs. Lake, 6 Iowa, 164; 
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McNamee vs. Carpenter, 56 Iowa, 276; Kansel vs. Insurance (Co, 
(Minn.) Section 2548 of the Code provides that 

Persons having a united interest must be joined on the same side, either ag 
plaintiffs or defendants, except as otherwise provided by law. 

By this policy, and for all the purposes of the insurance, the in- 
terests of these plaintiffs in the insured property was united. If 
this was an action against the plaintiffs on this contract of insur- 
ance they would not be heard to plead 4 misjoinder, in the face of 
section 2550, as to joinder of defendants; they, as well as this de- 
fendant, being jointly bound by the contract. We are of the 
opinion that there is no misjoinder of parties plaintiffs. 

2. A number of the errors assigned arise out of the following 
facts with respect to notice and proof of loss, and the alleged 
waiver of other proofs of loss than the statement made to Mr. 
Overton: It is provided in the policy that 

In case of loss the assured shall forthwith give written notice thereof to the 
company * * * within sixty days; render an account of the loss, signed and 
sworn to ; state how the fire originated ; gives copies of the written portions of 
all contracts thereon ; also actual cash value and ownership of the property, and 
the occupation of the premises. 

The loss occurred January 2, 1888, and on February 2d following 
F. C. Overton was sent by defendant to the place of the loss, to in- 
vestigate in respect thereto. There is dispute as to what he was 
authorized to do, but it is unquestioned that he did then and there 
take a written statement under oath from plaintiff T. J. Graves. 
That statement shows that Graves was sworn to “true answers 
make to all questions propounded to him by T.C. Overton, adjuster 
of the Merchants and Bankers’ Insurance Company of Des Moines, 
Towa, touching my loss and claim on account of loss by fire,” ete. 
The statement was taken in narrative form in response to questions 
asked by Overton, and it is with reference to how the fire originated, 
and contains statements as to an inventory of goods, the amount 
thereof, the amount and bills of subsequent purchases, and the cur- 
rent expenses of the assured, thereby tending to show the value of 
the goods. There was testimony tending to sustain plaintiffs’ 
allegation that Mr. Overton waived all different or further proofs 
of loss, ahd declared the satisfaction of defendant with the facts 
and proofs so made. In subsequent letters from defendant’s secre- 
tary, Mr. Overton is spoken of as “ our adjuster,” and plaintiffs are 
called upon to furnish original invoices and bills of lading from date 
of last inventory. There was also testimony tending to show that 
plaintiffs immediately notified defendant’s agent who had solicited 
the risk of the fire, and that he notified the company. The written 
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statement made to Mr. Overton is in substantial compliance with 
all that the policy requires as proofs of loss, except that no copies 
of written portions of contracts are mentioned, nor the occupation 
of the premises stated. There was no question as to the occupation, 
and we may infer from the absence of any mention of contracts that 
there were none. It is said that there was no mortgage or other lien 
upor any of said property. If this statement was not a sufficient 
rendering of an account of the loss, it was evidently so complete 
that Mr. Overton might more readily accept it as sufficient proof of 
loss than one which was less so. It was not a question as to 
whether Mr. Overton had authority to and did waive the making of 
any proofs of loss, but rather whether he waived further proofs,— 
whether he accepted this statement as sufficient. That there was 
testimony tending to show that he did so accept it is not disputed. 
As to Mr. Overton’s powers defendant’s secretary testifies that he 
was sent to investigate the circumstances of the fire, and that he 
was afterwards appointed to adjust the loss. Taking proofs of loss, 
as required by the policy, would seem to be a very ready and 
proper way of investigating “the circumstances of the fire.” The 
statement taken by Overton was sent to and acted upon by the 
defendant, as shown by letters calling for further proofs, from which 
to determine the value of the goods lost. We think from all the 
evidence the jury might find that Mr. Overton had the power to 
take proofs of loss; that he did waive any further proofs than the 
statement taken, and did express himself as satisfied therewith. It 
follows that the errors assigned, upon the theory that there were 
no proofs of loss, and that Overton did not have authority to waive 
proofs of loss, are not well founded. There is a marked difference 
between authority to and waiving of any proofs of loss by an agent, 
and authority to and waiving any further proofs than those taken 
by him. The cases cited are all first class, and therefore not applic- 
able to this. As stated, there was testimony tending to show that 
defendant had notice of the fire soon after, through its soliciting 
agent; but whether it did or not, it is evident that it had notice 
upon which it acted. Having acted upon the notice it had, it must 
be taken, in the absence of objection, to have waived any other or 
different notice. 

3. One Crawford was called by the plaintiffs to testify as to the 
value of the goods. He stated that he had two and a half years’ 
experience in the hardware business; was then keeping a drug store 
near plaintiffs’ place of business, and practicing medicine; that he 
was frequently in plaintiffs’ store; that it seemed to be well filled; 
did not not notice any depletion of stock before the fire; and that 
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in his judgment there was from $1,500 to $1,600 worth of goods, 
Mr. Early, a grocer in the same town, but who had taken no par- 
ticular notice of Graves’ groceries, gave as his judgment that they 
were worth from $200 to $300. Appellants objections to this testi- 
mony were overruled, of which it complains. It is not as satisfac- 
tory as would be desired in arriving at the value of the goods 
destroyed, and yet it cannot be said that it is so remote as to not 
bear upon that question. In this, as in many cases of the kind, 
there are no books and invoices from which to ascertain the value; 
and of necessity the testimony, which is less convincing, must be 
received and considered. We think there was no error in receiving 
this testimony and leaving its weight to be determined by the jury. 
Upon examination of the plaintiff T. J. Graves, and after he had 
stated generally concerning the goods on hand, he was asked a great 
many questions in chief, such as, “ Did you have any augers?” all 
of which were objected to as leading. They were leading in form, 
and yet the circumstances were such as to justify questions thus 
directing the attention of the witness to each particular item. 
Objection was made to letters written and sent by plaintiffs to 
defendant, on the grounds that they contained statements in favor 
of plaintiffs, and that they were not entitled to have their own 
declarations admitted in their favor. These letters were a part of 
the correspondence with defendant, and form simply one side of 
the conversation by letters; and defendant’s letters being admitted, 
they were admissible as part of the correspondence. One of the 
plaintiffs’ letters referred to Mr. Overton as “your adjuster.” 
Appellant contends that they were not entitled to this statement as 
evidence that he was defendant's adjuster. Certainly not, unless 
defendant in reply admitted it or was silent on that subject. 
Without discussing them further we will say that we are very clear 
that the letters were properly admitted. On his examination Mr. 
Overton was asked whether he was engaged in any capacity by 
defendant “other than to simply take the answers of Mr. Graves, 
and to report the facts in reference to the fire.” Plaintiffs objected, 
on the grounds that the defendant sent him there as au adjuster, 
and he held himself out to plaintiffs as such, and cannot now claim 
that he was not. The objection was sustained and appellant com- 
plains. That he did hold himself out to plaintiffs as an adjuster is 
shown in the statement he took, and in a letter of February 8th 
following the defendant speaks of him as “our adjuster.” The 
question, however, was not whether he was an adjuster, but whether 
he had authority to take proofs of loss, and waive any further than 
those taken, or “to simply take the answers uf Mr. Graves, and to 
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report the facts in reference to the fire.” There was no prejudice 
in sustaining this objection, as Mr. Kirkham, the secretary, testified 
afterwards that Overton “ was instructed to make investigation as 
to the circumstances of the fire, and he was instructed positively 
not to take any proofs of loss.” He also explained the letter of the 
8th by saying that Overton was then authorized to adjust this losse 
If Overton was instructed not to to take any proofs of loss we have 
seen that he exceeded his instructions by taking them, and that the 
defendant received and acted upon them from him as “our adjuster,” 
as shown bythe correspondence. This discussion disposes of all the 
errors assigned and argued, and leads us to the conclusion that the 
judgment of the district court should be affirmed. 


SUPREME COURT OF MISSOURI. 


LOEB eT AL. 
v8. 


AMERICAN CENT. INS. CO.* 


A notice of loss sent by the local agent who informs the insured that it is sent, 
though not purporting to be sent in behalf of insured, if received by the 
company, is sufficient. 

A policy provision that no agent has authority to waive its conditions does 
not apply to a provision regarding notice of loss printed on the back of 
the policy, and which is subsequent to the loss. 

It was in evidence that the insured was informed by the local agent that 
proofs of loss were unnecessary as an adjuster would soon call. An ar- 
bitration was partially agreed on by insured and other companies con- 
cerned, but defendant’s adjuster declined to be a party, and stated he 
would settle after the arbitration. Proofs were furnished after the time 
stipulated in policy, but were said by the secretary to be unnecessary as 
the company knew about the loss. The secretary denied that he had 
made such statement and claimed that he had told insured that their rights 
were forfeited. 

Held, Where the proofs were retained without objection and given to the 
adjuster, a finding that the insured had been led to believe that the de- 
lay in furnishing proofs would be waived would not be disturbed. 


Hircucock, Mapiit & Finxtensure, for Appellant. 
A. W. Mutts, for Respondents. 
Brack, J. 
This suit is based upon two policies of insurance issued by the 
defendant to plaintiffs, who are partners in a mercantile business at 
Salisbury, in this state. One policy is in the sum of $2,800 upon a 


* Decision reudered, Nov. 18, 188. 
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stock of merchandise, and the other in the sum of $300 upon two 
one-story frame buildings. There was a verdict and judgment for 
plaintiffs upon both policies. The policies are alike, and it is stated 
on the face of each that the damage by fire is to be paid in sixty 
days after the loss shall have been ascertained in accordance with 
the conditions of the policy; the sixth being that — 

All proceedings after loss shall be in accordance with the terms and stipu- 
lations printed on the back of this policy, which are hereby declared to be 


a part of this contract, and are to be resorted to in order to determine the 
rights and obligations of the parties hereto. 


On the back is this stipulation :— 

In case of loss, the assured shall give immediate notice in writing thereof 
to this company, and shall within thirty days thereafter render to this com- 
pany a particular account of said loss, under oath, stating * * *. 

The defendant resists payment on these grounds only: Firsi, a 
failure to give any notice of the loss; second, a failure to furnish 
proofs of loss within the thirty days. As tothe latter the plaintiffs 
plead waiver. 

1. The fire occurred on the 3d December, 1885, at about 1 o’clock 
a.M. The policy, it will be seen, requires the assured to give im- 
mediate notice of the loss. On the next day after the fire one of 
the plaintiffs went to Mr. Shotwell, who negotiated the insurance, 
and was the defendant’s local agent at Salisbury, and requested 
him to notify the company of the loss. Mr. Shotwell then told the 
plaintiff he had already notified the company. The evidence shows 
that Shotwell had written a letter to the company giving full notice 
and information of the loss under the two policies. The letter does 
not, on its face, profess to be given for or in behalf of the plaintiffs, 
and the contention of defendant is that it is no notice given by the 
assured. It was held in Stimpson vs. Insurance Co. (47 Me., 386), 
that a notice of loss given by the local agent at the request of the 
assured was sufficient, though the local agent, in his letter to the 
company, did not disclose the fact that it was written at the request 
of the assured. A written notice of the loss from the local agent 
given from information communicated to him by the assured, was 
held to be a sufficient notice to the company in Insurance Co. vs. 
Helfenstein (40 Pa. St., 289). In that case the policy required notice 
to be given in writing by the assured. The plaintiffs in this case 
did not give any further written notice, because Shotwell said he 
had given the company notice. They adopted and relied upon his 
act and statement, and no intimation was made to them that the 
notice given was not sufficient. That the letter was received in 
due course of mail at the home office, in St. Louis, is not questioned. 





1892. ] Loeb et al. vs. American Cent. Ins. Co. 8yl 


The notice given, under the above-steted circumstances, was a suf- 
ficient compliance with the terms of the policy. . 

2. The defendant makes the point that its agents had no power 
to waive any of the stipulations in the policy, and relies upon one 
of the conditions, which is in these words: ‘“(7) No agent has any 
power to waive any condition of this contract.” A full copy of the 
policy is not preserved in the record, but it seems this is one of the 
several conditions stated in the body of the policy. It has no ref- 
erence to the stipulation, printed on the back, to the effect that the 
proof of loss must be furnished to the company within thirty days. 
The words “ any condition of the contract” have reference to those 
stipulations which are a part of, and necessary to give validity to, 
the contract of insurance, and not to those matters which are to be 
performed after there has been a loss, such as giving notice and 
furnishing a verified account of the loss. It was said in Rokes vs. 
Insurance Co. (51 Md., 512): “In regard to the clause in the policy 
that provides, ‘No waiver or modification of any of the terms or 
conditions of this policy shall be made in any event,’ it is sufficient 
to say that it refers to those conditions and provisions of the policy 
which enter into, and form a part of, the contract of insurance, and 
are essential to make it a binding contract between the parties, and 
which are properly designated conditions; and that it has no ref- 
erence to those stipulations which are to be performed after a loss 
has occurred, such as giving notice, and furnishing proofs of loss: ” 
Wheaton vs. Insurance Co., 18 Pac. Rep., 764, is to the same effect. 

3. The proof of the loss on the goods was made out and verified 
on the 2d January, 1886, but the additional certificate of the officer 
nearest the place of the fire, required by the policy, was not pro- 
cured until the 4th, and on that day the proof was transmitted to 
defendant, and received by it on the 5th,some two days after the 
expiration of the thirty days. The proof on the $300 policy was not 
served on defendant until the 1st day of February, 1886, nearly a 
month after the stipulated time. There were four other policies 
issued by other companies on the stock of goods, and statements 
made by at least one of two adjusting agents were put in evidence; 
but it did not appear that this agent had any authority to represent 
defendant, and these statements were excluded by an instruction. 
The plaintiffs testified that, after these adjusting agents left, they 
commenced to make out proofs of loss; that Mr. Shotwell, the de- 
fendant’s local agent, told them to hold on, and not to send the 
proofs yet; that an agent would be up from the home office, and 
settle the business. Mr. Shotwell says it is possible he may have 
made such a statement; that he can’t say he was expecting an agent 
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up from St. Louis. An arbitration was held between plaintiffs and 
the four other companies at the office of defendant, in St. Louis, 
which began on the 24th January, 1886; and lasted for a week or 
ten days. Both plaintiffs testified that they asked Mr. Rorick, who 
was the defendant’s general adjusting agent, if he was going into 
the arbitration, and that he said: “No; I want to see you after 
the arbitration, to settle that loss with you.” One of the plaintiffs 
testified, further, that he called at the office to see Rorick several 
times, and was told that he was not in, and that finally he went to 
a lawyer, and had prepared the proof of loss on the building, and 
then handed the proof to the assistant secretary, who said: “ Why, 
it is no use for you to serve this proof of loss on this company. We 
know all about your fire.” This was on the 1st February, 1886. 
The assistant secretary says he made no such a statement; that he 
took the papers, made a note on them as to where the plaintiff said 
he could be found, and then laid them on the desk of Mr. Rorick. 
Mr. Rorick says he told plaintiffs they had forfeited all rights, and 
his company had nothing to arbitrate. The evidence of both plaint- 
iffs is that he said nothing about forfeiture. The president of de- 
fendant says he presumes he had some conversation about the loss 
with the plaintiffs; that they were about the office for two or three 
days. The fact is undisputed that defendant did not return, or 
offer to return, these proofs. They were turned over to Mr. Rorick, 
and no objection was made because not furnished within thirty 
days. This objection was made known for the first time by the an- 
swer filed in this case, five months after the fire. On this evidence, 
the court, for the plaintiffs, instructed that if defendant received the 
proofs of loss, and held and retained them, and never notified 
plaintiffs of any objection thereto, and “that the conduct of the de- 
fendant, acting by its officers and agents, with respect to said loss, 
and the adjustment and settlement thereof, was such as to show a 
waiver as to the time of making and furnishing said proofs of loss, 
then the plaintiffs are not precluded from recovering, as to either 
count of said petition, on the ground that said proofs of loss were 
not received by the defendant company within thirty days after the 
happening of said fire.” The court, at the request of the defendant, 
gave the following instruction: “(9) The jury are instructed that 
to create a waiver within the time limited, to wit, thirty days, in 
which the plaintiffs, by the policies read in evidence, are required 
to make and render to defendant their sworn proofs of loss, there 
must have been some act done or thing said by some agent of the 
defendant, having authority, that reasonably led the plaintiffs to be- 
lieve that the defendant would not require a strict compliance in 
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point of time, on their part, in furnishing said proofs of loss; * * * 
and they are further instructed that silence alone on the part of the 
defendant and its agents is not enough to create a waiver of the 
time in which said proofs of loss were required, by the policies sued 
upon, to be made and rendered to the defendant.” 

The objection that the evidence did not justify the court in sub- 
mitting the question of waiver to the jury is not well taken. The 
company’s local agent directed a delay in furnishing the proofs of 
loss. The company not only received and kept the proofs, but at 
no time before filing the answer in this case made any objection 
because out of time. The evidence tends to show that the defend- 
ant’s adjuster gave plaintiffs to understand that he would settle the 
loss, and for that reason would not go into the arbitration; and, 
when the last proof was furnished, the assistant secretary said it was 
no use to serve the proof on defendant, assigning as a reason that 
the company knew all about the fire, and not even intimating that 
the proof was out of time. True it is the adjuster says he told 
plaintiffs they had forfeited their rights; but he does not pretend 
to say that he assigned any reason why they had forfeited their 
rights. Besides this, it was for the jury to say who gave a correct 
version of the conversation. A waiver of the strict terms of the 
contract may be shown by the acts and conduct of the officers of 
the company; and receiving and holding the proofs, without ob- 
jection made thereto, and turning them over to the adjuster, are 
acts inconsistent with a design on the part of the company to stand 
on the fact that the proofs were out of time. Says the court in 
Brink vs. Insurance Co. (80 N. Y., 112): “Ifa company intends to 
avail itself of the technical objection that the proofs are not filed in 
time, common fairness requires that it should refuse to receive them 
on that ground, or at least promptly notify the assured of their de- 
termination; otherwise, the objection should be regarded as 
waived:” See, also, Assurance Co. vs. Hocking, 115 Pa. St., 407. 
It is not necessary to examine minutely those cases where it is held 
that receiving and keeping proofs of loss without objection is, as a 
matter of law, a waiver of the objection that they were furnished 
out of time. Nor do we say this case comes within that class of 
cases, but we do say the evidence justifies the finding of the jury 
that defendant intended to and did waive and forego strict com- 
pliance with the terms of the policy as to the time in which the ac- 
count of the loss was to be furnished. It is difficult to see how the 
jury could have reach any other conclusion. An objection is made 
to plaintiffs’ instruction on the ground that it does not sufficiently 
define what will constitute a waiver; but it will be seen that that 
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instruction, and the one given at the request of the defendant, are 
not in conflict, and, both taken together, present the law favorably 
for the defendant. The judgment is affirmed. 

Ray, C. J., absent. Barclay, J., dissents. The other judges 
concur. 


SUPREME COURT OF MINNESOTA. 


STENSGAARD 
v8. 


ST. PAUL REAL ESTATE TITLE INS. CO.* 


Where a policy of insurance provides that any untrue answer to questions 
contained in the application shall avoid the policy, the answers amount, 
in effect, to a warranty, and the matter of their materiality is not open. 

The policy being one insuring title to real estate, one of the questions in the 
application was, ‘‘Last price paid?” and the answer was, ‘ $11,000.” 
Held, that the question called for the actual, and not merely a nominal, 
price—of the price in money or money’s worth—and it appearing that, 
although the consideration stated in the deed was $11,000, the transaction 
was really a trade of mining stock of little value, and $3,000 for the 
land, an instruction that if §5,000 and the market value of the stock 
amounted to $11,000, or that the insured honestly believed he was pay- 
ing $11,000 cash value, and the grantor accepted it as that amount in 
money, they should find the answer true, was sufficiently favorable to 
the insured, in an action on the policy. 

There is no presumption that the stock of a corporation is worth par. 


Held, That the refusal of the trial court to permit an amendment of a plead- 
ing was not an abuse of discretion. 


In an action for the recovery of money, what questions of fact shall be sub- 
mitted to the jury for specific findings is in the discretion of the trial 
court. 


Where the answer set up a counterclaim upon a note of the plaintiff not due 
at the time of the trial, and no objection is made that it is premature, but 
the case is tried throughout, including the charge of the court, not ex- 
cepted to, on the theory that it is a proper counterclaim, the plaintiff 
must be held to have waived the objection that the note was not yet due. 


Wuuis & Netson (Jonn W. Wits, of counsel), for Appellant. 
H. L. Srevens and Luss, Bunn & Hantey, for Respondent. 


Gurmay, C. J. 
This is an action upon a policy issued to plaintiff, insuring the 
title to real estate. The policy refers to a written application, and 
provides that “any untrue statement or suppression of a material 
fact affecting the title, or any untrue answer to questions contained 
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in said above application, by the insured or his agent, shall avoid 
this policy, excepting as against a mortgagee not privy thereto.” 
The application contains this provision:— 

It is agreed that the following statements are correct and true, to the best of 
the applicant’s knowledge and belief, and that any false statement or any sup- 
pression of material information shall avoid the policy. 

Then follow questions by the company and answers by the in- 
sured, among which was: Question. “Last price paid for the 
property?” Answer. “$11,000.” The application was signed by 
the insured. The breach in the policy consisted in this. The land 
belonged to one Uihlein, and immediately prior to the issuance of 
the policy the plaintiff purchased and received a conveyance from 
a person whom he supposed to be Uihlein, who, however, was not 
Uihlein, but falsely personated him and forged the deed, wherefore 
the plaintiff got no title. The defense was based on the alleged 
falsity of the above answer, to the knowlege of plaintiff. There is 
also a counterclaim based on the allegations that after the policy 
issued the plaintiff issued to a bona tide mortgagee, not privy to 
the false answer, a note for $4,500, and a mortgage on the land to 
secure it, and as further security assigned the policy to such mort- 
gagee, and that on discovering that plaintiff's deed was forged the 
defendant paid the note and mortgage, and the same were assigned 
by the holder to it. The court below determined, in effect, as mat- 
ter of law, that the above answer was material, and that, if plaintiff 
knew it to be false, it avoided the policy. The plaintiff insists that 
it was not material, and that at any rate its materiality was a quest- 
ion of fact to be determined by the jury. In the first place the an- 
swer to the question, “ Last price paid?” was a statement of fact, 
and not the expression of an opinion, as a statement of value gen- 
erally is. In the second place the effect of falsity in the statements 
on the validity of the contract is not made to depend on the intent 
with which the statement is made, as that the intent shall be fraudu- 
lent, but on whether true or false, to the best of the applicant’s 
knowledge and belief. Where the contract itself does not stipulate 
the effect that a particular false statement or representation shall 
have on the contract, or where it stipulates merely that the mis- 
representation or suppression of a material fact shall avoid it, the 
fact misrepresented or suppressed must have been material, as an 
inducement to enter into the contract; and as the materiality must 
be shown by matters outside the terms of the contract, it isa quest- 
ion of fact. But the parties may by their contract determine the 
materiality for themselves, as where they stipulate that if a state- 
ment of fact made by one of them, and set forth in the contract, be 
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false, it shall avoid the contract. In such case the statement is in 
effect a warranty. Whether they have made the statement mate- 
rial, and in effect a warranty, is a question for the court, to be de- 
termined by an interpretation of the contract. The court below 
correctly decided the question in this case. 

The “last price ” referred to in the application, question and an- 
swer, was the price paid by plaintiff to the person who executed the 
deed to him. The question called for a statement of the actual, 
and not merely a nominal, price—of the price in money or money’s 
worth; and from the answer the defendant could understand noth- 
ing else but that the sum stated was the actual money price. The 
evidence of the plaintiff showed beyond dispute that in the deal with 
the person who personated Uihlein, and which resulted in the deed 
to plaintiff, no money price was agreed on; thatit was not a sale 
for money or money’s value, but that the plaintiff holding stock in 
a@ mining corporation to the amount, par value, of $15,000, but 
which, as the jury find, was of very little value in the market in St. 
Paul, where the transaction was had, and find also that plaintiff 
knew it was of little value, he transferred the stock and paid $3,000 
in cash for the conveyance. The consideration stated in the deed 
was $11,000—at whose suggestion inserted, does not appear. The 
actual consideration was the stock, of little value, as plaintiff knew, 
and the $3,000. Itis not a case, as plaintiff contends, of a price 
agreed on for the land, and a subsequent tender on the one part 
and acceptance on the other of property in lieu of money, in satis- 
faction of such price. It was a trade of stock and the $3,000 for 
the land. The charge of the court that if the $3,000 and the fair 
market value of the stock in the St. Paul market aggregated $11,- 
000 the jury must find the answer in the application true, and that 
if, from the evidence, they believed that plaintiff did not know the 
stock to be of little value, and that he honestly believed he was 
paying $11,000 in full cash value, and that the other party accepted 
said cash and stock as and for $11,000 in money, they should find 
the said answer true, was certainly sufficiently favorable to the 
plaintiff. If there was any error,in view of the evidence in the 
case, it was not against him. After the jury retired, they returned 
into court, and the court reiterated the instructions, of which the 
substance is above stated; and neither party excepted. Both sides 
appear to have accepted such instructions as a correct statement of 
the law on the point. The instructions requested by plaintiff were, 
so far as they stated the law correctly, and were applicable to the 
case, and not likely to mislead, given by the court in its general 
charge. It is unnecessary to go over them in detail, further than 
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to say this: that if in any case the receipt in the deed for $11,000 
could be prima facie evidence, as against one not a party to 
the deed, of the payment of that sum as the actual price of the 
land, yet such prima facie effect was so completely overthrown by 
the plaintiff's own testimony that it would have been idle, and 
probably misleading, to give the instructions requested. 

There is no such presumption as that the stock of a corporation is 
worth its par or face value. The certificate of stock is not an obli- 
gation to pay money, which is presumed to be worth its face, be- 
cause every one is presumed to be solvent that is to have sufficient 
property to pay allhis debts. It is only evidence that the holder 
has an interest in the corporation, and its franchises and property, 
in the proportion that the stock held by him bears to the whole 
amount of stock; but it is no evidence of. the financial standing of 
the corporation, nor of the value of its franchises and property. 

The plaintiff having admitted in his reply that he signed the ap- 
plication, and not having alleged that when signing he did not 
know, or that he had been deceived as to, its contents, it was, though 
the answers were written by defendant’s secretary, as much his act 
as though he had written the answers himself. The evidence of- 
fered of the conversation at the time between him and the secretary 
was therefore, if offered to vary the effect of the application, incom- 
petent; if offered for any other purpose, it was immaterial. The 
application for leave to amend his reply so as to make the evidence 
offered admissible was addressed to the discretion of the court, and 
allowing him the benefit of an exception to the ruling of the court 
on the application (and all that he can claim upon what was said 
at the time is that by reason thereof he failed to take an exception), 
and it will be of no avail; for we see no reason to think the dis- 
cretion was not judiciously exercised. To submit any question of 
fact for a specific finding upon it was wholly in the discretion of 
the trial court, so it was not error for it to decline to submit the 
questions prepared by plaintiff. 

The note of plaintiff, set up in the answer by defendant as a 
counterclaim, and upon which a recovery for the full amount thereof 
and interest is demanded by the answer, was not due, by its terms, 
till June 22, 1892—long after the trial. There was no demurrer to 
the counterclaim. The reply expressly admits the making of the 
note and mortgage. The note, mortgage, and the assignment to 
defendant were introduced in evidence by defendant, without ob- 
jection. The court instructed the jury that, if they found for the 
plaintiff, they should assess the damages upon the policy and inter- 


est, and deduct therefrom the amount of the note and mortgage 
Vou, XXI,—57. 
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and interest, and, if they found for defendant, they should render 
a verdict for the amount of the note and interest. No exception 
was taken to these instructions. From first to last of the record 
there is nothing to suggest that the point was ever made in the 
court below that the counterclaim could not be allowed because the 
note was not yet due. We think that, on the contrary, it was as- 
sumed, and the cause tried and submitted to the jury, without ob- 
jection by anybody, on the theory that the counterclaim might be 
allowed. That being so, the plaintiff waived the objection that the 
claim to recover on the note was premature. 

There are several minor assignments of error, none of them well 
taken, and none of which need be specifically mentioned. 

Judgment affirmed. 


SUPREME COURT OF TENNESSEE. 


HOME INS. CO. 
v8. 


_STONE RIVER NAT. BANK.* 


The policy provided that the use of general terms or anything less than a dis- 
tinct agreement endorsed thereon should not waive its restrictions. 

Held, That delivery of the policy without endorsement that the building was 
on leased land, where the agent was informed of the fact, was a waiver of 
a condition requiring it. 

Parol evidence that the agent was so informed does not alter or vary the 
terms of the written contract. 

Where the insured testifies to so informing the agent, and the latter denies 
hearing it, and afterwards admits he had an impression that the building 
was on leased land, a finding that he was so informed will not be dis- 
turbed. 

Where the measure of damages is the cash value at time of loss, such value 
must be proved, and proof is not waived by an agreement that proof of 
loss had been duly made. 

Insurance for $2,000, based on an application for $3,000, is not proof of the 
actual amount or loss. 

Cost in case of reversal of judgment considered. 


J. C. Braprorp, for Plaintiff in Error. 


Patmer & Patmer, for Defendant in Error. 
Foxggs, J. 


This was an action at law to recover the amount of a policy of 
insurance for the sum of $2,000, issued by the plaintiff in error 
Ce ee ee 


* Decision rendered, Jan. 14, 1890. 
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upon a “ one-story brick, metal-roof building, situated in the town 
of Murfreesborough, Tennessee,” the property of defendant in error. 
To the declaration the defendant pleaded nil debet and non assump- 
sit. The case was tried by the circuit judge without the interven- 
tion of a jury, resulting in a judgment for the full amount of the 
policy, with interest. Motion for a new trial having been over- 
ruled, the defendant has appealed in error.} j 

The policy contained among its printed provisions the stipulation 
that— 

If the interest of the assured in the property be any other than the entire, un- 
conditional, and sole ownership of the property, for the use and benefit of the 
assured, orif the building insured stands upon leased grounds, it must be so rep- 
resented to the company, and so expressed in the written part of the policy; other- 
wise, the policy shall be void. 

It was agreed at the trial below that the house insured stood on 
leased ground; that the building belonged to the bank, and the 
ground to the Nashville, Chattanooga & St. Louis Railway Com- 
pany; that the lease was made in March, 1868, to run for twenty 
years; that the bank had made out and furnished to the insurance 
company the preliminary proofs of loss as required by the policy, 
and proof of the fact that such preliminary proofs of loss had been 
so furnished was waived. It was not stated in the written portion 
of the policy that the house insured stood upon leased ground. 
Proof was admitted, over the objection of counsel for the company, 
that the cashier of the bank, at the time the insurance was applied 
for, informed the local agent of the company, who countersigned 
and issued the policy, that the house sought to be insured stood 
upon leased ground. The agent, in his testimony, says if such in- 
formation was given he did not hear it; but further on in his proof 
the agent says that he “had an idea that the house stood upon 
leased ground.” Both the agent and the cashier were residents of 
the town of Murfreesborough, and the locality of the building, near 
the depot, was well known. Without imputing the slightest dis- 
honesty to the agent, the circuit judge has found as a fact, from the 
proof, that such information was given at the time of the applica- 
tion, and that the agent, in a few days thereafter—perhaps the next 
day—delivered the policy, folded, to the cashier of the bank, who 
paid the premium to the agent, and, without reading it, put the 
‘policy among the valuable papers of the bank, and did not know, 
until after the fire, its contents. There was no written application. 
The trial court held that the issuing and delivery of the policy,with 
the knowledge of the agent concerning the fact that the house stood 
on leased ground, without calling the attention of the assured to 





900 Supreme Court of Tennessee. [ Oct., 


the clause in question, amounted to a waiver of the condition, leay- 
ing the company liable as though no such condition had been con- 
tained in the policy. This is assigned as error. For the plaintiff 
in error, it is insisted that parol evidence of a notice to the agent 
is inadmissible as tending to vary the terms of the written contract; 
that mere knowledge on the part of the agent is of no avail to the 
assured, if not indorsed or written in the policy, where the instru- 
ment itself requires such writing; and that such is certainly the 
rule at law, whatever may be the relief obtainable in equity. 

It is not to be denied that each of the above contentions is sus- 
tained by the authority of adjudged cases. But it is equally true 
that the converse of each proposition is simply fortified by numerous 
adjudications of the highest authority. The question has been so 
much discussed, and the grounds upon which the antagonistic con- 
clusions rest are so familiar, that it would be uninstructive, at this 
late day, and certainly unprofitable, to attempt a review of cases, 
or a criticism thereof. We content ourselves, therefore, with a 
statement of our holding. The knowledge of the agent that the 
building sought to be insured stood upon leased ground, obtained 
by the direct information furnished by the assured, amounts to a 
waiver of the printed condition requiring the fact to be written in 
or upon the policy, and, in the absence of collusion between the as- 
sured and the agent to mislead the company, is binding upon the 
latter. Toso hold is not to innovate upon the general rule concern- 
ing the inadmissibility of parol proof to alter or vary the terms of 
a written contract. The ground of the company’s liability in such 
cases is that the knowledge of the agent is in law the knowledge of 
the principal; and to permit the insurance company, possessed of 
such knowledge, atfd itself required to do the writing upon the 
policy, to accept the premium, and deliver the policy containing 
such condition, without writing the fact thereon, would be to allow 
the company to perpetrate .a fraud upon the assured. It would 
virtually be allowing the company to accept the money of the as- 
sured in payment for a policy known to the company to be void 
and inoperative at the moment of its issuance, and, with this knowl- 
edge, permit it to retain the money, leaving the assured under the 
false impression that he has a valid insurance upon, and protection 
to, his property, and to remain under such impression until his 
property is destroyed. He is then to be told by the company that 
“ You have no insurance, and you have never had any, under the 
policy, as was known to us at the time of its delivery, and has been 
known to us ever since.” When the insurer undertakes the prepara- 
tion of the contract, he will be estopped to take advantage of the 
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failure of the instrument, signed alone, as it is, by himself, to ex- 
press any fact that has been duly communicated by the assured, and 
omitted by the negligence, mistake, or design of the insurer, its 
officers or agents. 

The result is not changed nor affected by the other clause, which 
reads that— 

The use of general terms, oranything less than a distinct, specific, agreement, 
clearly expressed and indorsed on the policy, shall not be construed as a waiver 
of any printed or written restriction therein. 

This clause may be operative to restrict or confine the meaning 
of a written waiver; but, so far as it is relied on to defeat the waiver 
which the law raises and makes, under the facts of this case, it is 
true, and answered by the principle which disposes of the clause as 
to leased grounds. In other words, it can add nothing to the sup- 
port of the position contended for by counsel of the insurance com- 
pany. If he cannot stand on the clause first quoted, he can find no 
refuge in the one last mentioned: See May Ins., §§ 131, 132, and 
cases cited in notes; 1 Wood, Ins., pp. 195-207, §§ 88-90, and cases 
cited in notes; Insurance Co. vs. Weill, 28 Grat., 389; Insurance 
Co. vs. Myers, 55 Miss., 479. But, without multiplying citations 
from other states, we have only to turn to our own reports to see 
the tendency and scope of the decisions in this state, leading inex- 
orably to the conclusion we have announced: Delahay vs. Insur- 
ance Co., 8 Humph., 684; Insurance Co. vs. Barker,.7 Heisk., 504; 
Insurance Co. vs. Sorrels, 1 Baxt., 352; Insurance Co. vs. Crockett, 
7 Lea, 726. It was held in Insurance Co. vs. McCrea (8 Lea, 541), 
that delivery of a policy without demanding payment is a waiver of 
the clause that the policy shall not be considered as binding until 
the actual payment of premium. Andin Insurance Co. vs. McCrea 
(id. 513), it was held that a condition against running at night is 
waived by a delivery of the policy with a full knowledge on the part 
of the agent, who had countersigned and delivered the policy, that 
the manufactory was then, and had constantly been, operated at 
night; and that a general provision of a policy allowing additional 
insurance, to a specified amount, waives, to that extent, a condition 
requiring notice and indorsement of existing or subsequent insur- 
ance; and this, too, in a policy containing the clause limiting the 
use of general terms, similar to the one in the case at bar. 

It is, however, urged by counsel that, if we should hold that 
knowledge of the agent can operate as a waiver of such a stipula- 
tion as we have here, the rule ought not to be applied to this case, 
because the proof fails to show the agent heard and understood the 
statement of the cashier of the bank that the property stood on 
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leased ground, and that the waiver must be made intentionally, and 
with full knowledge. It is sufficient to say that we have the posi- 
tive testimony of the assured, against the negative evidence of the 
agent, and that the finding of the circuit court, upon such a state of 
the record, is, under the ryle in this court, conclusive of the fact of 
full knowledge. With the knowledge conclusively established, and 
the conduct of the agent shown, in writing and delivering the policy, 
receiving premium therefor, the law presumes the intentional waiver, 
upon the principles already stated. 

It is next assigned as error that the plaintiff below “ failed to in- 
troduce at the trial any proof of the value of the property destroyed, 
or of the amount or extent of the loss.” The undertaking of the 
company, as expressed in the policy, was— 

To make good * * * all such immediate loss or damage, not exceeding in 
amount the sum specified ($2,000), as shall happen by fire to the property speci- 
fied; * * * the amount of loss or damage to be estimated according to the 
actual cash value of the property at the time of the loss, and to be paid sixty days 


after due notice, and proofs of the same, shall have been made by the assured, 
and received at the office of the company in New York, etc. 


This assignment must be sustained. The record does fail to show 
any effort to prove the actual cash value of the property at the time 
of the loss. It is proven that the property was totally destroyed, 
and that preliminary proofs of loss had been made and forwarded 
as required by the terms of the policy. Now, however sufficient 
this proof might be in a suit on what is known as a “ valued policy,” 
it is manifest that such proof will not authorize a judgment against 
the company for the full amount of the policy where, by the terms 
of the contract, the company is to pay only the cash value of the 
property at the time of the loss, not exceeding the amount named 
in the policy. The fact that it was agreed that the preliminary 
proofs of loss had been duly furnished, and the waiver of proof of 
such fact, does not relieve the assured of the burden of proving at 
the trial the extent of his loss, and the cash value thereof at the 
time of the loss. The agreement was effectual only to show that 
the condition precedent to the maturity of the policy and right to 
sue bad been performed by the furnishing of such “ preliminary 
proofs of loss.” The preliminary proofs of loss are never admissible 
at the trial as evidence of the fact of loss, or the amount thereof. If 
authorities be desired for so plain a proposition, they may be found 
in Insurance Co. vs. Stibbe, 46 Md., 302; Breckinridge vs. Insurance 
Co., 87 Mo., 62; Hiles vs. Insurance Co., 65 Wis., 585. 

It is said by counsel for the insured that the proof that the bank 
sought $3,000 of insufance, and that the agent fixed it at $2,000, 
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coupled with the fact that the loss was shown to be a total one, 
furnishes evidence of value of property destroyed sufficient to sus- 
tain the judgment. We do not think so. It may show the estimate 
placed by the assured and the insurer upon the property at the 
time of the insurance, but does not show the actual cash value at 
the time of the loss, some months thereafter. 

Inasmuch as it is manifest from the record that either the trial 
judge was mistaken in applying the law concerning valued policies 
in this case, or the assured was unintentionally misled by the agree- 
ment dispensing with evidence of preliminary proof of loss—one or 
both—we will reverse the judgment, and remand the cause for a 
new trial. It is true that we might be authorized to render judg- 
ment here for the plaintiff in error because of the failure of the 
plaintiff below to make out his case. But where we see, as we do 
here, that the plaintiff below is entitled to some recovery, the 
amount of which is not shown, owing either to the error of the 
trial judge upon the law of the case, or to a misunderstanding of an 
agreement of counsel, without culpable negligence, we undoubted- 
ly have the power to remand for further proof, which the record 
shows is attainable. The judgment is therefore reversed, at cost of 
defendant in error, and cause remanded. 


SUPREME COURT OF IOWA. 


PENNINGTON 
v8. 


PACIFIC MUT. LIFE INS. CO.* 


In an action on an accident policy, where there was a conflict in the evi- 
dence as to the reality of plaintiff’s injuries, a verdict for him will not be 
disturbed. 

Where plaintifi’s injury was a strain, and was not externally visible until 
shortly after the accident, he was entitled to recover, notwithstanding a 
provision in the application for insurance to the effect that the policy 
should not cover injuries of which there was no visible, external mark on 
the body. 

Where the policy recites that plaintiff is, by occupation, a “ local fireman un- 
der classification engineers,” a provision that he should have ten dollars 
per week for thirty weeks’ continuous and total loss ‘‘of such business 
oe ” as might result from such injuries, refers only to his occupation as 

reman. 


* Decision rendered, May 23, 1892. From Cent. L. J. 
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A provision that any claim under the policy should be paid at San Francisco 
or (at the company’s option) at the general agency through which the 
policy was issued, was not an agreement that notice and proofs of loss 
should be made at that city; and where plaintiff transacted the busi- 
ness through one H., who represented himself as general agent of the 
company, and caused plaintiff to go to Chicago and be examined by a 
surgeon, who testified that he was the company’s surgeon, this was a 
sufficient compliance with the policy, in the absence of any showing that 
it was necessary to have transacted the business at any other place. 


The plaintiff is by occupation a locomotive fireman. The defend- 
ant is a life and accident insurance company, with its headquarters 
or principal place of business at San Francisco, in the state of Cali- 
fornia. On the 21st day of May, 1889, the defendant issued to the 
plaintiff its policy of insurance for the term of one year. The plaint- 
iff claims that on the 2d day of July, 1889, he was, while in the line 
of his employment, accidentally injured, so that for thirty weeks 
thereafter he was entitled to receive from the defendant the sum of 
$10 per week upon said policy, by reason of the disability resulting 
from said accident. ‘The defendant denied the liability. There 
was a trial by jury, and a verdict and judgment for the plaintiff. 
Defendant appeals. 

Rorurock, J. 

1. The injury for which the plaintiff sought recovery is stated in 
his petition in substance as follows: He was a locomotive fireman 
in the employ of the Chicago, Burlington & Quincy Railway Com- 
pany, with his residence at the city of Creston, and his run over the 
railroad was from Ottumwa to Creston. While in the line of his 
duty on a trip he was violently and accidentally injured by the sud- 
den lurching of the locomotive, “while he was in a strained posi- 
tion, attempting to clean grates of said locomotive, which was part 
of the duty of said plaintiff as a fireman;” and that by reason of 
said accident he was greatly injured in his back, which was so 
wrenched, bruised, and strained that he was immediately disabled 
wholly from transacting any and every kind of business in connect- 
ion with his occupation. The defense interposed by the answer 
was based upon several grounds. It will not be necessary to set 
them out in detail, as they are all involved in the points made by 
counsel in their argument, and will be noticed in the consideration 
of the case. It is claimed by counsel for appellant that the verdict 
of the jury is contrary to the evidence, and that a new trial should 
have been ordered on that ground. It is sufficient to say of this 
objection to the judgment that a careful examination of the evidence 
has led us to the conclusion that the judgment should not be re- 
versed upon this ground. It is apparent from the line of argument 
of appellant’s counsel that the cause was resisted in the court below, 
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and is presented to this court at a cost probably equal to the 
amount involved in the case, on the ground that the plaintiff's claim 
isa mere sham and pretense, and without merit. That is a feature 
of the case which we are precluded from determining, because there 
is a fair conflict in the evidence on every disputed question of fact 
in the case. 

2. We come now to certain questions which arise on the face of 
the policy, and the application for insurance upon which the policy 
was issued. These instruments are so voluminous that it is im- 
practicable to set them out at length in an opinion. It is provided . 
in the application that the “insurance shall not cover disappear- 
ances, nor injuries of which there is no visible, external mark upon 
the body of the insured.” It is conceded that there is no evidence 
that there was any visible mark upon the body of the plaintiff at 
the very time of the injury. It was a strain, and the immediate 
effects of the injury would not probably be apparent or visible im- 
mediately. The court instructed the jury that it would be sufficient 
for the plaintiff to show that the injury was visible soon after the 
accident, and as a consequence of the injury. It is contended that 
this is an erroneous construction of the contract of insurance, and 
that there was, in fact, no evidence that there was any visible mark 
indicating the injury at any time. We think there was evidence 
from which the jury could fairly find that the effects of the strain 
were visible within a few days after the accident. There is nothing 
in the clause of the contract above set out which requires that the 
effects of the accident shall be visible immediately. Such a con- 
struction of the contract would defeat all claims for internal injuries 
not apparent to the eye at once, and would render such a policy in 
many cases the means of defeating just claims for indemnity. The 
contract does not contemplate that there must be bruises, contus- 
ions, or lacerations on the body, or broken limbs: See Association 
vs. Barry, 131 U. S., 100, 9 Sup. Ct. Rep., 755. In our opinion, the 
instruction complained of was correct. 

3. Another objection arising on the face of the contract is raised 
upon the following grounds: The policy provides that, where the 
accidental injury creates disability, the defendant shall pay to the 
plaintiff “the sum of ten dollars per week, not exceeding thirty 
consecutive weeks, for the immediate, continuous and total loss of 
such business time as may result from such injuries.” The court 
instructed the jury upon this feature of the case as follows: “If 
you believe from the evidence that plaintiff received an injury as 
claimed by his petition, and that such injury wholly disabled him, 
and prevented him from following his occupation and performing 
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its duties, and resulted in the total loss of his business time, the de- 
fendant will be liable to the payment of a weekly indemnity for the 
period he was so wholly disabled; provided, you further find from 
the evidence that plaintiff promptly notified the defendant of the 
injury, and in all respects performed his part of the contract with 
reasonable diligence.” It is claimed that this instruction is erron- 
eous, because by the terms of the policy the plaintiff was not en- 
titled to any payment whatever, unless his disability was such that 
he was unable to do any kind of business. We do not think that 
the clause of the policy above set out is so broad in its meaning as 
to defeat a recovery if plaintiff was able to do any kind of business. 
The whole policy must be examined to determine this question. The 
plaintiff was insured as a railroad employe engaged in the hazard- 
ous business of operating railroad trains. The premium for the in- 
surance was paid by an order on the railroad company. It is re- 
cited in the policy that the insured “is by occupation local fireman 
under classification engineers.” The reference to “ the loss of such 
business time ” has plain reference to the occupation of the insured, 
and the loss of time in such business means the loss of time in the 
business of a fireman. It has no reference to the whole range of 
business pursuits: The case of Lyon vs. Assurance Co. (46 Iowa, 
631), relied upon by appellant’s counsel, is not in point. In that 
case the obligation was to pay for loss of time while the insured was 
“totally disabled, and prevented from the transaction of all kinds of 
business.” It will readily be seen that the limitation in the policy 
in the case at bar is not so comprehensive as in the cited case. It 
is limited in this case to such business as the plaintiff was engaged 
in at any time he was insured. It is true that in one of the instruct- 
ions asked by the defendant the court did charge the jury that the 
disability must be such as to prevent the plaintiff from all business 
- of every kind. This was in conflict with the instructions given by 
the court on its own motion. But the conflict worked no prejudice, 
as the instruction asked was more favorable to the defendant than 
the case demanded, and the jury evidently followed the rule an- 
nounced in the instructions limiting the policy to the loss of time in 
the business or occupation of the plaintiff. 

4. Another question presented upon the construction of the writ- 
ten contract is the claim of appellant that the plaintiff was bound 
by the contract to give notice and make proofs of loss to the de- 
fendant at San Francisco. The basis for this claim is found in the 
application for insurance, and is as follows: “Any claim made 
under this policy is payable at the company’s office in San I’ran- 
cisco, Cal., or (at the option of the company) at the general agency 
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through which the policy is issued.” This is not a requirement 
that the notice and proofs of loss shall be made at the company’s 
office at San Francisco. The plaintiff transacted this part of the 
business with one Herrick, the general agent of the defendant at the 
city of Chicago. The record contains letters written by Herrick to 
the plaintiff in which he designates himself as general agent of the 
defendant, and there is nothing in the whole record from which it 
can be implied that it was necessary to give notice or proofs of loss 
at any other place. On the contrary, the plaintiff made a trip to 
Chicago at Herrick’s request, and by Herrick’s procurement plaint- 
iff was examined by two surgeons, one of whom testified as a wit- 
ness that he was the defendant’s surgeon for the state of Illinois, 
and that he made the examination of plaintiff in that capacity. In 
view of these facts, it should be conceded that the plaintiff applied 
at the proper place for an adjustment of his claim, and there was no 
error in the instructions to the jury on this question, nor in admit- 
ting in evidence the correspondence between himself and the com- 
pany’s office at Chicago. 

5. There are other questions of minor importance. They relate 
to alleged errors in the rulings of the court on objections made to 
the introduction of evidence. One of these is that the plaintiff was 
permitted in his examination as a witness in rebuttal to state a 
conversation had with an attorney in Chicago to whom he was 
taken by the defendant’s agents, in which the attorney called the 
plaintiff a liar, and stated that lawyers in the West did not have 
any sense, and that he would bulldoze the plaintiff out of his claim. 
It is claimed that this evidence should have been excluded. The 
plaintiff filed an additional abstract, in which it is shown that the 
defendant moved to exclude the evidence, and the motion was sus- 
tained. This abstract is not denied. It therefore appears that this 
evidence was, by order of the court, withdrawn from the consider- 
ation of the jury. We do not determine whether the evidence was 
material. 

6. Another objection is made to the refusal to permit a witness 
to answer a question propounded by defendant’s counsel. The 
record shows that the witness was afterwards permitted to answer 
the identical question without objection. The foregoing discussion 
disposes of every material question in the case, and leads us to the 
conclusion that the judgment of the district court should be 
affirmed. 
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Supreme Uourt of Minnesota. 


SUPREME COURT OF MINNESOTA. 


SOLI 
v8. 


FARMERS’ MUT. INS. CO., oF MANCHESTER.* 


A policy of insurance upon certain farm property included stables and “hay 
therein or in stack,”and designated the property as being in the posses- 
sion of the assured, who is referred to as residing on land (a farm) par- 
ticularly described. Held, that the policy covered hay in stack situate 
off the land so described, and two miles distant from the residence of the 
assured, although the articles of incorporation declared that only property 
under the ‘“‘ immediate control” of the assured should be subject to insur- 
ance. The agent of the company who effected the insurance. and made 
out the description of property inserted in the policy, knew of this hay, 
and, as between him and the assured, it was understood that it was to be 
covered by the policy. (a) 


Lovety & Moraay, for Appellant. 
W. E. Topp, for Respondent. 
Dickinson, J. 

Action to recover for a loss, by fire, of some hay in stack owned 
by the plaintiff, and claimed to have been covered by a policy of 
insurance which was issued by the defendant to him. It is a mat- 
ter of controversy whether the policy, properly construed, covered 
this hay, and attention will be particularly directed to some of the 
terms of the contract. The defendant was organized as a mutual 
insurance corporation, under chapter 83, Gen. Laws 1875, and 
amendatory acts, relating to “town insurance companies.” The 
articles of association, after stating the classes of property which 
might be insured, amon which were specified farm houses, barns, 
granaries, hay, grain, either in stack, barn, granary, or growing, 
farm machinery, live-stock, etc., adds: “ And such property shall 
be insured only when it is under the immediate control of the in- 
sured, and owned by him or her, and situate in the towns of” 
(specifying several towns). An application for insurance was exe- 
cuted by the plaintiff, which by the terms of the policy became a 
part of the contract. It appears that this was made out by an 
agent of the defendant on a printed blank furnished him for such 
purposes. In this application the property to be insured was de- 
scribed as follows: “On my dwelling-house, built of log and lumber, 
$100.00; household furniture therein and wearing apparel, $75.00; 


* Decision rendered, August 17, 1892. Syllrbus by the Court. : 

(a) In the case of Bergstom vs. Farmers’ Mutual Ins. Co., decided at the same time, it = 
held that a similar rule applied to hay harvested and stacked subsequent to the issue of the 
policy.—ED. INS. L 1 
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on stables built of lumber and other things, $15.00; on hay therein 
or in stack, $60.00; on granary built of lumber, $15.00; on 
grain therein or in stack, $175.00; on four horses, $200.00, 
[cattle, sheep, swine and other property are also speci- 
fied]—which property is owned by and in the possession of 
the undersigned, who resides on the N. W. } section No. 16, town 
of Moscow. * * *” The policy followed in almost exact terms 
this schedule of property insured, the same concluding as follows: 
« All being the property of the said Elling A. Soli, residing on the 
N. W. 4 section number 16, town of Moscow. * * *” We have 
marked by italics that part of the description which is claimed to 
cover the hay in question. The plaintiff lived at the place desig- 
nated in the policy where he had a farm of 80 acres, with his farm 
buildings. The hay for the loss of which a recovery is sought had 
been cut and stacked by the defendant on a marsh in section 7 of 
the same town, about two miles from his residence. The defense 
rests upon that fact, claiming that by the terms of the policy, read 
in the light of the clause in the articles of association recited above, 
only such property as was on the premises occupied by the assured 
as his residence was covered by the insurance. It was found by the 
court (the case being tried without a jury) that the hay referred to 
in the policy was the same hay for which a recovery is sought, and 
that the defendant, when the policy was issued, knew where the hay 
was, and that it was fully understood that the policy should cover 
it. The court also found that the hay was owned by and under the 
immediade control of the plaintiff. 

The provision in the articles as to the property to be insured 
being “ under the immediate control of the insured ” is not deemed 
to have a very important bearing upon the construction of this con- 
tract as respects the matter in controversy. This language does 
not necessarily, nor most naturally, bear the meaning which the 
defendant ascribes to it. The word “control,” of simple and well- 
understood import, is inadequate to express the condition or fact 
of the property insured being at, or in the immediate vicinity of, 
the place of residence of the assured. It might be under his im- 
mediate control, although it were situated on a part of his farm 
most remote from his residence and his ordinary farm buildings. 
Nor even doés the language express or imply the necessity of the 
property insured being upon the premises occupied as a resi- 
dence. A barn owned and used exclusively by the assured would 
be under his immediate (direct, without the intervention of any 
other) control, even though situated some distance from his home 
farm. If the purpose had been to restrict the operations of the 
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company to the insurance of property upon or in the immediate 
vicinity of the premises occupied by the insured as his residence, it 
is hardly supposable that this language would have been employed. 
The case justified the conclusion of the court that this property was 
under the immediate control of the plaintiff. He owned it, cared for 
it, and, as seems apparent, had actual and personal dominion over it. 

Turning now to the written contract, it is to be observed that it 
does not designate the location of the hay “in stack,” nor indicate 
its proximity to the buildings or residence of the assured. The 
clause stating on what governmental subdivision the assured resided 
would have to be strained in favor of the insurer to justify the in- 
ference that the insurance was only applicable to property situated 
at that place of residence, or in its immediate vicinity: and that as 
respects personal property elsewhere, although embraced in the 
general terms of the insurance, and without any reference to its lo- 
cation, the policy was not applicable. This would be quite con- 
trary to the principle by which courts are governed in such cases. 
They will be slow to import into the contract, by inference, qualifi- 
cations or conditions in favor of theinsurer; De Graff vs. Insur- 
ance Co., 38 Minn., 501, and cases cited. The defendant, having in 
terms, presumably of its own choosing, contracted to insure the 
plaintiff's “hay in stack,” without qualification as to its location, and 
as property of that nature might reasonably be expected to be else- 
where than about the farm buildings of the assured, there is to our 
minds no apparent reason why the contract should not be construed 
to be as broad and unqualified as are its express terms. We think 
that the court was right in construing it to embrace the hay in 
question. A contract substantially like this was construed in the 
same way in Sawyer vs. Insurance Co. (37 Wis., 503). The defendant 
was not deceived or uninformed (in a legal sense) as to the existence 
and location of this property, and the contract thus construed is no 
broader than the defendant must be supposed to have contemplated. 
1i3 agent who made out the application on which the policy was is- 
sued,formulating therein the terms of description which were put into 
the policy, and who procured the policy to be issued and sent to the 
plaintiff, had seen the hay and knew where it was located with ref- 
erence to the plaintiffs premises. He framed the terms of the ap- 
plication, with reference to that, and, as the evidence conclusively 
shows, with the intention of including this property. His knowl- 
edge, while thus acting in behalf of the defendant, is legally attrib- 
utable to the latter; and so we may say that the defendant pre- 
pared and issued its policy insuring unqualifiedly the plaintiff's 
“hay in stack,” knowing that he owned this hay in stack situate 
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some two miles from his farm buildings. We feel no doubt as to 
its being covered by the policy. We do not see that any question 
relative to the doctine of waiver is involved in the case as presented 
for review. Order affirmed. 


SUPREME COURT OF KANSAS. 


DWELLING-HOUSE INS. CoO. 
v8. 


JOHNSON Et At.* 


1. In an action to recover on a policy of insurance the plaintiff alleged the 
contract of insurance, the loss by fire, and the refusal of payment. The 
insurance company answered that a material condition of the contract 
had been broken, and that the rights of the assured under the policy 
had been forfeited. The plaintiff replied by a general denial. On the 
trial proof was offered, over objection, tending to show that the com- 
pany had waived the condition, and was estopped from taking ad- 
vantage of the forfeiture, and also that since the loss a final com- 
promise and settlement had been agreed upon between the assured and 
an agent of the company. Held, That this evidence and the instruc- 
tions based thereon were not within the issues, and should have been 
excluded. 


2. All acts, representations, and conduct relied on as an estoppel should be 
specially pleaded before evidence to establish the same can be received. 


Rosstneton, Suita & Datxuas and P. L. Sorzr, for Plaintiff in Error. 
Davin Overmysr, for Defendant in Error. 
JOHNSTON, J. 

This was an action brought by Johnson & Williams upon a fire 
insurance policy issued by the Dwelling-House Insurance Company. 
In their petition they set forth the contract of insurance, the pay- 
ment of the premium, the destruction by fire of some of the 
property insured on December 26, 1886; that the loss sustained 
was $1,600; and that the company had refused to pay the loss, 
although the plaintiffs had performed all the conditions of the 
policy incumbent upon them. The defendants answered, admitting 
the execution of the policy, but alleging a breach of the condition 
of the same in regard to incumbrances. The company averred 
that in the written application for insurance, upon the faith of 
which the policy was issued, Johnson & Williams represented and 
declared that they were the absolute owners of the property 
sought to be insured, and that their property was unincumbered, 





* Decision rendered, July 9, 1891. Syllabus by the Court. 
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when in fact there was upon the property at the time of the execu- 
tion of the policy a mortgage lien and incumbrance; and they 
allege that there was a provision of the policy to the effect that, if 
the interest of the insured in the property was at the time of the 
execution of the policy or should become any other or less than a 
perfect legal and equitable title, free from all liens whatever, except 
as stated in writing upon the policy, then the policy should be 
absolutely void. It was further alleged that the insured, without 
the knowledge or consent of the company, and in violation of the 
provisions of the policy, executed and delivered another mortgage 
upon the property after the execution of the policy and before the 
loss occurred. The reply of Johnson & Williams was a denial of 
the foregoing facts alleged in the answer. The trial resulted in a 
verdict and judgment against the company, and it complains of 
the ruling of the court in admitting testimony and in instructing 
the jury. 

On the trial the plaintiffs below were permitted to offer proof 
tending to establish a waiver of the condition of the policy respect- 
ing incumbrances, and such as would estop the company from urg- 
ing the forfeiture against a recovery on the policy. It is undis- 
puted that at the time the contract of insurance was made there 
was a mortgage of $3,500 upon the property insured, and it had 
not been discharged when the loss occurred. Testimony was 
given over objection that the agent wrote the answers in the 
application respecting incumbrances after it had been signed by 
the assured, and also tending to show that the agent knew of the 
existence of the mortgage when the contract of insurance was 
made. The court instructed the jury that, “as the local agent 
might by contract indorsed on the policy have waived the answer 
to the questions with respect to incumbrances, or might have 
waived the condition concerning the mortgage, so he may by acts 
and conduct of dealing with the assured do that which amounts to 
such waiver.” Testimony was also introduced concerning a settle- 
ment made by one Peck, an adjuster of the company, shortly after 
the fire occurred, by which it was agreed between the insured and 
the adjuster that, if a reduction of $112 was made from the amount 
claimed, the loss would be paid at once. In respect to this defense 
the court charged the jury: “Ifyou find from the evidence that 
after the loss by fire of the insured property on or about January 
22, 1887, Peck, the adjuster of the company defendant, went on the 
plaintiffs’ premises, and assisted the plaintiffs to make the proof 
of loss, and that said adjusting agent had full knowledge of the 
mortgage on the premises of the plaintiffs, if there was a mort- 
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gage, and that said adjusting agent of defendant, with full knowl- 
edge of all the facts, agreed with the plaintiffs, as a final set- 
tlement of the loss, to pay plaintiffs the sum of $1,488 as such 
settlement, and that the plaintiffs agreed with the adjusting agent 
of defendant to accept $1,488 in full satisfaction of the loss under 
this policy, then the parties should stand by this settlement, and 
your verdict should be for the plaintiffs for $1,488, with interest at 
7 per cent from the time this sum was made payable by the agree- 
ment of the parties, if you find there was such agreement entered 
into.” It is said that the amount named in the verdict of the jury 
corresponds with the amount mentioned by the cvurt in its instruc- 
tion. It is insisted that ;this evidence and these instructions are 
not within the issues, or warranted by the pleadings in the case, 
and we are forced to that conclusion. The conduct and acts of the 
agent and the adjuster relied on as a waiver form an important 
condition of the contract, and, to estop the company from claiming 
a forfeiture, should have been specially pleaded; and the same may 
be said respecting the compromise and settlement which has been 
referred to. This was new matter, which should have been set 
forth in the reply with frankness and certainty, so that the company 
could have been prepared to meet the issues with its proof. As the 
issues were framed the company had no notice that the assured 
would make any claim of waiver or estoppel. They set up in their 
petition the contract, the loss, and the refusal of payment. The 
company answered that certain conditions of the contract had been 
broken, and hence no recovery could be had. The assured replied 
by a mere denial, which was nothing more than to say that no 
breach had occurred. It gave no intimation that the assured 
admitted the existence of an incumbrance, but insisted that the 
company was estopped to take advantage of a forfeiture. The con- 
dition alleged to have been broken was an important one. In 
respect to it the court charged the jury that a breach of the same 
would render the policy void, and defeat a recovery unless the 
company was estopped by its own acts, or had waived the warranty 
given by the assured. If the acts of waiver and estoppel had been 
pleaded, there was sufficient testimony produced by plaintiffs below 
to warrant the instructions given by the court. Undoubtedly an 
agent clothed with the authority or apparent authority of the agent 
in this case may waive the conditions and stipulations in the policy, 
and might also by his knowledge and acts estop the company from 
availing itself of a breach of condition or a forfeiture in certain 
cases. The evidence given to the jury on this subject, however, 
Vor. XXI.—58. 
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did not controvert the truth of the defense pleaded by the com- 
pany, but practically admitted it, and then assigned reasons why 
the company should not be permitted to avail itself of such a 
defense. It is uniformly held that a waiver or estoppel must be 
specially pleaded before evidence to establish the same can be 
admitted. Under our code the facts relied upon as a ground of 
action or defense must be clearly and concisely stated, and a 
definite issue presented, so that the opposite party may not be 
taken by surprise upon the trial, but may be fairly notified of what 
he is required to meet. The new matter introduced in this case 
was not put in issue by the pleadings, and the company may, as 
they allege, have been taken by surprise, and wholly unprepared 
with their proof to contest the new issue. Neither the evidence 
introduced nor the instructions based thereon are warranted under 
the pleadings as they exist, and before they can be properly 
received the reply must be amended. As tending to sustain this 
conclusion, we cite Insurance Co. vs. McLanathan, 11 Kan., 533; 
Railroad Co. vs. Grove, 39 Kan., 731; Railroad Co. vs. Irwin, 35 
Kan., 286, 10 Pac. Rep., 820; Insurance Co. vs. Hutchins, 53 Tex., 
61; Hays vs. Association, 76 Va.,225; Lumbert vs. Palmer, 29 Iowa, 
104; Northrup vs. Insurance Co.,47 Mo., 435; Warder vs. Baldwin, 
51 Wis., 450; City of Delphi vs. Startzman, 104 Ind., 343; Phillips 
vs. Van Schaick, 37 Iowa, 229; Dale vs. Turner, 34 Mich., 405; Pom. 
Rem., §§ 556, 590, 661. Error is assigned on the refusal of the 
court to permit an amendment of the answer just before entering 
upon the trial. The facts set forth in the proposed amendment 
constituted a defense, but the record fails to show any sufficient 
reason for the delay in presenting this defense; and, as the matter 
of amendment at that stage of the proceeding is largely within the 
discretion of the court, we cannot hold the ruling to be a reversible 
error. As there must be a new trial of the case, an opportunity 
will be given to both parties to amend their pleadings, and the 
objections suggested can thus be overcome. We find nothing 
more in the record that requires attention, but the errors mentioned 
compel a reversal of the judgment and the granting of a new trial. 
All the justices concurring. 





Mosness vs. German American Ins. Co. 


SUPREME COURT OF MINNESOTA. 


MOSNESS 
v8. 


GERMAN AMERICAN INS. CO., or NEw YorRK.* 


The language of a fire insurance policy, made a part of the complaint herein, 
which provided for the selection of appraisers and an award, in case the 
parties differed as to the amount of loss, considered and construed. Held, 
that said language constituted a condition precedent to a right of action 
by the assured. 

From the complaint it affirmatively appeared that a dispute had arisen which 
called for an appraisal and award. The plaintiff alleged generally that 
he had complied with all of the terms and | nage all of the conditions 
precedent found in the policy, required of him, but failed to state that 
appraisers had been selected, or an award made, or to allege any facts 
which would relieve him from submitting to an appraisal and award, or 
excuse him from being bound by the provisions of the policy in respect 
thereto. Held, that the complaint failed to state a cause of action. 

A party cannot be allowed to rely on allegations found in his adversary’s 
pleadings to make out his cause of action or defense, and at the same time 
put these allegations in issue by denials. 

Where the complaint fails to state a cause of action, there cannot be, strictly 
speaking, a departure in the reply. 

The rejection and exclusion of pertinent and material testimony on a hearing 
before appraisers is usually fatal to the award, and the fact of such re- 
jection and exclusion may be established by a mere preponderance of evi- 
dence; but, if the attempt is made to avoid an award on the ground of 
partiality, conspiracy or fraud on the part of the appraisers, every pre- 
sumption must be made in favor of fairness, and it should not be set aside 
except upon clear and strong proof. 


Krrcwet, Conen & Suaw, for Appellant. 
O. Mosnzss, pro se. 


Cots, J. 

This action was brought to recover for insurance upon plaintiff's 
household goods, wearing apparel, and other chattels, damaged, 
and, in part, wholly destroyed, by fire. There was insurance in 
another company on the same property by consent. The complaint 
contained the usual allegations; among others, that plaintiff had 
performed and complied with all the terms and conditions prece- 
dent found in the policy, a copy of which was made part of the 
pleading. It was also alleged that, after having examined the 
plaintiff’s loss, the defendant company insisted upon paying a cer- 
tain named sum, much less than the amount stated as the amount 
of the loss, in full satisfaction of its share thereof. The answer set 
forth, in bar of the action, that soon after the fire, in accordance 
with the provisions of the policy, the parties selected two apprais- 

* Decision rendered, July 1, 1892. Syllabus by the Court. 
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ers, and these two chose an umpire, who were to determine the 
amount of the loss, and that an award was made by one of these 
appraisers and the umpire. The agreement for submission and the 
award were made a part of the answer. The reply admitted the 
submission and the making of the award, but alleged fraud and 
misconduct on the part of the persons who made the award in sev- 
eral particulars, and, among other things that they declined and 
refused to hear testimony as to the character or value of any of the 
property which plaintiff claimed was totally destroyed, and that 
they were unacquainted with its value, and had no means to ascer- 
tain the same, or plaintiff's loss and damage, except from the testi- 
mony which plaintiff unsuccessfully attempted to spread before 
them. A large number of appellant’s objections to the reception of 
plaintiff's evidence, and many of its assignments of error, have ref- 
erence to the claim of its counsel that in the reply there was a de- 
parture from the case presented by the complaint. The material 
allegations of the various pleadings, and that the contract of insur- 
ance as found in the policy was made a part of the complaint, have 
already been stated. It is contended that from the language 
of the policy it expressly and distinctly appears that, in case 
of a disagreement between the insurer and the insured over 
the amount of the loss, an award by appraisers, selected as therein 
provided for, was an essential part of the contract, and a condition 
precedent to plaintiff's right of action; citing Gasser vs. Insurance 
Co., 42 Minn., 315. The language in regard to an appraisal and an 
award, found in the policy now being considered, is unlike that dis- 
cussed and passed upon in the Gasser Case; but we are unable to 
say that it substantially differs in any respect, or that its import 
and legal effect can be distinguished, and the respondent has not 
undertaken to point out wherein there is any material difference,— 
a difference which would warrant usin asserting that in the case at 
bar the provisions as to an appraisal for the sole purpose of ascer- 
taining the amount of a loss in case of a dispute, and an award, 
were not an essential part of the contract, and a condition preced- 
ent to plaintifi’s right of action. The present policy stipulated 
that, whenever an ascertainment or estimate of the amount of a loss 
becomes necessary, it “ shall be made by the insured and this com- 
pany, or, if they differ, then by appraisers, as hereinafter provided; 
and, the amount of loss or damage having been thus determined, 
the sum for which the company is liable pursuant to this policy 
shall be payable sixty days after due notice, ascertainment, estimate, 
and satisfactory proof of loss” have been received. The manner of 
selecting the appraisers and an umpire, and their mode of proce- 
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dure, is also set forth; and it is further stipulated, partly a repeti- 
tion, that the amount of the loss “shall not be payable until sixty 
days after the notice, ascertainment, estimate, and satisfactory 
proof of loss had been received by this company, including 
an award by appraisers, when an appraisal has been required.” 
And, finally, there is a provision that no suitor action “for 
the recovery of any claim shall be sustainable,” under the policy, 
until after full compliance by the assured with all the foregoing re- 
quirements.” Construing together, as they must be construed, the 
various provisions found in the present policy in reference to an 
appraisal and award, we are of the opinion, as before stated, that 
they do not differ materially from similar provisions considered and 
construed in the case heretofore alluded to. The: language used 
constituted a condition precedent to plaintiff's right of action, when 
circumstances transpired to which the language was applicable; that 
is, when the insurer and insured disagreed over the amount of the 
loss. Now, from the allegations of the complaint, it clearly ap- 
peared that a dispute had arisen between these parties as to the 
very matter covered and provided for by these provisions, and that 
there existed a condition of affairs which demanded an appraisal 
and award in the manner expressly stipulated for in the insurance 
contract. Although setting forth a state of affairs which invoked 
and required an ascertainment of the amount of the loss by apprais- 
ers as a condition precedent to his right to sustain an action against 
defendant company, the plaintiff failed to allege specifically that ap- 
praisers had been selected, and that an award had been made or 
attempted by them, and consequently failed to state any reasons 
why he should not be bound thereby. He made no attempt to aver 
facts, which, if established upon the trial, would have excused him 
from compliance and performance, and would have relieved him 
from the obligation to abide by all of the terms and conditions of 
the policy. He contented himself by alleging, generally, that he 
had complied with and performed the terms and conditions prece- 
dent of the policy required of him, evidently having in mind Gen. 
St. 1878, c. 66, § 109, and under which it is possible that he might 
have been allowed to show the selection of appraisers. But he 
omitted to allege that an award had been rendered. It is obvious 
that ‘no cause of action was stated on an award, and none in avoid- 
ance of an award, and that nothing was alleged which excused or 
relieved the plaintiff from abiding by terms and conditions of the 
policy in reference to an appraisal and award. The complaint was 
therefore defective, in that it failed to state facts sufficient to con- 
stitute a cause of action. But respondent urges, if this be true, 
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that the defect was supplied by the answer. Taking the com- 
plaint and answer together, a cause of action for the amount of the 
award was made out, and, had the plaintiff rested upon these two 
pleadings, his position would be unassailable. But this he did not 
do. By means of certain averments in his reply, which, with others, 
should have been in his complaint, the plaintiff put in issue and de- 
nied the very allegations found in the answer on which he must 
now rely as curing the defective complaint and making out a cause 
of action for the amount of the award. This certainly ought to de- 
prive him of the benefit of these averments in the answer. A party 
cannot be allowed to build up and make out his cause of action or 
defense upon allegations found in his adversary’s pleadings, and at 
the same time put them in issue by denials. So that the plaintiff 
herein commenced the trial with a complaint which failed to state 
facts sufficient to constitute a case of action. Of course, he could 
not supply the omissions and defects of the complaint by any alle- 
gations in the reply. 

Strictly speaking, it cannot be said, as contended by counsel for 
appellant, that there was a departure in plaintiff's reply from the 
case stated in thecomplaint. The test suggested in Estes vs. Farn- 
ham (11 Minn. 423, Gil. 312) is valueless, because no testimony 
whatsoever should have been received under the defective pleading. 
And under the definition given in Trainor vs. Worman (34 Minn. 
237), there was no departure, because the plaintiff could not quit or 
depart from a case made in the complaint, when none had been 
made. The point that the complaint failed to state a cause of ac- 
tion, and therefore no testimony should have been received under 
it, was covered by the repeated objections made to any evidence of 
the value of the articles said to have been destroyed. The defend- 
ant’s motion for a new trial should have been granted on this 
ground alone, and it seems hardly necessary to add that, before 
such new trial can properly take place, the complaint should be 
amended so as to state plaintiff’s real cause of action. 

In view of future proceedings herein, a brief reference to one or 
two matters which have been discussed by counsel may not be out 
of place. The parties were entitled to a hearing, and to introduce 
evidence as to the amount of plaintiff’s loss to the appraisers. The 
exclusion of pertinent and material testimony by appraisers is usu- 
ally fatal to the award. An exception to the general rule in this re- 
spect is mentioned in Hall vs. Insurance Co. (57 Conn., 105), but this 
case comes not within that exception. The burden of proof wiil be 
on the plaintiff to show that pertinent and material evidence offered 
by him as to the amount of his loss was rejected and excluded by 
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the appraisers, and no more than a fair preponderance of evidence 
is required to show this. But if the plaintiff attacks the award 
otherwise, as he has already by the allegations found in his reply, 
by proof of partiality, conspiracy, or fraud on the part of those who 
made it, every presumption must be made in favor of fairness, and 
the award should not be set aside, except upon clear and strong 
proof: Brush vs. Fischer, 70 Mich., 469; Overby vs. Thrasher, 47 
Ga., 10; Insurance Co. vs. Goebring, 99 Pa., St. 13. There is noth- 
ing, so far as is disclosed by the present record, in appellant's con- 
tention that the plaintiff acquiesced in the appraisement proceed- 
ings, and i3 estopped to question their regularity. 

Judgment reversed. 
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A person authorized to accept risks, to agree upon and settle the terms of in- 
surance, and to carry them into effect by issuing or renewing policies, 
must be regarded as a general agent of the company. 

When the facts are undisputed, the court is authorized to determine whether 
they create an agency, and, if so, with what powers and limitations. 
This power of the court should be exercised only in a very clear case, and y 
in no case when the evidence is to any extent conflicting, or when the } 
evidence is such that different minds might honestly draw different con- ; 

clusions therefrom. 













Corson, J. 

This case was argued and submitted at the April term, 1891, of 
this court, and the judgment of the court below was affirmed: 20 
Ins. L. J., 871. A petition for a rehearing was filed, and, by reason 
of the important questions involved, was granted. The case was 
re-argued at the October term, when the counsel for appellant not 
only argued the case orally, but submitted an elaborate and ex- 
haustive brief and printed argument. The first point made by the 
learned counsel is that the court erred in its decision in holding 
that Ben Phelon, who issued the policy in controversy in this action, 
was the general agent of the defendant, and contends he was only 
a special agent. We assumed, in our opinion, without discussing 
the question, that Phelon was a general agent of the defendant, and 
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a careful examination of the question leads us to the conclusion that 
we were correct in designating him as such. The instrument ap- 
pointing Mr. Phelon is given in full in the record, and the part 
material to the question here presented is as follows:— 

The Dakota Fire and Marine Insurance Company of Mitchell, having appointed 
Ben Phelon, of New Orleans, in the county’ of —and state of La., the agent of 
said company, to solicit and contract for insurance by said company against loss 
or damage by fire, lightning, and tornado, and the risks of inland navigation and 
transportation, in the locality above described, and the vicinity thereof, and to 
issue the policeis therefor, subject to such rules, directions, and regulations as 
said company has made, or may hereafter from time to time impose; and subject, 
further, to the right of said company to cancel any policies or contracts of insur- 
ance that may be made by said agent; and also further subject to the right of said 
company, by notice in writing addressed to said agent, at the place above indi- 
cated, or personally by an agent of this company duly authorized to revoke and 
discontinue said agency: It is agreed that said agent will mail direct to the said 
company, at Mitchell, Dakota, the application or daily report, upon which any 
policy may be written, not later than the day on which such policy is written, or 
the date of the making of the contract of insurance; and shall, upon request of the 
company furnish to it full information respecting any risk upon which he may 
have issued a policy of insurance. * * * 


It will be observed that by this instrument Phelon was authorized 
to solicit and contract for insurance at the city of New Orleans, 
“and the vicinity thereof,” and “ to issue policies therefor.” He was 
required to furnish the company “full information respecting any 
risk upon which he might issue any policy of insurance.” It will 
thus be seen that he was not a mere soliciting agent, but that he 
had full authority to contract for insurance, and issue policies there- 
for, without communicating with the home office otherwise than 
by reporting the policies he had issued. The power would, of 
course, include the power of fixing the amount of premium to be 
paid, and all the other incidents connected with the contract. It will 
be further noticed that his authority not only included the city of 
New Orleans, but “the vicinity thereof,’—a rather comprehensive 
term. That he possessed blank policies, signed by the proper offi- 
cers of the company, is not only apparent from the terms of the 
contract, but from the evidence in the case, as it seems he issued 
the policy in controversy without submitting the risk to the home 
office. In a well-considered case, decided by the commissioners of 
appeals of the state of New York, Dwight, commissioner, says: 
“Tt is clear that a person authorized to accept risks, to agree upon 
and settle the terms of insurance, and to carry them into effect by 
issuing and renewing policies, must be regarded as a general agent 
of the company:” Pitney vs. Insurance Co., 65 N. Y., 6. See, 
also, Post vs. Insurance Co., 43 Barb., 359; Carroll vs. Insurance 
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Co., 40 Barb., 292; Lightbody vs. Insurance Co., 23 Wend.; 18; Mc- 
Ewen vs. Insurance Co., 5 Hill, 105; Gloucester Manuf’g Co. vs 
Howard Ins. Co., 5 Gray, 498; Krumm vs. Insurance Co., 40 Ohio 
St., 225. The part of the opinion in Pitney vs. Insurance Co. above 
quoted is made part of the text in May, Ins., § 126. See, also, § 
129. Under the head of “ Universal, General, and Special Agents,” 
Mr. Mechem, in his work on Agency, says: “A universal agent is 
one authorized to transact all the business of his principal of every 
kind. A general agent's an agent who is empowered to transact 
all the business of his principal of a particular kind or in a particu- 
lar place. A special agent is one authorized to act only in a specific 
transaction:” Mechem, Ag., § 6. Ben Phelon comes, we think, 
precisely within the definition of a general agent as given above. 
The authorities, no doubt, are to some extent conflicting, but it 
seems to us the rule laid down in the decisions in New York and by 
Mechem is as precise and definite as any that can be given. 

The second and main contention of the counsel is that the quest- 
ion of agency is always a question of fact for the jury. In this con- 
tention we cannot agree with counsel. We know of no rule that 
makes the question of agency an exception to the general rule that, 
when there is not sufficient evidence, in the opinion of the court, to 
warrant a jury in finding a verdict,—and if found it would be set 
aside by the court,—it is the duty of the court to direct a verdict. 
And the same rule applies to the admission of evidence of the acts 
of one to bind the principal, who has not by the evidence been 
shown to be an agent. Mr. Mechem in his work on Agency says: 
“And so, when the facts are undisputed, the court must determine 
whether they create an agency, and, if so, with what powers and 
limitations; and this is equally true whether it is sought to estab- 
lish the agency by previous authorization or by subsequent ratifica- 
tion:” Mechem, Ag., § 105; Gulick vs. Grover, 33 N. J. Law, 463; 
London Savings Fund Soc. vs. Hagerstown Savings Bank, 36 Pa. 
St., 498. 

This seems to be a reasonable and proper rule. Surely a person 
ought not to be bound by the acts or declarations of an alleged 
agent until there is sufficient evidence to warrant a jury in finding 
that such person is, in fact, an agent. This power of the court 
should, undoubtedly, be exercised only in a very clear case, and in 
no case when the evidence is to any extent conflicting, or when the 
evidence is such that different minds might honestly draw differ- 
ent conclusions therefrom. The inferences or conclusions, however, 
must be such as can reasonably be drawn from the evidence itself. 
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Jurors cannot be permitted to base their verdict upon mere specu- 
lation or conjecture of facts that might exist, or upon theories 
invented by. themselves or by counsel, entirely unsupported by the 
evidence: Stone vs. Crow (S. D.) This is well illustrated by the 
contention of the learned counsel in this case. Speaking of the map 
sought to be introduced in evidence, he says: ‘The jury would 
have been justified in drawing the inference that, when Jacob D. 
Henderson had the conversation with Badet, the secretary of the 
plaintiff, in reference to insurance, he then made said map with the 
knowledge of said Badet, for the purpose of obtaining said insur- 
ance, and that in this case the map was so used.” Yet Badet and 
Henderson were both witnesses in the case, and the map is not 
mentioned or referred to by either of them. Now, if the fact was 
as claimed, would it not have been brought out in the evidence of 
one of them at least? Would not the inference that all men would 
naturally draw from the evidence of these two witnesses be that no 
such fact existed? Would not the failure of either witness to re- 
fer to or mention this map be quite conclusive that no such fact as 
that stated existed? If, as it was claimed, this map constituted 
material evidence in the case, would it be probable that able coun- 
sel in examining these witnesses would not have brought out some 
evidence in regard to the map? The absence of any such evidence 
would seem to be conclusive that the fact did not exist. 

The learned counsel further insists that there was evidence tend- 
ing to prove that Henderson Bros. were acting as the agents of 
plaintiff in obtaining the insurance policy in controversy, and that 
it should, therefore, have been submitted to the jury. But, upona 
re-examination of the evidence as found in the record, we are un- 
able to discover such evidence. Henderson Bros. were local insur- 
ance agents at South Bend, where the plaintiff's property insured 
was located, and where the plaintiff was engaged in business. They 
were agents for and represented a number of insurance companies. 
This fact must be kept in view, in order to a full understanding as 
to what occurred between them and the officers of the plaintiff. 
Having a clear view, then, of the position of the parties, the plaintiff 
with property in South Bend which it desired to keep insured, and 
Henderson Bros. agents at South Bend for various insurance com- 
panies desiring to secure business, we can see that only one con- 
struction could reasonably be given the little conversation occurring 
between Henderson and Badet in regard to insurance, and that is 
that Henderson Bros., as agents of the various companies they rep- 
resented, wanted to secure the plaintiff's insurance business, and 
that plaintiff consented that they might insure this property in their 
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companies. Any other construction, when the relative situations 
of the parties are considered, would be a clear perversion of the 
language used. The plaintiff probably never thought of employing 
an agent to act for it, but consented that Henderson Bros., who 
were selling insurance, might insure its property. The case is quite 
analogous to May vs. Assurance Co., 27 Fed. Rep., 260. The evi= 
dence so clearly established the fact that Runk & Co. were the 
agents or sub-agents to Ben Phelon, and consequently of the de= 
fendant, that the court was fully justified in so holding as a matter 
of law. There was no question upon that branch of the case to 
submit toajury. The evidence shows that Runk & Co. and Ben 
Phelon were the agents of each other in placing certain insurance 
business, for which each paid the other a commission. It is true 
Runk & Co. were unknown to the defendant, but, it having in- 
trusted Ben Phelon with authority to contract for insurance and 
issue policies therefor, the company necessarily permitted him to 
use such methods in examining and determining the character of 
risks as he might deem proper. As stated by Judge Brewer in the 
case last cited: “It is not to be expected that a general agent 
located in a city like Minneapolis can personally go and examine all 
the risks offered him. * * * If, instead of making an examina- 
tion himself, he prefers or is willing to take the representations of 
another insurance agent, the company is bound by the act.” If he 
may rely on such agents in the city, he may, we think, rely upon 
agents in whom he has confidence in a distant city. The company 
selects its own agent after fully investigating his character and 
fitness for the position, and his acts, within the line of his agency 
and authority, are binding upon his principal: Lyon vs. Insurance 
Co., 6 Dak., 67. 

We are unable to see upon what possible theory a verdict for the 
defendant, had the jury so found, could have been permitted to 
stand, if it had been based upon the falsity of the representations 
in the policy. That a policy was issued by Phelon upon the prop- 
erty, thatthe property was destroyed by fire, and that plaintiff 
paid to the party who delivered the policy the premium, are facts 
not controverted. That Runk & Go. actually received the premium 
is virtually conceded; that they exchanged business with Phelon, 
for which he paid them a commission, is not controverted; and 
that they kept a mutual account, charging each other with prem- 
iums and commissions, is clearly proven,—the only controversy 
being as to the state of their accounts at the time the premium for 
this policy was received; and that they allowed Henderson Bros. a 
commission on all policies requested by them is clearly proven. 
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This being so, Runk & Co. and Henderson Bros. were practically 
subagents of the defendant, and no representations of either of 
them to Phelon or the defendant could bind the plaintiff: Lyon vs. 
Insurance Co., supra. 

The learned counsel for the defendant contends that the law ap- 
‘plicable to insurance brokers applies to Henderson Bros. and Runk 
& Co., but under the evidence in this case we cannot so hold. They 
in no sense, so far as the evidence discloses, acted as brokers for 
the plaintiff. 

Counsel also contends that as the court submitted to the jury the 
question, for whom were Henderson Bros. and Runk & Co. acting 
in receiving the premium? it was equally its duty to submit to the 
jury the question, for whom were these parties acting in procuring 
the insurance? But, assuming the court properly submitted the 
question as to the premium to the jury, it does not follow that it 
should have submitted the question of agency, as to which there 
was no conflict in the evidence. There being no such conflict, the 
court was the proper tribunal to determine whether or not the jury 
would be justified upon the facts in finding them the agents of the 
plaintiff; and upon this evidence we think the court ruled correctly. 

We have re-examined the instructions of the court, and find no 
error therein. The whole charge of the court must be taken to- 
gether. The following portion of the charge of the court was ex- 
cepted to: “The premium was paid to Henderson Bros. Was it 
paid to them by the plaintiff with the belief that they were the 
agents of the defendant, and authorized to receive the same?” This 
alone might be objectionable, but this is only a portion of the sen- 
tence. The court proceeds, and concludes the sentence as follows: 
“ And had the defendant intentionally, or by want of ordinary care, 
caused or allowed the plaintiff to believe that Henderson Bros. were 
authorized to receive the same as agents of the defendant?” As 
thus stated, we think that portion of the charge is substantially 
correct. The next portion of the charge that the defendant's coun- 
sel contends does not state the law correctly is as follows: “The 
court instructs you that if you find from the evidence that the 
amount of the premium, less the commissions thereon, usual in the 
insurance business, reached Ben Phelon, or any other agent of the 
defendant authorized to receive the same, as hereinbefore defined 
and explained, by means of drafts transmitted in the usual course 
of business, or by the offset of mutual accounts current in the usual 
course of business, the premium was received by the defendant.” 
The objection made to this is that there was no evidence as to what 
the usual commissions were. In this we think the counsel is in 
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error. Henderson and Mrs. Henderson stated that, in remitting 
premiums to Runk & Co., they usually deducted 15 per cent of the 
premium as commissions. Phelon testified that in his business with 
Runk & Co. he usually allowed them 15 per cent, and they allowed 
him the same. Runk and a clerk of that firm testified to substan- 
tially the same as to the commissions. Under the views we have 
expressed, the latter part of the instruction was not material in this 
case, as it is virtually conceded that Runk & Co. received the premi- 
um. Phelon, by transmitting to them an executed policy, made 
_ them his agents for collecting the premium; and when they received 
it, it was in effect received by him, and hence by the company. But, 
had the instruction been material in the case, we think the law was 
correctly stated. In Wood on Insurance (page 74) the author says: 
“It may be said that payment of the premium to an officer or duly- 
authorized agent of a company, in any of the ordinary modes 
adopted in business, will be binding upon the company.” See, in 
addition to the cases cited in our former opinion, Insurance Co. vs. 
Huth, 49 Ala., 529; First Baptist Church vs. Brooklyn Fire Ins, 
Co., 19 N. Y., 305; Wood, Ins., pp. 921, 925; Young vs. Insurance 
Co., 45 Iowa, 377; Insurance Co. vs. Carter (Pa. Sup.); Pittsburgh 
Boat Yard Co. vs. Western Assur. Co., id. The judgment of the 
court is reaffirmed. 
Bennett, J., concurring. Kellam, P. J., did not sit in the ease, 
nor take any part in the decision. 


SUPREME COURT OF NEBRASKA. 


TALCOTT 
v8. 


FIELD Er at.* 


While ordinarily a policy of life insurance payable to the wife upon the death 
of her husband is not subject to be applied in payment of his debts, yet 
where the policy is in the form of an endowment, a certain sum to be 
repaid after a specified number of years, the transaction is in the nature 
of a loan, the insurance being a mere incident; and, where the premiums 
have been paid by an-insolvent debtor, the insurance money on such 
policy received by the wife during the lifetime of the husband is not 
transmuted so as to be hers as against the creditors of the husband, but 
is subject to their claims. 


* Decision rendered, May 18, 1892, Syllabus by the Court. 
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J. E. Copsey, for Plaintiff in Error. 
A. H. Bascocx and A. D. McCanptxzss, for Defendants in Error. 


Maxwett, C. J. 

This action was brought by the plaintiff against the defendants 
in the District Court of Gage County to subject certain property to 
the payment of his judgment. The court below found the issues 
in favor of the defendants, and dismissed the action. The only 
testimony in the case bearing upon the question in controversy is 
that of Field and wife, and that is far from satisfactory. It appears | 
that several years ago Field & Bro. were conducting a notion store 
in Rock Island, and seem to have been in business for many years; 
that the stock was worth about $20,000; that an uncle of the part- 
ners had sold them the stock some fourteen years before, taking a 
chattel mortgage thereon, which he had kept alive; that he had in- 
dorsed for the partners and signed notes with them,—these trans- 
actions are neither fully nor clearly set out; that Field possessed a 
dwelling-house of about the value of $4,500, upon which were two 
mortgages, in the aggregate about $2,500; that the uncle took 
possession of the store under his mortgage, and seems to have 
been paid in full; that a compromise was effected with a number 
of other creditors at 32} cents on the dollar, but the plaintiff re- 
fused to accept this amount, and recovered judgment on his debt, 
which.seems to have been incurred just before the failure of Field & 
Bro.; that in 1889 he brought an action in this state on the judg- 
ment, and recovered judgment thereon for the sum of $3,016.39, 
upon which an execution was issued and returned unsatisfied. It 
also appears that the mortgages on the dwelling-house in Rock Island 
were foreclosed, and the property purchased by the mortgagee, the 
mother of Mrs. Field, and by her conveyed to the latter; that this 
house was afterwards sold for $4,250, and the money invested in 
the land in controversy. It also appears that the husband had 
taken out a fifteen years’ endowment policy on his life in favor of 
his wife; that he paid the premiums, and at the expiration of the 
fifteen years she received $2,040, which it is claimed was invested 
in the live-stock to be referred to presently. The husband is 
also engaged in the coal business at Beatrice in his wife’s name. 
In the fourth paragraph of her answer the wife alleges. 

“This defendant further admits that at the commencement of 
this action she owned the following real and personal property: 
The north half of section 21, in township 1 north, of range 5, and 
the southwest quarter of the southeast quarter of section 16, in 
said township and range, of the value of about $6,000, upon 
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which real estate there is a mortgage of $3,500 unpaid, and not 
yet due, drawing interest at 74 per cent per annum, and the follow- 
ing personal property, viz. :— 

About 33 head of horses and colts, worth about 

About 77 head of cattle, worth about 

About 50 head of hogs, worth about... . 

“This defendant alleges that the said defendant James R. C. 
Field has no right, title, or interest in said property, or any part 
thereof, at the commencement of this action, or any time since; 
and that this defendant did not at said date, or at any other time 
since, hold the title of the property in the petition described, in 
trust for the defendant James R. C. Field, in whole or in part, and 
denies that said property, or any part hereof, is kept in her name 
for the purpose of defrauding the plaintiff in the collection of his 
judgment, but, on the contrary, alleges that all property in her 
name, and held by her, and described in plaintiffs petition, is 
her own separate estate, owned by her by absolute title, and not 
acquired from her said husband by gift, grant, sale, or otherwise.” 

It also appears that the husband has had full and absolute con- 
trol of the business of his wife, and without compensation, or an 
agreement therefor, has given her the benefit of his time and labor. 
The effect has been that the wife has prospered while creditors 
of the husband have been compelled to look on at a distance. 
A policy of life insurance is a contract in consideration of certain 
payments to the insurer for which it undertakes to pay a certain 
sum upon the death of the person whose life is insured: 3 Kent, 
Comm., 366. Under the endowment plan, however, the insurer un- 
dertakes, upon the payment of a certain amount, to pay the 
insured or such person as he may designate a certain specified 
sum in a given number of years. It is more like an investment 
than insurance, the latter being a mere incident, and not the main 
purpose of the transaction. Now, it may be conceded that where 
a reasonable amount of insurance is effected upon ‘the life of a 
husband, the sole object being to provide a fund for the support 
of the beneficiary in case of the death of the insured, that such 
fund will not ordinarily be liable for his debts. Where, however, 
the money or a considerable portion of it is to be repaid in his 
lifetime, the transaction partakes more of the character of a loan. 
On principle, the insured might deposit the premiums in a bank 
on time certificates, drawing interest, and at the end of fifteen 
years draw the same with accrued interest. Such funds remain 
the property of the debtor; so in case of an endowment policy. 
The transaction is simply one of contract in which the insurer 
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promises after a certain date to repay the insured the amount 
agreed upon. Now, suppose the money so invested belongs to 
the debtor, and which should be applied to the payment of his 
debts, the mere act of filtering it through the insurance company 
will not transmute it so it becomes the property of the beneficiary 
free from the claims of creditors. If so, it would afford an easy 
mode of evading the law, and no stronger illustration is required 
than the case under consideration. If a debtor’s property may be 
given to his wife in the way proposed, free from the claims of 
creditors, then our attachment and other laws for the collection of 
debts are wholly deficient and ineffectual to protect the rights of 
creditors. But the laws spoken of are not defective, nor is the 
property in question free from their claims. It is very clear that 
the money derived from the insurance company with which the 
live-stock in question was purchased was the property of the hus- 
band, and not of the wife, and is liable for his debts. In May, Ins., 
§ 458, it is said: “An endowment policy, however, is a part of his 
estate, and subject to his debts:” White vs. Smith, 2 Civil Cas. Ct. 
App., 400, 401. It is very clear, also, that the increase in value of 
the real estate has been very largely brought about by the labor of 
the husband, and while, as to her own property, she may protect her 
rights therein, she cannot, as against creditors, claim the added value 
thereof which has resulted from the labor of her husband thereon: 
Glidden vs. Taylor, 16 Ohio St., 510. Honesty and fair dealing lie 
at the foundation of all commercial prosperity, and it is the duty of 
courts to require, as far as possible, the application of a debtor's 
property to the payment of his debts. If he is unfortunate, as he 
may be, and still be honest, the law throws its protection around 
him by exempting his homestead and a certain amount of personal 
property, and this law is liberally construed by the courts. But it 
is not intended to conceal nor will the courts sanction the conceal- 
ment of a debtor’s property in the name of another, and thereby 
prevent its application to the payment of his debts. The judgment 
of the district court is reversed, and the cause remanded for further 
proceedings. The other judges concur. 





Billings vs. German Ins. Uo. 


SUPREME COURT OF NEBRASKA. 


BILLINGS 


vs. 


GERMAN INS. CO., or FREEPORT.* 


A contract of insurance, where the insurer has received and retains the con- 
sideration, is to be sustained if possible, and should not be defeated 
upon any ground which does not materially increase the risk. 


Where the mortgagor assigned a policy of insurance to the mortgagee as part 
security for the mortgage debt, upon the satisfaction of the mortgage he 
becomes subrogated to the rights of the mortgagee in the policy, and 
may maintain an action thereon for a loss. 


A forfeiture in a policy of insurance may be waived where the insurer is in- 
formed of the facts out of which a forfeiture is claimed, but thereafter 
continues to treat the contract as binding, and induces the insured to act 
in that belief. 


C. Giuespre and E. W. Tuomas, for Plaintiff in Error. 
Frank Martin, for Defendant in Error. 
Maxwett, C. J. 

This is an action upon a policy of insurance against loss by fire. 
The property insured was a frame barn, situated on the plaintiff's 
farm in Richardson County. The policy was issued April 12, 1886, 
for five years, and the barn was destroyed by fire September 14, 
1889. The defendant filed an amended answer, in which it admits 
that it received the premium and issued the policy as alleged, but 
it avers that after said policy was delivered it became void for two 
reasons: (1) Because, on July 20, 1888, a suit was commenced in 
the district court of said county of Richardson by the Equitable 
Trust Company of Omaha against James Billings to foreclose a 
mortgage upon the property insured, and a decree of foreclosure 
was entered in that suit. It is not alleged, however, that the prop- 
erty was sold under decree. (2) Because, after the execution and 
delivery of the policy, to wit, on April 10, 1888, the plaintiff made a 
mortgage on the property insured to the First National Bank of 
Falis City, in the sum of $1,893.60. It was further alleged that at 
the time of the fire the barn was vacant and unoccupied, but there 
was no evidence to sustain that allegation. In the reply the plaintiff 
admits that a suit to foreclose a mortgage on the premises insured 
was commenced, as alleged in the amended answer, but he avers 
that said mortgage was the same mortgage mentioned in the policy 
of insurance, to the holder of which the loss, if any should occur, 


* Decision rendered, May 18, 1892. Syllabus by the Court. 
VOL, XXL—59. 
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was by the terms of the policy made payable. It is further alleged 
in the reply that plaintiff had paid the said mortgage after the fore- 
closure suit was commenced, and that he was therefore the owner 
of the policy, and entitled to bring suit thereon. It is also averred 
that the mortgage existed before the making of the policy, as de- 
fendant well knew. As to the mortgage for $1,893.60, given by the 
plaintiff to the First National Bank, the reply alleges that that 
mortgage was made with the knowledge and consent of defendant; 
that after the loss by fire the defendant, with full knowledge of the 
facts and of the existence of said mortgage, waived the right to 
insist on a forfeiture therefor by urging and inducing plaintiff, at 
considerable trouble and expense to him, to prepare and forward 
to the company proofs of his loss, and to incur other expense and 
trouble, thereby leading plaintiff to believe that its objection to 
paying the loss was based on entirely different grounds, and not on 
the ground that such mortgage had been made. After the fire the 
defendant, with knowledge of the alleged ground of forfeiture, en- 
tered into negotiations with plaintiff for settlement. The provision 
of the policy referred to in defendant’s amended answer, which it is 
claimed was violated by plaintiff so as to render the policy void, is 
numbered “V” in printed part of the policy. The material part of 
that section is as follows:— 

When property insured by this policy, or any part thereof, shall be alienated or 
incumbered, * * * without the consent of the company indorsed thereon, * * * 
or if a suit be commenced to foreclose a mortgage on the property insured, * * * 
this policy shall at once cease to be binding. 

Upon the trial of the case, after all the evidence had been intro- 
duced and instructions in writing had been requested by the 
plaintiff's attorneys, the court refused to give any of said instruc- 
tions, but at the request of defendant instructed the jury as 
jollows: “The jury are instructed that under the pleadings, proofs, 
and law in this case your verdict must be for the defendant.” The 
ury having found for defendant as instructed by the court, and a 
motion for a new trial having been overruled, judgment was entered 
on the verdict. 

The testimony shows that immediately after the fire the local 
agent at Falls City was notified of the loss, and he notified his com- 
pany. The company thereupon sent the following letter to him:— 


C. C. Paxton, Esq., Falls City, Neb. Freeport, Ill., Oct. 5th, 1889. 
Dear Sir:—We have yours of 30th ult., and with reference to matter of reported 
loss of Billings, Pol. No. 214, would say that the same has been referred to State 
Agent Walsh, who will give it his early attention. 
Yours truly, ; Wa. Tremper, Sec’y. 
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Afterwards, he received from the state agent the following 
letter :— 


C. C. Paxton, agent, Falls City, Neb. Sioux City, Oct. 21st, 1889. 
Dear Sir:—I am in receipt of the 30th inst., to the company concerning the loss 
of James Billings under policy No. 213, and, referring thereto, will say we are as 
anxious to have it adjusted as you are, and will reach you as soon as possible, 
hope some time next week. If not, then as soon as possible thereafter. Please 
explain to claimant that we only have one man in the state of Nebraska on losses, 
and he has taken care of 279 up to Sept. Ist, and God knows how many on hand 
since. Yours truly, James R. Was. 


The plaintiff also received from the state agent the following 
letters:— 


Mr. James Billings, Salem, Neb. Lincoln, Neb., Jan. 5th, 1890. 
Dear Sir:—I am in receipt of letter under date of December 3Cth from one 
E. W. Thomas, of Falls City, Neb., written at your request, concerning my letter 
to you of December 234d last, in regard to the pretended proofs sent by you to the 
company in your claim under policy No. 214, Falls City agency. In reply to this 
last letter, wherein it is stated that you have ‘‘done your best” to comply with 
the conditions of said policy as to proofs, and intimating you do not clearly un- 
derstand what more is desired from you, will say that my letter of said date was 
clearly definite, but, that you may more fully understand me, I will first ask for 
mortgages on the premises at the time of the alleged fire, giving from whom 
and to whom, date and amount of same, giving the description of the land named 
in them. When this is received will indicate the next wanted. 
Truly, James R. Wasz, St. A. 
James Billings, Salem, Neb. Lincoln, Neb., December 23, 1889. 
Dear Sir:—Referring to your letter of December 18th, 1889, concerning your 
loss claim under policy No. 214, will say that this letter directed to the Co., also 
your letter of a former date to the Co., inclosing them your pretended proof of 
loss under said policy, have this day reached me, and upon examination I find 
the pretended proof don’t comply with the conditions of the policy held by you, 
and will ask you to furnish additional proof in compliance therewith. The con- 
ditions in your policy referring to proofs in case of loss, as therein shown, say the 
assured shall forthwith give notice in writing to the Co., and within sixty days 
from the date of such fire shall deliver as particular an account of his loss and 
damage as the nature of the case will admit, etc. The assured will furnish full 
plans and detailed specifications, to be sworn to by assured, of the building or 
buildings damaged or destroyed, as is possible to be made. Give size, age, kind, 
and condition at the time of fire, in whom the title, and amount of incumbrance, 
at the time of fire. When such additional proofs are received, I will be better able 
to investigate your claim. Yours truly, James R. Wasa, St. A. 
Please state the number of mortgages, and amount and date of each, and 
amount due thereon at the time of fire. Truly, JAMES R. Wasu, St. A. 


The testimony also shows that the plaintiff, by reason of the 
objections to the proofs of loss, had such proofs formally prepared 
by an attorney at an expense of eight or ten dollars, and sent them 
to the company. The testimony also shows that Mr. Wash went to 
the residence of the plaintiff to adjust the loss. It is true he in- 
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formed him that by reason of the execution of the mortgage to the 
Falls City Bank he had forfeited the policy, but he intimated they 
would not insist on a forfeiture. He certainly did not then insist 
on such forfeiture. His object seemed to be to effect a compromise, 
—a reduction in the amount of the claim. The plaintiff testifies 
that he offered him $740 if he would settle without seeing a lawyer. 
This Wash denies. Whatever the facts as to such a proposition may 
be, we think sufficient is shown to justify the jury in finding a 
waiver of obscure conditions in the policy. 

The fact that a decree of foreclosure of the first mortgage had 
been obtained did not affect the validity of the policy. The policy, 
with the assent of the defendant, was assigned to the first mort- 
gagee. This assignment was not for ornament merely, but as 
security in part for the mortgage debt. If on bringing suit, and 
obtaining a decree of foreclosure and sale, the insurance lapsed, 
the policy, instead of being additional security, would be a posi- 
tive injury both to the mortgagee and the mortgagor, because, if 
the mortgagor’s insurance was gone, then, in case of loss, his 
means of payment would thereby be diminished, and thus the 
mortgagee be liable to be compelled to bring suit to foreclose 
the mortgage. A contract of insurance is presumed to be made 
in good faith. It is not to be hedged about with numberless con- 
ditions printed in small and unreadable type, to enable the com- 
pany upon slight and trivial pretexts, which do not substantially 
affect the risk, to avade payment of a loss. Its contract is to pay 
in case of loss, and whenever by changes and transfers the risk 
has not been increased it should be required to perform; other- 
wise a policy is a mere delusion, and the party insured finds that 
he has paid for indemnity, and the company retains the consid- 
erations, yet it will not perform. The general rule as to contracts 
certainly prevails that the contract is to be sustained rather than 
be held to be invalid, and this particularity is true where the party 
which refuses to perform retains the consideration. It is very clear 
that the bringing of suit on the first mortgage, or even a sale 
under the decree, would not affect the policy. 

2. The plaintiff, having satisfied the first mortgage, was thereby 
subrogated to the rights of the mortgagee in the policy, and may 
maintain the action. The question is discussed in a valuable arti- 
cle in 18 Amer. Law Reg., 737, and the cases for and against the 
proposition cited. 

3. There is testimony in the record from which the jury would be 
warranted in finding a waiver of the conditions of the policy. 
This should have been submitted to them. The rule, as stated in 
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Hollis vs. Insurance Co. (65 Iowa, 454), we consider the correct 
one. It is said: “The general doctrine of the instructions is that 
if defendant, with full knowledge of the facts out of which the 
forfeiture of the policy arose, neglected to declare its intention of 
insisting on the forfeiture, but by its acts recognized and treated 
the policy as a valid and subsisting contract between it and plaint- 
iff, and induced him to act in that belief, it is precluded now from 
insisting on the forfeiture. This doctrine is excepted to by defend- 
ant. Its position is that to constitute a waiver of the provisions 
of the policy providing for the forfeiture the acts relied on must 
be attended with such equitable circumstances as would create an 
estoppel; and as plaintiff was not induced by the acts in question to 
in any manner change his position with reference to the subject of 
the negotiation, and as the acts were done after the forfeiture 
occurred, they do not create an estoppel. We think, however, that 
this position is not tenable. The principle on which the waiver of 
a forfeiture has been maintained in such case is undoubtedly 
similar to that of estoppel. It was so held by this court in Viele vs. 
Insurance Co., 26 Iowa, 9. But we think it is not true that such 
waiver can be treated only by such acts or conduct as would create 
a technical estoppel. Neither forfeitures nor estoppels are favored 
by the law, and it follows necessarily from this consideration that 
the waiver of a forfeiture may be sustained by circumstances which 
do not present the strong equities which would be required to 
create an estoppel. When plaintiff asserted a claim under the 
policy for the loss, and defendant was informed of the facts out of 
which the forfeiture grew, it had the right at once to treat the con- 
tract as at an end. If it had elected simply to remain silent, per- 
haps a waiver could not have been inferred from its silence. But 
if, with knowledge of the circumstances, it continued to treat the 
contract as of binding force, and induced plaintiff to act in that 
belief, the rule holding that it thereby waived the forfeiture is a 
very just one. We think, therefore, that the general doctrine of 
the instructions is correct, and it is well sustained by the authori- 
ties: See Titus vs. Insurance Co., 81 N. Y., 410; Insurance Co. vs. 
Norton, 96U. S., 234; Webster vs. Insurance Co., 36 Wis., 67; North- 
western Mut. Ins. Co. vs. Germania Ins. Co., 40 Wis., 453; Cannon 
vs. Insurance Co., 53 Wis., 585. Also, Oshkosh, etc., Co. vs. Ger- 
man Ins. Co., 71 Wis., 454; Insurance Co. vs. Kittle, 39 Mich., 54; 
Silverberg vs. Insurance Co. (Cal.); Viele vs. Insurance Co., 96 
Amer. Dec. 83, note. The judgment of the district court is reversed, 
and the cause remanded for further proceedings. ° 
Therother judges concur. 





Supreme Court of Washington. 


SUPREME COURT OF WASHINGTON. 


CUSHING ET AL. 
v8. 
WILLIAMSBURGH CITY FIRE INS. CO., oF BROOKLYN. 
SAME 
v8. 
AMERICAN INS. CO., or BostTon.* 


A building contract provided that the contractor should be liable for damages 
caused by his neglect, but not for those caused by extraordinary natural 
occurrences or fire; that the building should be kept insured by him and 
paid for, with builder’s risks, and the policy filed with the architect. 
Insurance was procured in the name of the contractor, but the policy was 
not delivered until after the fire. 


Held, That the contractor was bound to keep the building insured, and was 
liable for failure to do so. He, therefore, had an insurable interest, 
which entitled him to recover alone on the policy, and the owner had no 
interests which would support a joint action. 


Where the company’s adjuster was for weeks present taking proofs of loss, 
this was a waiver of formal proofs. 


Where the contract was oral and time for payment was given, equity will 
enfore it, and non-payment of premium cannot be set up to defeat recovery. 


Txos. C. Grirrirts, for Appellants. 
Norman Buck and Nass & Samira, for Respondents. 
Srizzs, J. 

Each of the appellant companies was sued for $2,000 upon its 
policy of insurance, and, the pleadings, facts, and counsel being’ 
the same in each, the cases were tried and are appealed as one. 
The complaints show that respondent Nickalls was the contractor 
with Cushing for the erection of a certain building upon land 
owned in severalty by him and two other persons, for a gross sum 
of about $26,000; and was bound to keep the building insured by 
a builder’s risk. The sixth paragraph alleged knowledge on the 
part of the insurers of the relations between Nickalls and Cushing. 
The eighth paragraph showed how much money had been expended 
on the building at the time of the fire, how much Nickalls had re- 
ceived from Cushing on the contract price, and how much the 
salvage was. The ninth paragraph alleged a refusal to pay the 
loss, on the ground that as the policy had been made out in the 
name of Nickalls, without mention of Cushing, and as Nickalls had 
been paid all but a small portion of his outlay on the building, no 
mW °° °° °° °°; °° 
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more than the balance due him from Cushing was insured. The 
eleventh paragraph was as follows: “It was distinctly understood 
between plaintiffs and defendant at the time said policy of insur- 
ance was contracted for, as above stated, and at the time the same 
was signed by defendant, that it was taken out for mutual benefit 
of plaintiffs, Cushing and Nickalls, as their interests should appear 
in said building, and that said Nickalls contracted for the same 
with defendant with such understanding, and that defendant issued 
and delivered the same to said Nickalls with such understanding.” 
The other paragraphs were appropriate to the nature of the actions. 
The prayers of the complaint were that the policies might be re- 
formed so as to include Cushing as a party insured with Nickalls, 
and for judgment for the full amount of the policies. The court 
found that there had been no mistake, dismissed as to Cushing, 
and rendered judgment for Nickalls for the fullsumsclaimed. The 
companies appeal. 

The first error assigned is that alleged to have been made by the 
court’s refusal to dismiss absolutely upon the finding that there 
had been no mistake, and that there was, therefore, no ground for 
a reformation, and no jurisdiction in equity. The complaints were 
not addressed to the judge of the court, and but for the prayer for 
reformation they would not be taken to be anything other than 
ordinary pleadings at law. Reformation was not necessary to 
Cushing’s right to sue, if, in fact, Nickalls’s insurance was for his 
benefit. He could adopt the act of his agent, and sue in his own 
name: Wood, Ins., § 186. Courts of equity are often appealed to, 
to correctly declare the terms of contracts as they were actually 
agreed upon between the parties to insurance policies, where the 
writings executed do not truly state them. But courts of law do 
not, in some of the states, require a resort to equity to correct a 
mere mistake, but allow proof of the mistake, and proceed with 
the case: 2 May, Ins., § 566; Insurance Co. vs. Webster, 59 Pa. 
St., 227; Clinton vs. Ins. Co., 45 N. Y., 454. Although counsel 
have devoted very great industry to the preparation of the case 
here upon this point, we can find nothing in the complaint which 
requires the application of equity rules or practice to it. 

But the court below held that Nickalls was the owner of the 
building, and inferentially that Cushing had no interest which was 
covered by the policies, and, therefore, that Nickalls was not Cush- 
ing’s agent. This conclusion is the next and the principal error 
assigned. We agree with the finding of the court below that there 
was no mistake, and that it was proper for it to proceed, under the 
stipulation, to try the case without a jury. Nickalls’s right to main- 
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tain the actions depends on the policies and the facts in regard to 
ownership or inseparable interest. The agent of the companies is 
clearly shown to have been aware of the relations of Nickalls and 
Cushing in their general terms, though not of the precise stipula- 
tions in their contract. The specifications annexed to the contract 
contained the following :— 

The contractor is held liable for all damages, real or constructive, caused by his 
neglect, carelessness, or want of ordinary skill and judgment. He is not liable 
for loss or damage to the building caused by extraordinary natural occurrences, 
such as are commonly understood as being wholly beyond all human control, or 
by fire. But the building is to be kept insured with builder’s risks from date of 
framing first floor joists until the written acceptance of the building by the archi- 
tects. The policy to be issued by the Pacific Fire Ins. Co., of Portland, Oregon, 
and to be taken out and paid for by the contractor, and filed in the office of the 
architects. 

Cushing talked with the agent about the insurance, and Nickalls 
was sent for to assent to the issuance of policies for $10,000 in five 
companies. The agent’s statement of their requirements is that 
“they wanted Nickalls to have a builder’s risk insurance,” and he 
directed his clerk to write policies accordingly. This was done, but 
before the policies were delivered the tire occurred. 

The next question is, what would be Nickalls’s rights under such 
a policy, in view of his building contract? The contract expressly 
relieved him from liability for damage to the building by fire, but 
he was to insure against fire. We think the most reasonable inter- 
pretation of the insurance clause would be that the policies he was to 
take out and deposit with the architects should run to Cushing, and, 
had he complied with tbat interpretation, doubtless he would have 
been required neither to rebuild nor to pay damages. But, had he 
procured no insurance whatever, it must certainly be conceded that 
he would have been held for the loss occasioned to Cushing by the 
fire; for although his exemption from liability was not in words, 
conditioned upon his procuring insurance, such must be the only 
reasonable interpretation of the words used. Now, as matter of 
fact, he did not fulfil the obligation upon him to insure in favor of 
Cushing, but did insure in his own favor, as the appellants have 
successfully asserted and maintained. What, then, were the rela- 
tions of the two men before and at the time of the loss? Clearly 
Nickalls must rebuild or pay the damage, for his contract then 
stood as though all reference to fire and insurance had been omitted 
from it, and nothing had been done towards erecting the building 
stipulated for. Thus regarded, we think there can be no question 
that upon the facts Nickalls had an insurable interest to the full 
value of the building, which he was entitled to recover for; and if, 
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as seems to have been the case, certain iron which had been furn- 
ished by Cushing for the construction of the building had been 
built in and was destroyed, Nickalls could also recover for that, as 
he was obliged to replace it: Wood, Ins., §§ 281, 282, 296-299, 312. 

The objection made that proofs of loss were not furnished as 
required by the policies seems to be based principally upon the idea 
that there could be no lawful proof of loss, unless it was made 
upon the printed blanks furnished by the companies, which can 
hardly be conceded. The fact is that these companies were bodily 
present in the city of Spokane Falls for weeks after this fire, in 
the person of their adjuster, Mr. Dick, doing nothing else but taking 
proofs of loss. In this case, instead of using the ordinary blanks, 
he took affidavits, and put the insured through a long cross- 
examination, which was reduced to writing and verified, and had 
copies of the building contract, and terminated the proceedings by 
announcing a refusal to pay anything except these companies’ pro- 
portion of a loss of about $1,000, admitted to have been suffered 
by Nickalls, although he conceded that the actual loss was more 
than the full amount of the insurance. In the first place, there 
was a substantial proof of loss made; and, secondly, the action of 
the adjuster was a waiver of the formal proof, which was sufficiently 
pleaded: Insurance Co. vs. Myer, 93 Ill, 271; O’Brien vs. Insur- 
ance Co., 52 Mich., 131; Insurance Co. vs. Shryer, 85 Ind., 362. 
There was an agreement to issue the policies between the agent 
and the assured, upon the usual thirty days’ credit for the premium, 
and the policies were written out for delivery, and somehow got 
into the hands of the assured after the fire, though it is not exactly 
clear just how it came about. It cannot, therefore, be a ground of 
objection that there was no delivery. The contract having been 
made orally, equity would compel the execution of the written 
agreement, or law would render judgment upon the oral contract 
without any writing: Gerrish vs. Insurance Co., 55 N. H., 3565. 
Whether there was a sufficient tender of the premium to excuse 
payment or not, its non-payment could not vitiate the policies: 
Time was given, and the premium became a mere debt, for which 
the companies were entitled to a set-off, which was allowed: Wood, 
Ins., § 30; Church vs. Insurance Co., 66 N. Y., 222. The judgments 
should, therefore, be affirmed, and it is so ordered. 

Anders, C. J., and Hoyt, Dunbar, and Scott, JJ., concur. 





Supreme Court of Michigan. 


SUPREME COURT OF MICHIGAN. 


METROPOLITAN LIFE INSURANCE CO. 
v8. 
O’BRIEN Et au.* 


An industrial policy stipulated for payment to the persons designated in a 
certain clause, which clause recited that, upon the production of the 
policy, and receipt signed by any person furnishing satisfactory evidence 
to the company that he or she was the beneficiary, or executor or admin- 
istrator, husband or wife, or relative by blood or connection by marriage 
of the insured, it should be conclusive evidence of payment to the parties 
entitled thereto. 


Held, that the beneficiaries named by insured and afterwards changed by him 
with the company’s consent, had no vested right in the policy. 


Held, that the beneficiary must be a relative by blood or marriage or entitled 
to expect some pecuniary advantage from the continuance of the life, in 
order to relieve from being a wager contract. 


Held, that when the policy was assigned to a creditor, such creditor is entitled 
only to what is necessary for her indemnity. The representatives of 
insured are entitled to the balance. 


Maynarp & Cuass, for Appellant. 
G. A. Wotr, for Appellee. 
~ Lone, J. 

The complainant filed a bill of interpleader, and, under the direc- 
tion of the court below, the defendants were directed to interplead. 
The testimony was taken in open court, and upon the hearing a 
decree entered in favor of defendant, Kuppenheimer. The facts are 
but little in dispute. In August, 1887, the complainant, a New York 
corporation, writing what is termed “industrial insurance,” issued 
its policy upon the life of Henry Kuppenheimer for $500, payable to 
his minor son Joseph, in consideration of a weekly premium of 43 
cents. September 13, 1888, upon application of the insured, the 
company changed the beneficiary to the insured’s mother-in-law, 
Mrs. Laubenstein. On June 21, 1889, at the request of the insured, 
Dr. Laubenstein was named as beneficiary, Mrs. Laubenstein in the 
meantime having died. November 29, 1889, the insured made 
application to the company for a further change of the beneficiary, 
as follows :— 


Policy, Form 22. Department, Change of Beneficiary. 

I hereby certify that I am the person assured under policy No, 3,398,279, in the 
above-named company ; that I have personally paid all premiums heretofore pay- 
able thereon; and I do hereby request and authorize said company, in the event of 
my death, to pay over the proceeds of said policy to Agnes S. O’Brien, my (state 
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relationship) partner’s wife (age 60 years), instead of the person or persons desig- 
nated in the application for said policy. For so doing, this shall be to said com- 
pany their sufficient receipt and discharge. 


W. Lz SaGETENBREOCK [witness. } Henry KupreneEmMER (signature. ] 
Dated Grand Rapids, this 29th day of Nov., 1889. 


. This application was upon the same form as the other petitions or 
requests for change of beneficiary. On December 10, 1889, the 
assured assigned the policy to Agnes S. O’Brien by a writing on 
the back of the policy as follows:— 

For value received I hereby assign, transfer and set over unto Agnes S. O’Brien, 
and her heirs, administrators, and assigns, all my title and interest in and to the 
rights under the within policy of insurance, and all benefit and advantage to be 
derived therefrom. All former transfers are by this act declared null and void. 

Witness my hand and seal this 10th day of December, 1889. 


Henry Kuprennemer, [Seal] 
ApopH SryFFerTH, DanreL J. WausH, Witnesses. 


Henry Kuppenheimer died January 3, 1891. From the date of this 
assignment to Mrs. O’Brien, during the life of the assured she made 
the weekly payments under the policy, and kept the policy alive- 
The policy itself, with the assignment indorsed upon it, was turned 
over to her by the assured at the time the assignment was made 
After Kuppenheimer’s death, Mrs. O’Brien furnished the necessary 
proofs of loss, and surrendered to the company the policy of insur- 
ance and the premium receipt book. The deceased left surviving 
him, as his heirs at law,’his two sons, Joseph and Jacob Kuppen- 
heimer, defendants to this suit. After Kuppenheimer’s death, Dr- 
Laubenstein and the heirs of his wife assigned their interest in the 
policy to the two sons. The first part of the policy in controversy 
reads as follows:— 
Metropolitan Life Insurance Company. 

In consideration of the representations and agreements in the printed and 
written application hereby made a part of this contract, and in consideration of 
said payment to said company, on or before the date hereof, of the premium men- 
tioned in said schedule of a like weekly premium, to be paid on or before each and 
every Monday subsequent to said date, during the life of the person insured, doth 
hereby agree to pay to the person or persons hereby designated in the fifth condi- 
tion herein, upon the receipt of proofs satisfactory to said company of the death 
of said insured, the sum of money stipulated in said schedule under the words 
“ Amount of Insurance.” 

The fifth clause referred to above is as follows:— 

The production of this policy, and of a receipt for the sum assured, signed by 
any person furnishing proofs satisfactory to the company that he or she is the 
beneficiary, or executor or administrator, husband or wife, or relative by blood or 
connection by marriage, of the assured, shall be conclusive evidence that such 
sum has been paid to and received by the person or persons hereof entitled to the 


same, and that all claims and demands upon said company under this policy have 
been fully satisfied. 














940 Supreme Court of Michigan. [ Oct., 





It is claimed that, by the language employed in the policy, Mrs. 
O’Brien being named as the beneficiary in the policy, and having 
furnished the proofs of death, and being recognized by the com- 
pany as the person entitled to receive the fund, she is entitled to 
recover the money as a beneliciary under the_policy. It is also 
contended that Mrs. O’Brien is entitled to the money as a creditor, 
and may hold it under the assignment, even though she be not en- 
titled to it as a beneficiary under the policy. 

1. The beneficiaries named had no such vested right in the policy, 
and the moneys represented by it, that the insured could not change 
the beneficiary by a compliance with the terms of the policy by 
the consent of the association: Association vs. Montgomery, 70 
Mich., 594. The assured therefore had the power to change the 
beneficiary under the policy. 

2. The beneficiary named must, by clause 5, be a relative by 
blood or marriage, or in a position to expect some benefit or advan- 
tage from the continuance of the life of the insured, or the contract 
is a wagering one, and void on the ground of public policy: Asso- 
ciation vs. Rolfe, 76 Mich., 151; Association vs. Hoyt, 46 Mich. , 
477. By the terms of the certificate attempting to nominate Mrs. 
O’Brien as the beneficiary, it appears that she did not sustain such 
a relation to the insured as to entitle her to be named as the bene- 
ficiary. She is therein described as the wife of the partner of the 
insured. She was not, therefore, entitled to hold under the nomi- 
nation as beneficiary. 

3. The assignment to Mrs. O’Brien was of the entire interest 
which the insured had in the policy. Upon its execution, the 
policy, with this assignment endorsed upon it, was turned over to 
her. She claims here that she took the assignment as a creditor; 
that the insured was indebted to her; and that thereafter she took 
care of, boarded and clothed him, and also kept up the weekly pay- 
ments on the policy. It is well settled that such a certificate could 
be assigned by the insured to secure a creditor; Archibald vs. 
Insurance Co., 38 Wis., 542; Dungan vs. Insurance Co., 38 Md., 242. 
Creditors, however, hold only what is necessary for their indemnity 
for the debt, and the representatives of the insured will be entitled 
to the balance: Page vs. Burnstine, 102 U. S., 664; Downey vs. 
Hoffer, 110 Pa. St., 109; Rison vs. Wilkerson, 3 Sneed, 565. The 
testimony showing the indebtedness of the insured to Mrs. O’Brien 
at the time of his death is too meager upon this record to warrant 
us in any attempt to state the account. Under the assignment, 

which was recognized by the company after the death of the 
insured, Mrs. O’Brien has a right to claim whatever she may have 
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paid out at the request of the insured, and whatever the insured 
may have been indebted to her at the time of his death. Some 
testimony was given upon the hearing below by Mrs. O’Brien 
She is incapacitated from giving testimony under the statute of 
facts which would have been equally within the knowledge of the 
deceased: How St., § 7545. The decree of the court below must 
be reversed, with costs, and the cause remanded to the court below, 
where the parties may have an opportunity to take such further 
proofs as may be necessary to ascertain the true state of the ac- 
count, and the moneys must be appropriated to pay the same, the 
balance, if any, to belong to the heirs at law of Henry Kuppen- 
heimer deceased. 
Montgomery, J., did not sit. The other justices concurred. 


SUPREME COURT OF NEBRASKA. 


GERMAN INS. CO., or FREEPORT 
v8. 


HYMAN. 


A gift to a married woman by her husband of money or property is valid, ex- 
cept as against the creditors of the latter and those having the equities 
of creditors. 

Plaintiff, a married woman, had been engaged in mercantile business for four 
years in her own name, on capital, in part given her by her husband and 
in part the proceeds of her own labor. Her store was destroyed by fire. 
In an action against an insurance company on a contract of insurance, in 
the absence of evidence of an intention to defraud the defendant, held, 
that the motive of the husband in giving the property to plaintiff is 
immaterial. 

Where evidence is excluded on objection of the adverse party, the party offer- 
ing the evidence should offer to prove the fact which he desires to put in 


evidence, in order that this court may determine from the record its 
relevancy. 


J. R. Wasa and Apams & Scort, for Plaintiff in Error. 
Norvat Bros. & Lowzey and D. C. McKie, for Defendant in Error. 


Post, J. 
This was an action on a policy of insurance issued by plaintiff in 
error to the defendant in error on a stock of millinery and fancy 
goods. Plaintiff below recovered judgment in the district court of 
Seward Courty, which we are called upon to review upon a petition 
in error filed by defendant below. The chief ground of contention 
~ © Decision rendered, May 18, 1892. Syllabus by the Court. 
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in this court by plaintiff in error is that the defendant in error, 
Sophia Hyman, was not the owner in good faith of the goods in 
question, and that they had been purchased with money and the 
proceeds of property given her by her husband, Louis Hyman, for 
the purpose of defrauding the creditors of the latter. From the bill 
of exceptions it appears that, for about three years prior to 1881, 
the said Louis Hyman had been engaged in the mercantile business 
in his own name at Mt. Vernon, Ohio. In that year he made an as- 
signment for the benefit of creditors. From the time of his assign- 
ment until about the time they located in Seward, in 1884, both 
husband and wife were employed in clerking for the brother of the 
husband in Mt. Vernon. They testify that all the earnings of both 
were given to defendant in error, and it was with the money thus 
acquired that she commenced business in Seward. From April or 
March, 1884, until the store was destroyed by fire, March 24, 1889, 
the business was conducted in the name of the defendant in error. 
There is no evidence that Louis Hyman was owing any debts at the 
time the money aforesaid was given by him to his wife, nor is there 
any evidence tending to prove that he was at any time insolvent, 
except the fact that he made an assignment in 1881. The following 
special findings were returned by the jury at the trial in the district 
court: “No.1. Where did the plaintiff get the money with which 
she purchased the goods to start into business? Answer. Partly 
her own earnings and balance given to her by her husband. L. A. 
Weldon, Foreman. No.2. Did not plaintiff's husband make and 
earn the money with which the goods to start into busiress were 
bought? <A. Partly. L.A. Weldon, Foreman. No.3. Did not 
the husband of the plaintiff give her the money with which the 
goods to start into business at Seward were bought, and was he not 
at the time he gave it to her indebted to certain parties from whom 
he had purchased goods while in business at Mt. Vernon, Ohio. A. 
No. L. A. Weldon, Foreman. No.4. Is not the plaintiffs hus- 
band still indebted for goods that he purchased while in business 
in Mt. Vernon, Ohio? A. No. L. A. Weldon, Foreman. No. 5. 
At the time plaintiffs husband (Louis Hyman) gave her the money 
with which to purchase the goods to start into business at Seward 
(if he did give it to her) was he owing her anything? And if he 
was owing her, state how much and what for. A. No. L. A. Wel- 
don, Forcman. No. 6. Did the plaintiff or her agent at any time 
since the fire make out an inventory or list of the damaged prop- 
erty, and in said inventory give the cost of each kind? If she did, 
state when. A. Yes; on the 5th day of April,1889. L.A. Weldon, 
Foreman.” There is no merit in the claim of plaintiff in error. The 
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title of defendant in error to the property insured was complete 
and perfect. There is nothing in the evidence even suggestive of 
fraud. Had Louis Hyman been involved financially, to any con- 
siderable amount, at the time he gave the money or property to his 
wife, or if he had contracted debts about that time or subsequent 
thereto, there might have been some foundation for the charge of 
fraud. It does not follow, however, that fraud on the part of Louis 
Hyman would have been available as a defense in this case. It is 
only as against creditors and those entitled to the equities of credi- 
tors that voluntary conveyances are held to be fraudulent and void: 
Wait, Fraud. Conv., § 197; 8 Amer. & Eng. Enc. Law, p. 774, and 
note. It is said in May, Fraud. Conv. marg., p. 364: “A voluntary 
settlement made by a person indebted, and therefore constructively 
fraudulent, within 13 Eliz., c. 5, is void only as against creditors and 
only to the extent to which it may be necessary to deal with the 
estate for their satisfaction.” The cases cited by plaintiff in error 
do not sustain the proposition contended for. They are mostly 
cases in which the rights of creditors only were involved. The 
only exception is Baldwin vs. Insurance Co. (60 Iowa, 497, 15 N.W. 
Rep., 300). In that case the party to whom the policy was issued 
did not claim any interest whatever in the property. Suppose 
plaintiff in error were a trespasser instead of an insurer, and was 
called upon to answer for a conversion of the property. Would it 
be heard in defense to say that the title of the insured had been ac- 
quired in fraud of the rights of a third party? Certainly not. Nor 
is there any rule of law or morals which will sanction such a de- 
fense in this action. It is said that had the plaintiff in error known 
of the business record of Louis Hyman, that is, the fact that he had 
once made an assignment, it would have refused to insure the 
property. It is a sufficient answer to this claim that there is no 
rule of law which imposes upon the owner of property the duty to 
volunteer such information to an insurance company. An interest, 
to be insurable, does not depend necessarily upon the ownership of 
the property. It may be a special or limited interest disconnected 
from any title, lien, or possession. Ifthe holder of an interest in 
property will suffer loss by its destruction, he may indemnify him- 
self therefrom by a contract of insurance. If by the loss the holder 
of the interest is deprived of the possession, enjoyment, or profit of 
the property, or a security or lien resting thereon, or other certain 
benefits growing out of or depending upon it, he has an insurable 
interest: Merrett vs. Insurance Co., 42 Iowa, 11; Phil. Ins., §§ 
175, 342, 346; Fland. Ins., p. 342. And in Pettigrew’s Case (28 U,. 
C. C. P.,70) it is held that a purchaser has an insurable interest in 
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property, although the sale was in fraud of the rights. of creditors. 
It is not necessary to set out the instructions asked by the plaintiff 
in error, as they merely stated the proposition in different forms 
that the plaintiff below could not recover on the ground that the 
gift of the money and property in question to her by her husband 
was in fraud of creditors. They were properly refused. Plaintiff 
in error introduced a witness who had seen the stock of goods some 
time in the fall previous to their loss, and: sought to prove their 
value at said time. Objection was made to the question on the 
ground that no foundation had been proved, and because the time 
laid was too remote, which objection was sustained. This ruling is 
also assigned as error. The objection was well taken and rightly 
sustained. Even if the proper foundation had been laid, we are 
unable to determine that the court erred, since there was no offer 
to prove any value. The plaintiff in error should have made his 
offer in order that we might be able to determine the materiality of 
the evidence: Mathews vs. State, 19 Neb., 330; Yates vs. Kinney, 
25 Neb., 120. There is no error in the record, and the judgment of 
the district court is affirmed. 
Maxwell, C. J., concurs. Norval, J., did not sit. 


SUPREME COURT OF MINNESOTA. 


RUSSELL 


v8. 


MANUFACTURERS & BUILDERS’ FIRE INS. CO., or N. Y.* 


At the date of the issue of a fire insurance policy the premises were unoccu- 
pied. The printed part of the policy provided that it should become void 
if benzine, gasoline, etc., or other explosives, should be kept or used on 
the premises. These were the only uses of premises prohibited by the 
policy as hazardous. A written slip, attached to and made part of the 
policy, provided that the premises were ‘ privileged to be occupied for 
hazardous or extra-hazardous purposes.” Held, that there was an incon- 
sistency or want of harmony between the printed and the written part 
of the policy, and that the latter must control; also that the use of the 
premises as a paint factory, in which benzine and gasoline were kept 
and used in the manufacture of paints, was permitted by the written 
part of the policy. 


Suaw & Cray and Grorae A. Ciements, for Appellant. 
Rosert D. Russert and Kircner, Couren & Suaw, for Respondent. 


* Decision rendered, July 7, 1892. Syllabus by the Court. 
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Mircuet1, J. 

When the policy in suit was issued the insured premises were 
vacant and unoccupied. The printed part of the policy contained 
a condition that the entire policy should be void if there should be 
kept, used, or allowed on the premises benzine, gasoline, etc., or 
other explosives. But at the time the policy was issued a type- 
written slip was attached to and made part of it, providing that the 
premises were “‘ privileged to be occupied for hazardous and extra- 
hazardous purposes.” Afterwards, and at the time of the loss for 
which it is sought to recover, the premises were occupied as a paint 
factory, in which benzine and gasoline were kept and used in the 
manufacturing of paints. Defendants contention is that the policy 
was avoided by keeping and using benzine and gasoline on the 
premises. It concedes that the terms “hazardous” and “ extra- 
hazardous” have no technical meaning, and must be taken in their 
ordinary and popular meaning of dangerous and extra-dangerous; 
also that the general privilege of occupying the premises for 
“hazardous” and “ extra-hazardous” purposes would, if taken by 
itself, authorize their occupancy for a business in which benzine 
and gasoline are kept and used; but its contention is that the 
general written privilege is qualified and limited by the special 
printed prohibition, so that the policy should be construed as 
meaning that the premises might be occupied for any hazardous or 
extra-hazardous purpose which did not include the keeping or using 
of benzine, gasoline, etc., or other explosives. An examination of 
the policy shows that no uses of the premises were prohibited as 
hazardous or extra-hazardous except those specified in the printed 
condition referred to. Therefore the written clause granting the 
privilege to occupy the premises for hazardous purposes had no 
office to perform, unless to change or modify the printed provision 
relating to the same subject. Consequently, if defendant’s conten- 
tion is to prevail, the policy means exactly the same as if the 
written part had not been incorporated into it. Had the written 
slip contained specific permission to use the building as a paint 
factory, then clearly, within the doctrine of Insurance Co. vs. 
Taylor (5 Minn., 492., Gil. 393) it would have controlled and modi- 
fied the printed part so as to permit the keeping and use of benzine, 
gasoline, or any other article ordinarily kept and used in the manu- 
facture of paints. In the present case, although the premises were 
unoccupied, a future occupancy, and for a hazardous or extra- 
hazardous purpose, was contemplated, but what particular purpose 
was then unknown. Hence the parties contracted that they might 


be used for such purposes without limitation: that is, for any 
VoL. XXI.—60. 
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hazardous or extra-hazardous purpose. While doubtless there are 
many such purposes that do not involve the keeping and use of 
benzine and gasoline or other explosives, yet hazardous or extra- 
hazardous purposes do include those in which such substances are 
used, and which are thereforé included in the general permission 
contained in the written part of the policy. 

Defendant asks that this permission, which is unlimited in terms, 
be qualified and limited by adding thereto, by implication, “ except 
as hereinafter provided.” On the same line of reasoning the court 
should, in the Taylor Case, supra, have construed the policy as per- 
mitting the keeping of any goods usually kept in a general retail 
store except such as were prohibited by the printed part of the policy. 
We are unable to see the force of defendant’s argument, based 
upon an attempted distinction between a permission limited to a 
particular specified purpose of a hazardous nature, and a general 
permission to occupy for any hazardous purpose without specifying 
them. If the former would be, as to the specified purpose, incon- 
sistent with the printed part of the policy, the latter would be 
equally so as to any and all hazardous purposes. In fact, as 
already suggested, it is necessary to so construe the written part of 
the policy in order to give it any effect whatever; for the only pur- 
poses which are prohibited by the printed part are those which, 
according to defendant’s construction, are to be excepted from the 
operation of the written part. We are of the opinion that there is 
an inconsistency or want of harmony between the written and the 
printed part of this policy, and, according to a familiar rule, the 
former, as more expressive of the intention of the parties, must 
control; and according to the written part, as we have construed it, 
the use to which these premises were being put at the time of the 
loss was permitted. Order affirmed. 
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SUPREME COURT OF ALABAMA. 


EQUITABLE ACCIDENT INS. CoO. 
ve. 
OSBORN.* 


A general demand calls for an affidavit of execution of and title to policy in 
suit. 

The complaint described an accident policy asrunning for a year. But there 
was no evidence in the policy or otherwise to support it and the accident 
happened more than a year after the date of issue. 

Held, there was a fatal variance. 

Death from stumbling and falling against a locomotive while running 
towards the train to obtain the mail bags is death from external, violent 
and accidental means, and is not ‘‘ intentional” injury, nor chargeable to 
“walking” on the track, or to ‘‘ voluntary exposure to unnecessary 
danger.” 


G. R. Harsu and Bowman & Harsu, for Appellant. 
E. T. Tauiarerro, for Appellee. 


; SoMERVILLE, J. 
1. The first plea of the defendant, being a general denial of all 


the allegations of the complaint, necessarily puts in issue the execu- 
tion of the written policy of insurance which was the foundation of 
the suit, as well as the plaintiff's ownership of the policy, as the 
beneficiary under it. The plea should therefore have been 
supported by affidavit, and for want of such verification it was 
subject to the demurrer which was interposed to it, and was 
properly sustained by the trial court: Railway Co. vs. Gilmer, 85 
Ala., 423; Code 1886, §§ 2676, 2770; Manning vs. Maroney, 
87 Ala., 563. 

2. The third plea was too vague and uncertain in its averments, 
and therefore necessarily ambiguous in meaning, It, moreover, 
states legal conclusionsinstead of facts, and was subject to demurrer 
on these and other grounds, sustained by the court: Carmelich vs. 
Mims, 88 Ala., 335. 

3. The fourth plea was subject to like objections, as stated in 
the demurrer to it. 

4. Thecourt erred in not sustaining the plaintiff's motion to 
exclude the policy .of insurance on the ground of variance. The 
complaint describes the policy as running for the term of one year 
from date, which was February 18, 1888. We discover nothing in 
the terms of the policy, or in the other evidence, which indicates 


* Decision rendered, Nov. Term, 1889. 
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how long the risk wastorun. This may be an inadvertent omission; 
but, as the bill of exceptions purports to contain all the evidence, 
the objection to the admission of the policy should have been sus- 
tained. In addition to this, we may observe that the evidence 
shows that the accident which produced the death of the insured 
happened on May 30, 1889, or more than a year after the issue of 
the policy, and the risk was not, therefore, covered by the time for 
which the policy described in the complaint was to remain in force. 
This, of itself, is fatal to any recovery, as the facts of the case now 
stand. 

5. The policy insures against death and certain other injuries 
effected through “ external, violent, and accidental means.” That. 
the death of the insured resulted from precisely such a cause, the 
evidence leaves no doubt. The insured came speedily to his death 
by stumbling and falling, as he ran towards the railroad track upon 
the approach of a passenger train, coming in sudden contact with 
the steam chest on the side of a railway engine. The injury, there- 
fore, comes within the general terms of the policy, unless taken out 
by some one of the exceptions. 

6. One of the exceptions, not covered by the policy, is “ volun- 
tary exposure to unnecessary danger.” It is contended that the 
facts of the present case bring it within the terms of this excep- 
tion. The phrase, “ voluntary exposure to unnecessary danger,” 
involves the idea of “intentionally doing some act which reasonable 
and ordinary prudence would pronounce dangerous.” As said in 
an analogous case, where the same phrase was construed: “The 
approach to an unknown and unexpected danger does not make the 
act a voluntary exposure thereto. The result of the act does not 
necessarily determine the motive which prompted the action. The 
act may be voluntary, yet the exposure involuntary. The danger 
being unknown the injury is accidental:” Burkhard vs. Insurance 
Co., 102 Pa. St., 262. Death by accident has been defined to be 
“death from any unexpected event which happens as by chance, or 
which does not take place according to the usual course of things,” 
(Insurance Co. vs. Burroughs, 69 Pa. St., 43); and again, as “any 
event which takes place without foresight or expectation of the 

person acted upon or affected by the event,” (May, Ins., 2d Kd., 
' § 520.) Soitis said in 1 Amer. & Eng. Enc. Law, p. 87: “An acci- 
dent, in its application to insurance policies, has been defined as an 
injury which happens by reason of some violence, casualty, or vis 
major to the assured, without his design or consent or voluntary 
co-operation:” See, also Schneider vs. Insurance Co., 24 Wis., 28; 
Tuttle vs. Insurance Co., 45 Amer. Rep., 316-319, note. The 
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evidence in the record fails to satisfy us that the insured was 
guilty of voluntarily exposing himself to unnecessary danger, and 
any degree of negligence short of this will not operate to defeat a 
recovery: May. Ins. (2d Ed.), § 530. He was approaching the 
arriving railway train, for the purpose of getting the mail for the 
postmaster. True, he was moving rapidly, but he made an effort 
to check his speed as he reached the sloping bank which led down 
to the side track of the railroad; and in doing this he stumbled, and 
came in collision with the engine. But for the accident of stum- 
bling, the inference is fair that he would not have been injured. 
The efficient and proximate cause of the death therefore, was the 
accident, as much as if the collision had been with a hugh stone, 
instead of with the steam-chest on the side of the engine. The 
injury received was clearly not “intentional ” within the meaning of 
one of the exceptions of the policy. Nor, in our opinion, can it be 
properly construed to be a “walking or being on a railroad bridge 
or road-bed,” within the meaning of another excepted class of 
cases contained in the policy, as is contended for by the appellant. 
Exceptions of this kind are construed most strongly against the 
insurer and liberally in favor of the insured. This is now the 
settled rule for construing all kinds of insurance policies, rendered 
necessary, especially in modern times, to circumvent the ingenuity 
of the insurance companies in so framing contracts of this kind as 
to make the exceptions unfairly devour the whole policy. Accord- 
ingly, in Wright vs. Insurance Co. (29 U. C. C. P., 221, 1878), a 
well-considered case of insurance against accidents, it was held that 
using a railroad-track merely to cross a street, through which it 
ran, was not a “walking on tke track” within the meaning of a pro- 
hibition of the policy for accidents resulting from which no 
liability was to be incurred. A fair and reasonable construction of 
the phrase in question is: Voluntarily and intentionally being or 
walking on the railway road-bed, not being there by force of acci- 
dent, and involuntarily, for a mere comparative moment of time: 
Burkhard vs. Insurance Co., 102 Pa. St., 262; Scheiderer vs. Insur- 
ance Co. (Wis.); 1 Amer. & Eng. Enc. Law, 92. These principles 
will be sufficient, without more, to enable the court below upon 
another trial to reach a proper conclusion. Reversed and remanded. 





Supreme Court of Georgia. 


SUPREME COURT OF GEORGIA. 


WRIGHT 
v8. 


SUPREME COMMANDERY OF GOLDEN RULE.* 


The terms of the certificate of membership binding the assured to pay such 
assessment as should be levied and required by the supreme commandery, 
and the declaration alleging that the assessment not paid was one of 
which the assured had no notice whatever, and also that under the 
charter and by-laws of the association 30 days after the assessment is due 
were allowed holders of certificates and beneficiaries thereof to pay such 
assessment; that the assured died within the 30 days; and that before the 
30 days had expired the beneficiaries tendered the unpaid assessment, and 
the association refused to receive it, there was enough in the declaration 
to show prima facie that no forfeiture of the policy resulted from the 
non-payment of the assessment, more especially as the declaration also 
alleges that the association continued to treat the assured as a member 
in good standing, by making a subsequent assessment against him. 


Lanter & Anverson, for Plaintiff in Error. 
J. G. Cuanpter and A. A. Dozimr, for Defendant in Error. 


Beck tey, C. J. 

A useful collection of authorities on the general subject-matter 
may be seen in 33 Cent. Law J., 42, 65, 87. The contract of insur- 
ance declared upon stipulated for the payment “of all assessments 
levied and required by the supreme commandery,” and provided 
that “ any violation of the above-mentioned conditions, or of the re- 
quirements of the laws now in force or hereafter enacted govern- 
ing the order of this class, shall render this certificate and all 
claims under it or upon the order null and void.” The certificate 
says nothing of giving notice of assessments, and nothing with 
regard to the time at or within which assessments had to be paid. 
They were to be paid “as levied and required by the supreme 
commandery.” The declaration, as it stood at first, alleged that 
Wright, the assured, had no notice whatever, up to the time of his 
death, of the making of the unpaid assessment, or that any assess- 
ment against*him remained unpaid. In the case of ordinary life 
policies, the successive premiums or installments of premium are 
uniform in amount, and mature at fixed times. No occasion for 
notice, therefore, exists, unless it shall be created by custom or 
course of dealing between the parties. But a different rule pre- 
vails touching contingent and irregular assessments made by 
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mutual aid associations upon their members. Unless notice is dis- 
pensed with by the contract, no liability to pay an assessment 
becomes fixed until notice has been given: Bac. Ben. Soc., § 379. 
If any special law applicable to the given association, or any by-law, 
dispenses with notice, this is matter of defense, unless it is disclosed 
in the pleadings of the plaintiff. Here no such disclosure is made- 
By an amendment to the declaration it was alleged that within less 
than 30 days after the unpaid assessment was due, the full amount 
of it was tendered to the defendant, but was refused, “ although, 
under the charter and by-laws of said defendant, thirty days after 
an assessment was due were allowed holders of insurance certificates 
and the beneficiaries thereof * * * in which to pay an assess- 
ment past due, and such payment relieves from any default or sus- 
pension caused by failure to pay an assessment when due.” The 
demurrer to the declaration as amended admits this allegation to 
be true. It will be noticed that it is alleged that the by-laws 
allow the beneficiaries to make payments within thirty days after 
an assessment becomes due. We think this implies, if nothing to 
the contrary appears in the by-laws, that the beneficiaries can make 
this payment though the assured be dead. In this instance he was 
dead, but his death occurred within the 30 days, and therefore 
before the time allowed by the by-laws for payment of the 
assessment had expired. Perhaps the declaration is also somewhat 
aided by another allegation in the amendment, to the effect that the 
association continued to treat the assured as a member in good 
standing by making a subsequent assessment against him: Nibl, 
Mut. Ben. Soc., § 346. At all events, taking the declaration as it 
stood after amendment, it set forth a cause of action sufficient to 
put the defendant on pleading anything contained in its by-laws, or 
any extrinsic facts tending to negative its liability. We do not at 
present see what the promise of Adams, the agent, had to do with 
the merits of the case. But this, through a seeming irrelevancy, 
would not vitiate the declaration. The court erred in sustaining 
the demurrer and in dismissing the action. Judgment reversed. 
Lumpkin, J., not presiding. 
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MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


INSURANCE AND SUBROGATION IN THE CasE OF WAREHOUSEMEN. 


The Supreme Court of South Carolina, on April 21st, 1892, ren- 
dered a decision in the case of the Pelzer Manufacturing Co. vs 
Sun Fire Office et al. These were separate actions by the Pelzer 
Manufacturing Co. against the Sun Fire Office, the German-Ameri- 
can Insurance Co., the Hibernia Insurance Co., the Hamburg- 
Bremen Insurance Co., the Southern Insurance Co., and the 
American Fire Insurance Co., and judgment was given for the 
plaintiff in each action below. The syllabus of the decision on ap- 
peal is from the 8. W. Reporter. The following extracts from two 
of the charges below present the leading features of the case. In 
the action against the Sun Fire Office the circuit judge charged in 
part as follows:— 

“The evidence shows that Cely & Bro. agreed for a valuable con- 
sideration to receive certain cotton of the plaintiffs, to be kept and 
stored by them, as warehousemen, in their warehouse, described in 
the policy and in the pleadings; and also agreed with plaintiffs to 
indemnify and hold harmless the plaintiffs from any loss or damage 
to said cotton by fire from any cause. I hold that Cely & Bro. had 
an insurable interest in the cotton of the plaintiffs received and 
held by them as warehousemen; also that their contract to indem- 
nify and hold harmless the plaintiffs from any loss or damage tothe 
said cotton by fire from any cause gave Cely & Bro. an insurable 
interest in said cotton. Cely & Bro., having an insurable interest 
in said cotton, did insure said cotton, the defendant accepting the 
insurance, and issued to Cely & Bro. a policy covering the cotton 
in question, which recites, inter alia, that the defendant, in con- 
sideration of $12 paid by Cely & Bro., did insure Cely & Bro. to the 
amount of $2,000 ‘on cotton in bales stored in their warehouse, 
West Greenville,’ against destruction or damage by fire or by light- 
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ning from January 16, 1889, to March 17, 1889. Defendants con- 
tend that the terms of the policy restrict the loss to cotton belong- 
ing absolutely to Cely & Bro.; and-did not, and does not, cover 
cotton held by Cely & Bro. as warehousemen, or cotton of the 
plaintiff held by Cely & Bro. under the contract proved between 
Cely & Bro. and the plaintiffs. I hold, and so decree, that the 
terms of the policy do cover the cotton of plaintiff held by Cely & 
Bro. under the aforestated contract in their warehouse, and de- 
stroyed by fire during the currency of the insurance policy; and 
that Cely & Bro. could maintain this action. Cely & Bro., having 
assigned the policy to plaintiff, I hold that the plaintiff has the 
right to maintain and prosecute this action to the same extent that 
Cely & Bro. could have done. The conclusion of the court on 
these issues renders unnecessary any consideration of the question. 
of reformation of the policy, consequently the court will not con- 
sider the question of reformation. 

“A good deal has been said about corporations, insurance com- 
panies, etc. Both parties to this action are corporations ; just as 
an individual has the right to come into this court and ask its 
judgment upon any matter the subject of litigation. They are 
bound by the laws of the state, and are protected by the laws of 
the state, just as fully and carefully as any two citizens of your 
county would be entitled to. You have heard the complaint and 
the answer read. The complaint contains the allegations of the 
plaintiff, and upon those allegations he demands a judgment for 
$2,000 and interest against the defendant. The defendants put in 
their answer, and state the facts which they rely upon as showing 
do not owe the plaintiffs anything. These are the issues which you 
must determine, by vour verdict, upon the evidence submitted in 
open court, in your presence, and the law as given to you by the 
court. 

“T charge you that the policy contains the terms of the contract. 
It is the duty of the court to construe a written contract, and I 
charge you that Cely & Rro. had the right to insure cotton held in 
their warehouse, which they held either as owners, warehousemen, 
or as warehousemen and insurers, for pay. If nothing disproving 
this state of facts appear in evidence, and you find that the cot- 
ton was destroyed by fire during the currency of the policy, ac- 
cording to the terms of the policy the plaintiffs would be entitled 
to recover the amount of the loss, not exceeding the amount for 
which the cotton was insured. Did Cely & Bro. insure the cotton” 
described in the complaint? Was it destroyed by fire, and what 
was the amount of the loss? Have Cely & Bro. assigned their 
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policy to plaintiffs ?—are, with other questions of fact raised in this 
case, questions which you must determine. Defendants allege that 
the policy of insurance issued by them is void, because Cely & Bro. 
did omit to make known to defendants a fact material to the risk, 
to wit: The fact that the warehouse stood upon land leased by 
Cely & Bro. from the Columbia and Greenville Railroad Company 
for valuable considerations, and upon certain terms and conditions, 
among which was the following: ‘That during the continuance of 
said lease the said Columbia and Greenville Railroad Company, its 
successors and assigns, shall not be in any wise responsible for any 
loss or damage to the said building (warehouse) or the contents 
thereof from fire communicated by the locomotive engines of said 
company, its successors or assigns, and all such loss or damage 
shall be borne by the said Cely & Bro.’ That the fact of the ex- 
istence of said lease and release not only pertained to said risk, and 
was very material thereto, but was unusual and unknown to defendant 
when said policy was issued and delivered. The policy, according 
to the allegations of. the answer, was to ‘ become void’ in the event 
of ‘any omission to make known any fact material to the risk.’ So 
that a mere omission to make known a fact is not sufficient to avoid 
the policy. It must go further; it must be the omission of a fact 
material to the risk. That raises a question or questions of fact: 
Was the release of the railway company by Cely & Bro. from any 
responsibility or loss caused by fire from the locomotives of the 
railway company to the warehouse, or the contents thereof, a ‘ fact 
material to the risk?’ Did Cely & Bro. omit to make known to 
defendants, or their agent, the facts in regard to the lease? Did 
defendants, or their agent, know of this lease and its terms? If 
defendants, or their agent, did know of this lease and its terms, they 
cannot complain of such omission by Cely & Bro., because if they, 
the defendant company, had knowledge of these facts, then the 
omission of Cely & Bro. was not material. This question of a ‘fact 
material to the risk’ is a question for you. What is a ‘fact mate- 
rial to the risk?’ A fact material to the risk is one which in any 
way influences, or might influence, the insurer, either in accepting 
or rejecting such risk or in estimating the degree and character of 
the: same; or which in any way affects the rate of premium at which 
the risk is assumed; or which, if known to the insurer, would have 
prevented his accepting or continuing the risk. 

“TI further charge you that the right of subrogation is a legal 
right; that is, when a party insures property with an insurance 
company, and that property is destroyed by the carelessness, negli- 
gence, or unlawful act of another, then the insurance company, 
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upon the payment of the loss, is subrogated to the right of the 
owner of the property, and is entitled to go against the party or 
parties who, by their carelessness, negligence, or unlawful conduct, 
have caused the loss of the property insured. That is a right which 
they have. They have it under the law, and they have a right also 
to stipulate this right of subrogation. Is the right of subrogation 
a fact material to the risk—risks which the insurer takes to insure 
the property against destruction by fire? Is the further fact that, 
after a loss occurs by fire, that the insurer has the right to go 
against the party who caused the loss, a fact material to the risk? 
This I submit to you as a question of fact, which you, must deter- 
mine according to the evidence in this case. 

“Now, then, we come to a second defense, so to speak, or a 
question which arises in this case, to wit, that the right of subroga- 
tion, as they allege, was a material question, as the defendants con- 
tend,—was a material question,—and that Cely & Bro. having by 
their lease and release freed the railway company from liability 
from loss caused by their engines, that that voided the policy. Now, 
gentlemen, when a party goes to an insurance company, the ordi- 
nary and usual custom is that he makes application for so much 
insurance upon certain property, and either by writing or orally he 
makes certain representations to the company from whom he seeks 
insurance. That is, in common language, called the ‘ application’ 
for the insurance. In that application it is the duty of the party 
seeking the insurance to state all facts material to therisk; butif the 
insurance company or their agents have knowledge of the facts 
upon which they issue a policy of insurance, no matter whether that 
knowledge was derived from the party seeking the insurance or 
how, then, knowing the facts upon which they issue the policy, and 
if, knowing them, they still issue the policy, then, in law, they have 
waived their rights. Now, in coming to the consideration of this 
cause, did Cely & Bro., in applying for this policy of insurance 
make any statements material to the risk which were not true, or 
did Cely & Bro. omit to make any statement material to the risk 
which they should have made because it was material to the risk? 
The insurance company, after the application has been made, issues 
what has been called a ‘ policy of insurance.’ That is the written 
paper. Now, then, the former—the application—is the tender, the 
proposal, to make this contract of insurance, and the latter is the 
acceptance by the insurance company of this proposition from the 
party to insure his property. Now, the insurance company un- 
doubtedly has the right to accept or make insurance upon property, 
with the right of subrogation reserved to them. They also have 
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the right to insure property when the right of subrogation is taken 
away from them. I have explained to you the question of mate. 
riality. As a question of fact, did they know of this release of the 
right of subrogation in favor of the railway company ? and, if they 
knew it, did they waive it? Waiver is a question of fact for the 
jury.” . 

The charge in the Hibernia Company case was, in part, as follows:— 

* You have heard a great deal about subrogation. That is a 
technical word, familiar to the gentlemen of the bar, but unknown 
to laymen. Now, suppose that a railroad company here, by way of 
illustration, by reason of some accident, loses goods that have been 
shipped upon it from Charleston to Greenville. Common carriers 
are insurers, unless they are prevented from delivering by the act 
of God or the public enemy. Upon an assumption that they do 
not deliver goods received for shipment, and such failure is caused 
by their own negligence, the consignee has a right of action against 
the carrier. Suppose the consignee has assigned the goods, and 
they are destroyed, the consignee goes to the insurance company 
and collects the loss, and then he assigns his right against the rail- 
road to the insurance company, then the insurance company sues 
the railroad company. Now, the assignment of the rights of the 
consignee to the insurance company is subrogation that subrogates, 
as we call -it, the insurance company to the rights of the con- 
signee, and that is called his ‘right of subrogation.’ That, now, is 
an illustration that perhaps makes it plainer to you than if I would 
undertake to define it in legal terms. Now, in this case, the insur- 
ance company puts in its policy that any person that insures cot- 
ton. and loses the cotton by reason of the negligence of the rail- 
road company, and collects the value of the cotton on this policy, 
shall assign their right against the railroad company to the insur- 
ance company. That is called the ‘right of subrogation.’ That is 

- what it means. It is a great, big, long word, but its significance is 
in a limited compass. 

“ Now, what is a ‘material fact?’ When that term is used in 
connection with an application for an insurance policy it is a fact, 
which, if known, would have a positive influence on the insurance 
company in refusing or granting the application. That is a ma- 
terial fact. Now, I don’t know that there are any other terms that 
I should define to you. 

“ Now, it appears that Cely & Bro. bought 1,000 bales of cotton 
for the Pelzer Manufacturing Company, and put it in theiy ware- 
house here in Greenville. Then it caught fire, and was burned up; 
the Cely Bros. in the meantime having effected insurance upon it 
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with the Hibernia Insurance Company of New Orleans; and when 
that cotton was burned up they assigned that policy to the Pelzer 
Manufacturing Company, and the Pelzer Manufacturing Company 
brings this action. Now, the right of the Pelzer Manufacturing 
Company to bring this action is not questioned by the defense. 
They say that they have all of the rights that Cely & Bro. would 
have. Now, there are two cases you are trying—one upon a policy 
which insured cotton for $3,500, and the other for $500. The in- 
surance company, after some preliminary interviews between their 
agents and Cely & Bro., here decline to pay the policy, and the 
action is brought upon these two policies. The plaintiffs come in 
and prove their loss of the cotton by fire, and submit certain proof 
as to the transactions which took place between the agents here in 
this city and Cely & Bro. in further support of their right to re- 
cover in the two actions. The defendants set up two defenses 
which they allege are sufficient to defeat the right of recovery upon 
either of these policies. First, they say that at the time Cely & 
Bro. applied to the agents here for an insurance policy they con- 
cealed certain material facts from the agent of the company here, 
and that he stipulated subsequently in this contract that, if he had 
at that time concealed a material fact, that this policy should be 
void. Now, you will remember that it was in evidence here that. 
what is called a ‘Southeastern Tariff Association ’ had fixed certain 
rates of insurance upon this building that was in existence at the 
time Cely applied for the insurance. Then one of the Celys goes 
to the agent of the company here, and asks to have acertain amount. 
of cotton insured. No representations were made or asked for one 
way or the other. The agent of the company had lived in this city 
for many years. He had lived ata point not remote from the ware- 
house consumed by fire. He had frequently been to that warehouse 
when goods and cotton had been stored init. Now, under that 
state of facts, Cely applies to this company for insurance for $3,500 
at one time and $500 at another time. No questions were asked, 
no representations were made. No proof of any whatever. Now, 
under that state of circumstances, what has Mr. Cely got to do 
under the law? Well, the law always and under all circumstances 
requires honesty and fair dealing. Mr. Cely, if he knew of any fact 
that was material to the risk, and withheld it from the knowledge 
of the agent, that would not be honesty and fair dealing. If he 
knew any fact that honesty and fair dealing required him to dis- 
close to that agent, and he withheld it, that would not be honesty 
and fair dealing; that would be concealment. Now, the insurance 
agent representing the company has got no right to sit there like a 
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Sphinx, and require that Mr. Cely shall state to him every fact 
that that agent or this company shall subsequently conceive to be 
material. It is stipulated in this policy that it shall be entirely 
void if the insurer has concealed at some time prior to its issuance 
any material facts. You see it isin the past tense, and this stipu- 
lation relates to what took place at the time of the contract, and not 
after that time. As I have already said, an insurance company has 
no right to require the insured to state everything that an agent 
who represented the company may then or subsequently think to 
be a material fact, on pain of forfeiting all rights under the policy 
to be subsequently issued. The agent can ask anything that he sees 
fit, and if he does not ask he has no right to require that what is in 
his mind, and he may subsequently think, shall be met, unless that 
condition is disclosed to the applicant. The agent, at that time, 
unless he sees fit to tell what may be a material fact, is bound by 
what the applicant honestly thinks is material. Mr. Cely was not 
bound by what was in this policy that was subsequently signed in 
New Orleans and forwarded to him here, that was not disclosed to 
him at the time of the contract. Now, everything in this policy 
which required subsequent conduct on the part of Mr. Cely subse- 
quent to its delivery to him he is bound to conform to according to 
the terms of the policy. 

“Now, I don’t know that I need state anything more. As I have 
said to you, the insurance company had the right to ask bim any- 
thing they pleased in regard to the subject-matter of the applica- 
tions, and anything that they ask him he is bound to answer them 
truthfully, and anything that he conceals or misrepresents, that is a 
concealment of a material fact; but when the company leaves it to 
Mr. Cely to state material facts, then the company is bound by Mr. 
Cely’s estimate of what is material and what is not material. Now, 
there is another ground of defense which arises out of the policy. 
This policy is a contract. It is not signed by Mr. Cely. It is signed 
by the proper officers in the city of New Orleans, is delivered to 
Mr. Cely, and he accepts it, and it is a contract between them, and 
that clause is as follows: ‘If this company shall claim that the fire 
was caused by the act or neglect of any person or corporation, 
private or municipal, this company shall, on payment of the loss, 
be subrogated to the extent of such payment to all right of recovery 
by the insured for the loss resulting therefrom, and such right shall 
be assigned to this company by the insured on receiving such pay- 
ment.’ Well, the word ‘subrogation’ is in there, and the word 
‘assignment’ is in there, and the defendants claim that Mr. Cely 
lost cotton that was insured by this contract; and it was lost, as the 
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insurance company might claim, through the negligence of the rail- 
road company. Mr. Cely might have a cause of action against the 
railroad company; he may assign that to the insurance company. 
At the time that this contract was entered into there was a lease in 
existence under which Mr. Cely leased from the Columbia & Green- 
ville Railroad Company a piece of land upon which was built the 
warehouse, and released the railroad company from liability for loss 
by its negligence. That lease was in existence at the time this 
policy was executed. If the insurance company knew that lease 
was in existence, it would be no defense to this action. They say 
that they did not know it; that the release of the railroad company 
was a material fact which was concealed from them; and that they 
are thereby released from all obligations under the policy. Now, 
whether that was a material fact or not is a question of fact for the 
jury. You have heard the testimony; you have heard what all of 
the witnesses said; and you are to say from the evidence whether 
it was a fact which, if known to the company, would have had a 
positive influence on the company in granting the policy. If you 
find that it was a material fact, and that it was concealed from this 
company, it vitiates the policy; if not, it does not.” 

The syllabus of the decision by the supreme court on appeal, is 


as follows: 


Where a party moved to consolidate and remove two cases from a state to a 
Federal court, and filed but one petition and bond for removal, the state 
court rightly assumed that he did not desire the removal of one without 
the other. 

A petition for the consolidation of several causes will not be granted where 
the etfect of such consolidation would be to oust the jurisdiction of the 
court in which the causes were brought. 

A state court has no jurisdiction to grant a motion to consolidate several 
causes, where the necessary petition and bond were filed for the removal 
of one of the causes to a Federal court, since on the filing of such petition 
and bond the case is, in law, removed,so as to be docketed in the Federal 
court: Marshall vs. Holmes, 12 Sup. Ct. Rep., 62, 141 U. S., 595, followed. 

A defendant cannot, on the ground of irrelevancy, object to evidence of the 
truth of an allegation of the complaint which he has seen fit to deny. 

In an action on certain policies of insurance, covering cotton destroyed by 
the burning of the warehouse in which it was stored, which policies pro- 
vided that on the payment of any loss the insurer should be subrogated 
to any right of action which the insured might have against any person 
by whose act or omission such loss might be occasioned, it appeared that 
the warehouse stood on land within the limits of a railroad company’s 
tight of way; that this land was held by the warehousemen under a 
lease from the railroad company by which the lessor was exempted from 
liability for any loss occasioned by fire communicated from its locomo- 
tives. Defendants were permitted to introduce evidence that reputable 
insurance companies regarded the right of subrogation so material that 
some would refuse to take risks where that right was barred or released, 
or that others would take such risks only at a higher rate of premium, 
Held, that it was competent for plaintiff to show that reputable insurance 
companies, knowing that the right of subrogation was released, did take 
risks at a lower rate of premium on cotton stored in the new warehouse, 
erected where the old one stood. 
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The policies had been issued by the warehousemen, and by them assigned to 
plaintiff. The nature of their business was shown by the direct testi- 
mony of one of them and by their bookkeeper. Plaintiff was then 
permitted to prove the same thing by general reputation, for the purpose 
of charging defendant with knowledge thereof. Held competent, 

In the trial of two cases, entitled P. vs. F. and P. vs. G., the court promptly 
excluded certain depositions, where the sealed envelopes in which they 
were inclosed were indorsed: ‘‘ P. vs. S., 10 cases.” 


Where the question of the ownership of the land on which the warehouse 
steod was a mere collateral matter not directly in issue, oral testimony 
thereof was properly admitted. : 

Where the issue was whether ‘‘ proofs of loss,’’ as required by the policies, 
were made out and delivered to defendant, and not what was contained 
in such proofs, parol evidence was admissible. 


The warehousemen had insurable interest in the cotton stored with them, 
they having contracted to idemnify the owners thereof for its loss, and 
the trial court properly construed the policies covering cotton stored in 
the insured’s warehouse so as not only to cover cotton owned absolutely 
by them, but also that which was in their possession as warehousemen. 


The warehousemen having released whatever right of action they would have 
had in case of fire against the railroad company before the policies of in- 
surances sued on were issued, defendants cannot claim to be subrogated 
to such released right. 


Where defendants issued the policies of insurance on verbal applications, and 
asked no questions except as to the amount of insurance wanted, the 
the property to be insured, and its location, and the warehousemen made 
no misrepresentations, defendants cannot escape liability on the ground 
that the policies provided that failure to make known any facts material 
to the risk would render the policies void. 

There was no error in refusing to charge that ‘“‘the local agent [of defendants] 
cannot, without special authority, waive” the right of subrogation pro- 
vided for in the policies, ‘* nor is it waived by his knowledge of the con- 
tract relieving the railroad company.” 

The court properly refused to charge that the recording of the lease from the 
railroad company to the warehousemen did uot constitute notice to de- 
fendants of the contents of the lease, and, unless they had actual notice 
of such contents when the policies were issued, they cannot be held to 
have known of its existence or of its contents. 

Where the amount of the loss exceeded the aggregate sum of all the policies, 
plaintiff is entitled to recover the total amount of the risks assumed by 
each defendant, with interest. One of the policies covered the ware- 
house and provided that if the building stood on leased ground, it must 
be so represented to defendant, and expressed in writing in the policy; 
otherwise the insurance as to such property would be void. There was 
evidence that defendant’s agent knew that the warehouse was on leased 
land. Held, that the court properly refused to charge that if such fact 
was not stated in writing in the policy, plaintiff could recover. 


CANCELLATION AFTER A Loss. 


In the case of Duncan vs. N. Y. Mutual Ins. Co , decided by the 
Superior Court of New York and the opinion filed May 2d, 1892, it 
was held that where a policy of marine insurance is canceled by the 
parties thereto at a time when both are ignorant of the fact that the 
vessel insured has been lost and earned premiums are retained by 
the insurer covering the risk up to and after the time of cancella- 
tion, equity may relieve from the effects of such mutual mistake by 
rescinding such cancellation. 
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SUPREME COURT OF IOWA. 


H. J. GRISWOLD Et AL., Appellants, 
v8. 


ILLINOIS CENTRAL RAILROAD CO.* 


The code of Iowa provides that a railway shall be liable for all damages by 
fire caused by operating it; also that a common carrier cannot exempt 
itself from liability as such carrier by contract. A railroad had, prior to 
the act, leased a tract conditioned upon the lessee erecting an elevator 
and giving his business to the road, it being further stipulated that the 
railroad should be exempt from all damages from fire caused by it, whether 
through accident or negligence. 


Held, That the provision if effectual would cause the defendant to violate a 
duty it owes to the public, and is therefore void. 


R. W. Barcer and E. E. Hasner, for Appellant. 

W. J. Kniaut, for Appellee. 

Rosrnson, C. J. 

The facts disclosed by the pleadings which are material for con- 
sideration on this appeal are substantially as follows:— 

On the 30th day of April, 1890, the plaintiff Griswold owned a 
two and one-half story elevator building, warehouse and corn-crib 
attached, together with engine and boiler connections and feed-mill 
therein, all of which were situated on the depot ground of defend- 
ant immediately north of its track in the village of Winthrop. In 
the morning of the day named the property described was totally 
destroyed by fire which was kindled by sparks and cinders from a 
locomotive engine of defendant while passing on its track. The 
sparks and cinders escaped from the engine in consequence of 
defects in its construction and appliances and in consequence of the 
negligent manner in which it was operated. The property de- 
stroyed was of the value of $6,000, and was at the time insured by 
plaintiffs, the Iowa State Insurance Company, the Commercial 
Union Assurance Company, Limited, the St. Paul German Insur- 
ance Company and the Farmers Fire Insurance Company in the 
sum of $1,000 each, or for the aggregate amount of $4,000. After 
the property was destroyed each insurance company paid the 
amount of loss for which it was responsible, and, claiming that by 
reason of such payments they became subrogated to the rights of 
Griswold to the extent of the amounts so paid, they join him in de- 
manding judgment against defendant for the value of the property 
destroyed. 


* Decision rendered, Oct. ber 19, 1892. 
VoL, XXIL—-61, 
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Griswold occupied the premises on which the property stood by 
virtue of a lease to him from defendant which contained the 
following provisions :— 

“And the lessee, in consideration of the premises, hereby cove- 
nants and agrees with the lessor, its successors and assigns, to pay 
the said lessor, as rent for said described premises, the sum of one 
dollar to be paid at the time and in the manner following, to wit: 
on the delivery of this lease. And the lessee further covenants 
and agrees with the lessor that he will from the date of this indent- 
ure put to use and maintain a good and substantial elevator, coal- 
sheds, and lumber-yards on the above-described premises, and 
further agrees to protect and save harmless said lessor from all lia- 
bility for damage by fire, which in the operation of the lessor’s 
railroad, or from cars or engines lawfully on its tracks, may acci- 
dentally or negligently be communicated to any property or structure 
on said described premises. And the said lessee hereby agrees to 
ship all grain, coal, and lumber he can control by the said Illinois 
Central Railroad Company. And the said lessee further covenants 
and agrees with the said lessor that he will transact the business 
for which said buildings are erected and designed at fair and rea- 
sonable rates and in a prompt and careful manner, so that neither 
the company nor the public will be prejudiced by reason of the 
said lessee dealing untairly or negligently in their behalf, or in the 
transaction of the business connected with grain, coal, and lumber 
building so erected as aforesaid.” 

The defendants claim the plaintiffs are not entitled to recover 
for the reason that Griswold undertook by the terms of the lease 
to protect and save it harmless from such losses as that in ques- 
tion. The ground of the demurrer is as follows: “The petition 
and answer show that the action is commenced by the owner and 
insurers of an elevator built upon defendant’s land alongside of its 
track for the purpose of handling grain, and that said elevator was 
burned through the vegligence of defendants, its agents and em- 
ployes. The plaintiffs therefore say it is against public policy, 
and contrary to the statutes of Iowa, for the defendant to attempt 
to restrict by contract its liability for the negligence of its agents, 
employes, and servants, and that said defense, so far as it is based 
upon exemptions of lease, is not good, as such contract of exemp- 
tion is void.” No special claims are made in behalf of the insur- 
ance companies, therefore their interests and that of Griswold, for 
the purposes of this appeal, will be treated as governed by the 
same rules. 
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1. Section 1289 of the code provides that any corporation oper- 
ating a railway shall be liable for all damages by fire that is set 
out or caused by operating of any such railroad. * * * “It was said 
in West vs. C. N. N. W. Ry. Co. (77 Iowa, 654) that this statute im- 
poses an absolute liability upon railroad corporations, without 
regard to the contributory negligence of the person injured for 
damages resulting from fires set out or caused by negligently 
operating the railways. The facts admitted in this case show 
that the fire in question was caused by defendant in operating 
its railway, and that the fire was the result of negligence on 
its part. 

Whether a railway company may limit its liability for a fire 
which it causes without fault on its part, is a question not involved 
in this case, but we are required to determine whether a railway 
company may, by a contract entered into before the act, limit its 
liability from a fire which is caused by negligence on its part in 
operating its railway. 

Section 1508 of the code provides in effect that a common carrier 
or carrier of passengers cannot exempt itself from liability as such 
carrier by contract. Although there is some conflict in the authori- 
ties, yet it is the general rule in the absence of statutory regula- 
tions, that railway companies cannot restrict their liability for neg- 
ligence in transporting passengers or freight, by contracts made in 
advance of the carriage, and the same is true in regard to the 
power of telegraph companiés to limit their liability for negligence 
in transmitting dispatches. It is said in Cooley on Torts, 687, with 
reference to agreements of that kind, that the cases of carriers and 
telegraph companies have been specially mentioned because it is 
chiefly in these cases that such contracts are met with. But 
although the reasons which forbid such contracts have special force 
in the business of carrying persons and goods, or sending messages, 
they apply universally, and should be held to defeat all contracts 
by which a party undertakes to put another at the mercy of -his 
own faulty conduct.” In Johnson Adm’r. vs. R. & D. Ry. Co. (11 
S. E. Rep., 829) the administrator sought to recover damages for 
the death of his intestate which was claimed to have been caused 
by the negligence of the railway company. The decedent had been 
a member of a firm of quarrymen which agreed with the railway 
company to remove a certain granite bluff from the right of way. 
He was killed by a train of the company while he was engaged in 
doing the work required by the agreement. There was evidence 
which tended to show that the accident was caused by negligence 
on the part of the company. It claimed exemption from liability, 
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however, on the ground that the agreement provided that it should 
‘in no way be held responsible for any injuries to or death of any 
of the members of the said firm, or of any of its agents or employes 
sustained from said work, should such death or injury occur from 
any cause whatever.” The court in commenting on this provision 
of the agreement said, “to uphold the stipulation in question 
would be to hold that it was competent for one party to put the 
other parties to the contract at the mercy of its own misconduct, 
which can never be lawfully done where an enlightened system of 
jurisprudence prevails. Public policy forbids it and contracts 
against public policy are void. Nothing is better settled, certainly, 
in this court, than that a common carrier cannot, by contract, 
exempt himself from responsibility for his own or his servants’ neg- 
ligence in the carriage of goods or passengers for hire. This is so 
independently of section 1296 of the code, and the principle which 
invalidates a stipulation for exemption from liability for one’s 
own negligence is not confined to the contracts of carriers as such; 
it applies universally.” 

Railway corporations are quasi public agencies and perform a 
public duty. They are agencies created by the state with certain 
privileges and subject to certain obligations. A contract that they 
will not discharge their obligations is a breach of a public duty and 
cannot be enforced: St. J. & D.C. R. Co. vs. Ryan, 11 Kans., 609. 
An agreement by which a railway corporation undertakes, without 
the consent of the state, to relieve itself from a burden which is 
imposed upon it by law is void as against public policy: Thomas vs. 
Railroad Company, 101 U. S., 71. 

Among the obligations imposed upon railway corportions is that 
of using reasonable diligence in furnishing its road with safe 
equipments, including locomotive engines, and of operating its road 
without negligence. That is a duty which it owes to the public, 
and any agreement which seeks to lessen the diligence and care 
with which it furnishes and operates its road is to that extent 
against public policy. 

The contract entered into between Griswold and the defendant 
was not for carriage and primarily it was for the benefit of the 
parties to it and not in the interest of the public. But it is clear 
that its purpose on the part of the defendant was to promote its 
business as a carrier. The nominal sum of one dollar was not the 
consideration which induced it to enter into the agreement. Ele- 
vators, coal-sheds, and lumber-yards are important aids to a rail- 
road engaged in carrying grain, coal, and lumber in securing and 
transacting that branch of its business, and the promise of Gris- 
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wold to maintain and use them, and to ship all grain, coal, and 
lumber he could control over defendant’s road, and the prospect for 
business which the existence and use of the improvements named, 
held out to defendant were no doubt the controlling consideration 
which induced it to execute the lease. Those improvements were 
not only of value to defendant, but they were important to all who 
bought or sold commodities which were received in them. In other 
words, the lease was a means to promote the end for which the 
road of defendant was built and operated, and the public was inter- 
ested in the improvements for which it provided to the extent to 
which it patronized them. Its interest may not have been a dis- 
tinct entity capable of enforcement at the suit of any citizen, but it 
was one which the law recognizes and which it will, in a suitable case, 
protect. The lease itself fully recognizes an interest of the public 
in its subject-matter. It provides that the lessee “shall transact 
the business for which said buildings are erected and designed at 
fair and reasonable rates, and in a prompt and careful manner, so 
that neither the company nor the public will be prejudiced, by 
reason of the said lessee dealing unfairly or negligently in their 
behalf, or in the transaction of the business connected with the 
grain, coal, and lumber building so erected as aforesaid.” 

It is true that a contract is not void as against public policy 
unless it is injurious to the interests of the public, or contravenes 
some established interest of society. But when a contract belongs 
to that class it will be declared void, although in that particular 
instance no injury to the public may result: 5 Lawson Rights & 
Remedies, Sec. 2392. “A contract invading any one of the other 
interests which the law cherishes, though to do what is neither 
indictable nor prohibited by a statute, termed a contract against 
public policy (or sound policy), is likewise void:” Bish. on Cont., 
Sec. 473. We do not find it necessary to go to the extent of hold- 
ing, as do some of the authorities cited, that the rule which 
invalidates a stipulation for exemption from liability for one’s own 
negligence is of universal application in order to support the con- 
clusion which we reach that the provision under consideration is 
void. To require us to reach that conclusion it is only necessary 
for it to appear that the provision, if effectual, would cause the 
defendant to disregard and neglect a duty which it owes to the 
public and thereby violate an obligation imposed upon it by law. 
That such would be the effect of the provision if sustained there 
can be no doubt. 

There is nothing in Warren vs. Ry. Co. (41 Iowa, 484) in conflict 
with the conclusion we reach. That case involved the liability of 
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the railway company for stock killed by it at a point where it had 
a right to the fence. The company sought to escape liability on 
the ground that Bell, the owner of the pasture from which the stock 
escaped, had agreed with it to erect a fence and keep it repaired. 
But it was held that as the owner of the stock was neither the 
owner of the pasture nor his tenant, the defense was not good. It 
was said by the court that if Bell had agreed to erect and maintain 
the fence he could not have recovered damages to his stock which 
resulted from the want of a fence, but the plaintiff in this case 
assumed no burden which the law imposed upon the defendant. The 
case of Simmons vs. Ry. Co. (52 Conn., 27) is in some respects some- 
what similar in principle to that last cited. The case of M. H. & 
O. R. BR. Co. vs. Speer (44 Mich., 170), also cited by appellee, involves 
a different question. It appeared in that case that the owners of a 
warehouse of a railway track near it, and of a quantity of hay, em- 
ployed a railway company to draw cars over the track for their 
accommodation. The engine employed to do the work was defective 
and that fact was known to the owners aforesaid who complained 
of it, but with that knowledge they permitted and continued to 
permit its use. It finally caused a fire which destroyed the ware- 
house and hay. It was held that the owner of the property de- 
stroyed could not recover for the reason that they had engaged the 
engine with knowledge of the defects which. caused the loss. But 
. in that case the plaintiffs not only owned the warehouse but the 
tracks: also, and the engine passed over that track with their knowl- 
edge and at their request for their benefit. They knew in advance 
just what the danger to this property would be and contributed to 
the result. But putting upon the case a construction most favor- 
able to appellee and it is authority only for the doctrine that a rail- 
way company may exempt itself from liability to an individual on 
account of an existing and known defect in its mackinery. Whether 
that may be done is a question which does not arise in the case. 

The agreement under consideration does not seek to hold defend- 
ant harmless on account of known and specified defects in engines 
or a manner of operating them recognized to be negligent, but from 
“all liability for damage by fire” caused by cars or engines lawfully 
on the track, whatever the cause, whether then existing and known, 
or not then existing and not foreseen. 

It is in our opinion, for reasons stated, that the provision of the 
lease in question is contrary to public policy and void. 

The judgment of the district court is reversed, 
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A denial of liahility and a claim that «the policy was not in force is a waiver 
of the stipulation as to arbitration and as to written notice of loss. 

The policy contained an endorsement by the agent of the receipt of additional 
premium. The insured testified to giving the sum needed for the original 
premium to a son and afterwards the sum needed for an increase. The 
son testified to paying them to the agent. The agent denied having re- 
ceived them. 

Held, that the fact of payment was established. 

A notice to the insured, directing attention to the effect of failure to pay pre- 
mium and to the cancellation clause in the policy, is not a notice of can- 
cellation within the policy. 


Statement of facts by Harwoop, J. 
This is an action to recover $800 insurance, alleged to be owing 
and due respondent by virtue of an insurance policy issued by 
appellant to‘respondent, whereby the former insured the latter 


against loss or damage of certain household furniture, situate in a 
certain dwelling-house in Miles City, Custer County, Mont., by fire, 
and the subsequent damage in part, and total destruction in part, 
of said property by fire, while said insurance contract was in force. 
It appears that in getting the issues settled the complaint was twice 
amended, and, as amended, filed. The facts alleged in the second 
amended complaint as the cause of action may be briefly sum- 
marized as follows: That defendant is a corporation, organized and 
existing, under the laws of the state of New York, for the purpose 
of doing the business of a fire insurance company; that during all 
the time stated in the complaint defendant was engaged in such 
business, under its said corporate name, at said city, by and through 
its duly-authorized agent, Charles W. Seyde; that during all such 
time plaintiff was the owner of certain household furniture, 
described in the complaint, situate in a certain dwelling-house in 
said city, also described in the complaint; that on August 4, 1888, 
at said city, in consideration of $13.20 as a premium paid by plaint- 
iff to defendant, through its said agent, defendant then and there 
made and delivered to plaintiff its certain policy of insurance, in 
writing, of said date, whereby defendant insured plaintiff against 
loss or damage to said property by fire to the amount of $800; 
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that on November 20, 1888, while said policy was in force, plaintiff 
was required by defendant's said agent to pay defendant, on ac- 
count of its having raised the rate of insurance on said property, an 
additional sum, as premium on said policy, of $6.80, which sum 
plaintiff paid defendant, through its said agent, who acknowledged 
receipt thereof for defendant, by indorsement of said policy of in- 
surance; that on June 30, 1889, while said policy was in force, and 
while said property was owned by plaintiff, and situated as afore- 
said, a large portion thereof, of the value of $775, was entirely de- 
stroyed by fire, and another portion thereof, of the value of $285, 
was greatly damaged, and thereby plaintiff sustained damage and 
loss to the amount of $1,060; that said fire originated in neighbor- 
ing buildings, without the fault of plaintiff; that verbal notice 
of said loss was given to defendant, through its said agent, the next 
day following the fire, and written notice thereof was given de- 
fendant through its said agent on the 30th day of July, 1889, and 
on the same day plaintiff furnished to defendant, through its said 
agent, proofs of said loss, as required by the terms of said policy, 
setting out in detail the items of said property entirely destroyed, 
and also the items damaged by said fire, with value of each item 
destroyed, and the amount of damage to items not totally destroyed; 
that said proofs of loss so furnished to defendant were duly verified, 
as required by the terms of said policy, and an affidavit of a notary 
public was attached thereto, setting forth that he was not concerned 
in the loss sustained by plaintiff by reason of said fire, nor related 
to plaintiff; that he had examined and knew the circumstances at- 
tending the luss, and that he verily believed the plaintiff had, with- 
out fraud, negligence, or fault on her part sustained loss on the 
property described in said policy of insurance numbered 94,415, of 
the Phenix Insurance Company, of Brooklyn, N. Y., and that the loss 
sustained by plaintiff by reason of said fire, and the destruction and 
damage of said property, was the sum of $1,060; that thereafter, 
on the 19th of August, 1890, defendant, through its duly-authorized 
agents, Brown, Craig & Co., of San Francisco, Cal., returned said 
proofs of loss, together with the affidavit of the notary public, and 
said written notice of loss, to Charles W. Savage, attorney in fact — 
for plaintiff, accompanied by a communication, in which said de- 
fendant, through its last-named agents, “disclaimed any liability 
under said policy, and refused to pay such loss, or any part thereof, 
claiming that the said policy of insurance had been canceled by 
defendant prior to the date on which said property was destroyed 
or damaged by fire;” that plaintiff never received from said com- 
pany any notice of cancellation, nor any return premium, nor bad any 
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means of knowing that said policy of insurance had been canceled 
by said company, but on the contrary, plaintiff, through her attorney 
in fact, Charles W. Savage, was informed by the said agent Seyde: 
on the day subsequent to the destruction and injury to said prop- 
erty, “that said policy of insurance was all right, and that the mat- 
ter would be properly attended to as soon as proofs of loss were 
furnished by plaintiff, and as plaintiff is informed and believes, said 
policy of insurance was never canceled;” that ever since August 19, 
1889, defendant has disclaimed any liability under said policy of in- 
surance, and has refused to pay said loss, or any part thereof; that 
plaintiff duly performed all the conditions of said policy on her part 
to be performed, wherefore plaintiff demands judgment for $800, 
and costs. 

Defendant answered the complaint, denying the issuance or de- 
livery of said policy, or the receipt of said sum of $13.20 as pre- 
mium, or the receipt of the additional sum of $6.80, or any other 
sum, as premium, or the acknowledgment of receipt of any sum, 
through said agent, for the issuance of said alleged policy of insur- 
ance; and further denying that defendant ever, for any considera- 
tion, or by any contract or policy, agreed “to make good to plaint- 
iff any loss or damage whatever.” Admitted that the property men- 
tioned may have been damaged or destroyed, but denied that at 
the time of said fire, or at any time, any contract or policy of insur- 
ance was in force or existing between the plaintiff and defendant, 
whereby it insured plaintiff against loss happening by reason of 
said: destruction or injury to said property. Denied that loss or 
damage resulted to plaintiff, by reason of said fire, to the amount of 
$1,060, or in any sum greater than $100; or that plaintiff at any 
time performed any conditions of any policy alleged to have been 
issued to her by defendant; or that any notice of any loss sustained 
by plaintiff was at any time given defendant; or that written notice 
of any such loss or damage “ was given to defendant on the 30th day 
of June, 1889; or that any proofs of loss, as required by the terms 
of said policy, were ever furnished defendant through its agent, or 
otherwise; or that any pretended proofs of loss furnished defendant 
through its agent or otherwise were verified by plaintiff, or by any 
other person, or by any notary public; or that any proofs were ever 
presented which contained any statement of any notary public 
whatsoever.” Admits the return of certain papers to plaintiff, 
“through its authorized agents, Brown, Craig & Co., of San Fran- 
cisco, but denies that the same were proofs of loss, or that the same 
were of any kind, character, or nature of which defendant was 
bound to take notice; and denies that the same referred to any 
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contract or policy of insurance issued by defendant at any time or 
place.” Admits “that defendant refused to pay any loss or any 
part of loss, at any time; and avers that the reason of such refusal 
was based upon the failure of plaintiff to fulfil any of her engagements, 
as hereinafter stated, and by reason of such failure no Joss or claim 
was then due or payable; and denies that defendant refused to pay 
said loss upon any other or different grounds than those heretofore 
or herein stated in this answer.” Further denies that plaintiff failed 
to receive notice of cancellation of said polley, or was without 
means of knowing that the same was canceled. Admits that plaint- 
iff never received any return premium. Denies that defendant, 
through any agent, subsequent to the fire, informed Charles W. 
Savage, agent of plaintiff, that any insurance policy issued by de- 
fendant to plaintiff was in force, or that any loss or claim would re- 
ceive consideration. Admits “that on the 19th of August, 1889, 
and ever since, defendant has disclaimed any liability to the plaint- 
iff, and avers the ground therefor to be as hereinafter stated, and 
that the same was not done at any time, nor in a manner which in 
any degree misled the plaintiff.” And for further affirmative matter 
of defense alleges “that on or about the 4th day of August 1888, 
and by a supplemental agreement made on or about September 20, 
1888, defendant agreed with plaintiff to issue her a policy of insur- 
ance for $800, covering and insuring the personal property men- 
tioned and described in plaintiff's complaint, on the express agree- 
ment that the plaintiff should pay defendant the sum of $22, lawful 
money of the United States; and that said insurance should be 
subject to certain conditions, limitations, and requirements, consti- 
tuting part of the consideration for the issuance of said policy, 
stipulated and agreed hetween the parties to be performed as con- 
ditions precedent to plaintiffs right to recover for any loss or dam- 
age which might happen to said property while so insured, which 
conditions, limitations, and requirements are recited in the answer 
by incorporating therein substantially all of the contents of the 
policy of insurance mentioned in the pleadings.” Defendant fur- 
ther alleges that it issued to plaintiff, and she accepted, said policy 
on the terms, conditions, and limitations therein set forth; but that 
plaintiff failed and refused to perform the conditions precedent set 
forth in said policy, and particularly that plaintiff had not at any 
time paid said premium of $22 to defendant, or to any person au- 
thorized to receive the same for defendant. That by the terms of 
said policy defendant was not liable thereunder until said premium 
was actually paid. That on or about November 27, 1888, defendant, 
through its said agent, C. W. Seyde, made draft on plaintiff in the 
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name of her agent, Charles W. Savage, at Livingston, Mont., for 
said sum of $22, accompanied by a statement “ showing that plaint- 
iff was indebted to the defendant in the sum of $22, if the plaintiff 
intended that the contract of insurance should be of binding effect 
upon defendant,” which draft was presented to plaintiff, and her 
agent, C. W. Savage, on or about November 29, 1888, and payment 
thereof refused, and the same was never paid. That thereafter, on 
December 7, 1888, defendant, through its agent, C. W. Seyde, by 
register letter, sent to and received by C. W. Savage, agent and 
husband of plaintiff, at Livingston, Mont., “ notified plaintiff of the 
effect of her failure to pay the $22 agreed upon as before stated, 
and directed her attention to the cancellation condition of her 
policy; but to pay said premium plaintiff then and there refused, 
and the same has not been paid. That by reason of the prolonged 
credit given by said Seyde, agent of defendant at Miles City, afore- 
said, which credit, when extended beyond 60 days from the date of 
the policy, was contrary to the rules and regulation of this de- 
fendant, said Seyde thereby became liable to defendant as a penalty 
for thus extending credit to plaintiff beyond 60 days, which in- 
structions required said policy to be returned at the expiration of 
60 days, which penalty was in the sum of $3.70, and the same was 
paid by Seyde to defendant, not on account of plaintiff, nor for her 
benefit, but as part of the contract existing between C. W. Seyde 
and defendant.” That thereafter, C. W. Savage, learning tiat the 
said agent had suffered such penalty by reason of said prolonged 
credit given to plaintiff, paid to said agent, Seyde, said sum of 
$3.70, to reimburse him for such penalty suffered. That neither 
plaintiff, nor any one for her, has ever paid defendant said premium 
on said policy, or any sum in reference thereto, except said $3.70. 
That by the’terms of said policy, in the event of loss or damage, 
plaintiff agreed to give notice in writing of said loss to defendant 
forthwith, which notice plaintiff failed to give, and never gave any 
notice thereof in writing until the 30th day of July, 1889, being 30 
days after said fire. That by the terms of said policy plaintiff 
agreed, in the event of loss or damage to said party thereunder, to 
render to defendant a particular account of the loss, signed and 
sworn by her, which plaintiff failed to do. That the only papers 
relative to said loss were the papers addressed to C. W. Seyde, 
marked Exhibits “A” and “B,” attached hereto, and made a part 
hereof,—Exhibit A being a list of goods destroyed by fire, dated 
July 29, 1889, and Exhibit B being a written notice to C. W. Seyde 
of the occurence of a fire. That said papers were not addressed to 
defendant, nor signed or sworn to by plaintiff. That said papers 
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if the same had been signed and sworn to by plaintiff, and ad- 
dressed to defendant, are not proofs of loss within the terms of said 
proposed contract of insurance, and are not such proofs of loss as 
the plaintiff agreed to furnish the defendant, had such contract 
been entered into as proposed, because it is not stated therein what 
the actual cash value of said property was at the time of said loss, 
nor the interest of plaintiff in said property, nor that the plaintiff 
had any interest therein, nor does the certificate of the notary public 
attached appear to be that of the nearest notary public to the place 
of the fire, and in truth such notary was not the nearest notary 
public to the place of said fire. That no such inventory was fur- 
nished to defendant by plaintiffas required by said policy. That 
“ plaintiff agreed that the sound value and damage of any property 
to be covered by said proposed policy of insurance should be deter- 
mined by mutual agreement between plaintiff and defendant, and, 
failing to agree, the same should be submitted to arbitrators, and 
no loss should be due and payable until such arbitration was had; 
and defendant avers that it never did agree with plaintiff as to the 
sound value or damage of said property, and that no arbitration 
was permitted by the plaintiff before the commencement of this 
suit;” nor has defendant had an opportunity to have such an award, 
because “no such award could be made or obtained until after the 
plaintiff had paid the premium ” on said policy, and furnished 
“notice in writing forthwith of a claim;” nor until the inventory 
required by said policy had been furnished by plaintiff. That 
plaintiff has not performed any of the conditions required of her by 
said policy. 

A voluminous replication was filed by plaintiff, not only denying 
the new matter averred in the answer, but, in addition to such de- 
nial, the replication reiterates and reaffirms substantially all the alle- 
gations of the complaint in a somewhat changed form of expression. 

The jury impaneled and sitting on the trial of such action, after 
hearing the testimony offered, and arguments of counsel and in- 
structions by the court, returned its verdict in favor of plaintiff for 
the recovery of said sum of $800 and costs; and judgment was en- 
tered accordingly. Thereupon defendant moved the court for a 
new trial on the ground of alleged error in law occurring at the 
trial, and insufficiency of the evidence to justify the verdict, 
This motion was overruled, and defendant prosecuted this appeal 
from said order, and also from the judgment. 


J. H. Krystey and T. J. Porrer, for Appellant. 
Mippieton & Lieut, for Respondent. 
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Harwoop, J. (after stating the facts.) 

Appellant’s counsel first insist that a party pleading a conditional 
contract, setting out its terms, and stating the cause of action there- 
on, cannot, after demurrer is sustained, upon leave of court allowing 
an amendment, “plead another and different contract, unconditional 
in its character and legal effect, showing a different cause of action 
from that originally stated.” This may be granted, and we do not 
see that the proposition is applicable to the case at bar. It is not 
pointed out how any such departure occurred in the pleadings filed 
in this case. The cause of action stated, whether completely or de- 
fectively, in the several complaints filed, is founded upon one and 
the same contract, namely, the alleged policy of insurance; and the 
purpose of the action is to recover the sum of $800, alleged to be due 
plaintiff by reason of said contract of insurance and the loss alleged. 
It is true the pleader in one complaint avers facts as to the perfor- 
mance of certain conditions of said policy on the part of plaint- 
iff, and facts relied on to justify her delay in the performance of 
other conditions thereof, and also alleges facts concerning the con- 
duct of defendant in relation to the alleged demands of plaintiff on 
defendant in her attempt to obtain a settlement thereof, which are 
not alleged in the other complaints filed. But it does not follow 
therefrom that the cause of action stated is a “different cause of 
action from that originally stated.” Much space in the brief of ap- 
pellant’s counsel is devoted to a recitation of facts which they assert 
are admitted by reason of the averment of such facts in the answer, 
and the failure of plaintiff to properly deny the same in her replica- 
tion. The pleadings in this case whereby the issues were finally 
settled (not including those which were superseded by filing 
amended pleadings) occupy 64 type-written pages of the record; 
the replication alone covering 14 pages thereof. The material ques- 
tions of issue, however, are not numerous, as plainly appears when 
these voluminous pleadings are carefully analyzed. After patient 
study of them, we cannot agree with counsel for appellant that the 
averments of the answer are not fully met by denials and the allega- 
tion of matters in avoidance in the replication: Code Civil Proe. 
§§ 109, 248; Swensen vs. Kleinschmidt, 10 Mont., 478. 

It is further contended by appellant that plaintiff cannot lawfully 
recover in this action, because the amount of the alleged loss was 
not fixed by arbitration and award, as provided by the terms of 
said policy, in the event of disagreement as to the amount of the loss 
The clause of the policy pointed to reads as follows:— 


The amount of sound value and of damage to the property, whether real or per- 
sonal, covered by this policy, or any part thereof, may be (termined by mutual 





974 Supreme Court of Montana. {Nov., 


agreement between the company and the assured, or, failing to agree, the same 
shall then, at the written request of either party, be submitted to competent und 
impartial arbitrators, one to be selected by each party, the two so’ chosen—in case 
of disagreement-—to select a third, and the award of any two of whom, in writing, 
under oath, shall be binding and conclusive as to the amount of such loss or dam- 
age, but shall not determine the validity of the contract, nor the liability of this 
company, nor any other question, except the amount of such loss or damage. It 
is furthermore hereby expressly provided and mutually agreed that no suit or action 
against this company for the recovery of any claim by virtue of this policy shall be 
sustained in any court of law or chancery until after an award shall have been ob- 
tained, fixing the amount of such claim in the manner above provided. 


These conditions were set forth in the answer, and it is averred 
therein “that no such award has been obtained, nor has defendant 
had an opportunity to obtain such an award,” because defendant 
‘‘agreed with plaintiff that no such award could be made or ob- 
tained until after plaintiff had paid the premium aforesaid, and fur- 
nished defendant notice in writing forthwith of a claim for loss, nor 
until an inventory had been made, naming the quantity, quality, 
and cost of each article; and defendant avers that no premium has 
ever been paid, no notice was given forthwith in writing of any loss, 
nor has any inventory been made as aforesaid, nor has plaintiff done 
or performed any of the conditions precedent to be performed to 
entitle the plaintiff to an award under such proposed contract of 
insurance.” The defense that no arbitration or award was had fix- 
ing the amount of said loss appears to be without force when con- 
sidered in connection with the facts shown in this case. It appears 
that very soon after said loss occurred, when plaintiff sought an 
adjustment and payment thereof, she was met by a denial on the 
part oi defendant, through said agent, Seyde, of all liability under 
said policy, and the assertion that said policy was not in force when 
said loss happened. Defendant has constantly maintained that 
position, and consistently declined to entertain any claim of plaintiff 
relating*to said insurance, or to proceed in any manner, either by 
arbitration or otherwise, towards an adjustment and settlement of 
said loss. Under these conditions, plaintiff could not obtain an 
award of the amount of said loss by arbitration by the mutual co- 
operation of both parties in choosing arbitrators and otherwise pro- 
ceeding as provided by the policy, and for this reason she is not 
prejudiced by the absence of such arbitration and award. More- 
over, the arbitration provided for in said policy was to take place 
when disagreement arose as to amount of loss. No such disagree- 
ment ever arose concerning the amount of the loss in question. 
The disagreement in this case was an absolute and unconditional 
denial of the existence of said alleged policy, or any liability there- 
on by defendant; while plaintiff maintained on her part that said 
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policy was in force when said loss occurred, and that defendant was 
liable therefor to the amount stated in said policy. Defendant, 
consistently with the position it assumed as to said alleged policy, 
and its liability thereunder, repelled every effort made on the part 
of plaintiff to obtain an adjustment of said loss. It plainly appears 
from the attitude of the parties that the occasion for resorting to 
arbitration did not and could not arise while .such attitudes 
were maintained: Randall vs. Insurance Co., 10 Mont., 340 
and cases cited. The assertion of that defense appears strangely 
inconsistent and illogical when viewed in connection with other 
positions assumed by defendant in its answer, because insist- 
ing that arbitration should have been had to ascertain the amount 
of loss carries with it the implication that a contract of insurance 
existed; that defendant was liable in some amount; that merely an 
erroneous valuation of the property destroyed was made by plaintiff; 
and that defendant would have co-operated in seeking an agreement 
as to the amount of loss, and concurred in such arbitration if neces- 
sary. These implications are in direct antagonism to the main 
ground of defense set up, namely, that the alleged policy of insur- 
ance was not in force. 

It is further contended by appellant that the condition of said 
policy was not fulfilled on the part of the plaintiff in reference to 
giving notice of such loss to defendant. The policy required that 
“persons sustaining loss or damage by fire shall forthwith give 
notice in writing to the company.” It is not pretended that notice 
was withheld, or that defendant did not have actual and immediate 
notice of said loss. The facts show that defendant had notice, 
through its said agent, Seyde, at the place where said fire occurred, 
and had full knowledge of, and opportunity to investigate, said loss; 
that plaintiff, in person and by her agent, immediately after said 
tire, communicated with defendant through said agent, Seyde, con- 
cerning the policy in question, and the alleged loss thereunder, and 
submitted said policy to defendant, through said agent, but no 
written notice was then given. It further appears without dispute 
that defendant, through said agent, without waiting for formal 
written notice of said loss, interposed in the matter of plaintiff's 
claim of insurance under said policy, and asserted to plaintiff that 
defendant was not liable under said policy, which plaintiff was 
claiming to exist between herself and defendant. These facts show 
that all reason for giving such notice in writing was removed by the 
presence and conduct of defendant in relation tothe matter in ques- 
tion: Clark vs. Insurance Co., 6 Cush., 342. It is a principle sanc- 
tioned by universal approval that even the force of law ceases when 
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the reason therefor ceases. Another principle is that notice re- 
quired in proceedings of most solemn nature may be waived by ap- 
pearance and participation of the parties concerned in the proceed- 
ings in question. Nevertheless, plaintiff, in seeking to carry out the 
requirements of said policy on her part, on or about the thirtieth 
day after said fire occurred, delivered to defendant, through said 
agent, a written notice of the occurrence of said loss. Defendant 
through its general agents, Brown, Craig & Co., returned said 
papers, saying: “ We received through Mr. Chas. Seyde, agent for 
the Phenix Insurance Company, of Brooklyn, at Miles City, your 
letter to him, notifying him of the burning of the property claimed 
‘by you as insured by said company under policy No. 94,415.” After 
thus receiving said paper, and referring to it as “notifying” said 
agent of said loss, defendant claims in its defense to this action that 
it was not such a notice. The claim that the company had no suffi- 
cient notice of said loss is, we think, without merit. 

The substantial issue in this case was whether or not the pre- 
mium for said insurance had been paid by plaintiff. The pleadings 
on the part of plaintiff alleged the payment of the premium re- 
quired by defendant for said policy. On the part of defendant it 
was denied that any consideration for the.alleged insurance had 
been paid, and that for such delinquency the policy in question had 
been canceled before the fire. Upon this issue the jury found for 
plaintiff, and there is evidence in the record sustaining that finding. 
The policy bears date August 4, 1888, and it appears therefrom that 
it was first issued in consideration of $13.20; and it is recited in the 
policy that “ the Phenix Insurance Company, of Brooklyn, N. Y., in 
consideration of the conditions, limitations, and requirements of 
this policy, hereinafter mentioned, and of the receipt by this com- 
pany of thirteen and 20-100 dollars, will indemnify Mary E. Savage, 
of Livingston, Montana, against loss or damage by fire to the follow- 
ing specified and loéated property, only to an amount not exceeding 
the actual cash value of the property herein described at the time of 
such loss, and in no event to exceed eight hundred dollars.” Geo. 
Savage, plaintiff's son, testified that some time during August, 1888, 
money was left with him by plaintiffs husband, sufficient to pay 
said premium of $13.20 to said agent, Seyde, and that he was re_ 
quested to pay the same to said agent; that on the following morn. 
ing after he received said money he went over and paid Mr. Seyde 
the amount, being something over $13. He testified that two or 
three weeks afterwards “they sent me money from Livingston, to 
pay the balance on the policy to Mr. Seyde. It was six or seven 
dollars; somewhere along there. I cannot state the amount, I 
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went there, and paid Mr. Seyde seven or eight dollars. He wanted 
to know if I wanted the policy. I told him, ‘No,’ but that he could 
send it to Livingston.” This witness further testified that he did 
not know whether those payments were intended to apply on the 
‘policy in question or not. Charles W. Savage, husband of the 
plaintiff, testified that the policy in question was issued somewhere 
about the 1st of August, and was sent to him at Livingston. In the 
course of his testimony he said: “I came down here [Miles City] 
during the latter part of August on business, and while here went 
to Mr. Seyde’s office to pay for this policy, but could not get in. 
Saw my son George. Told him I went to pay for that policy, and 
would leave the money with him, and told him to go and pay it. 
Gave him $15. I told him it was something about $14. Did not 
owe Seyde any premiums for insurance, except on this particular 
policy, at that time. About the latter part of August I received a 
letter from Mr. Seyde, stating that the rate had been raised, and 
wanted the policy returned. I returned this policy to Mr. Seyde. 
He stated the amount had been raised, but I don’t remember 
the exact amount. I sent back the policy to Mr. Seyde, and a 
check payable to my son George for $10, and told him to pay what- 
ever the premium was. The policy was returned to me sometime 
during the month of September. This red ink indorsement was on 
the face of it at that time.” A letter from said agent, Seyde, was 
identified by this witness as the one which accompanied the policy 
in question when it was first sent to Livingston, which letter was 
introduced in evidence and reads as follows:— 

Your Phenix policy No. 1,029, on furniture in dwelling in rear of store expired 
on the 4th instant. Under instructions of Mr. George Savage, Ihave renewed the 
risk, and hand you inclosed new policy, No. 94,415. Your remittance of $45.00, 
of July 23, came duly to hand. Many thanks. 

Witness Charles W. Savage, in his testimony, explained that the re. 
mittance of $45, mentioned in said letter, had no relation to policy 
No. 94,415, in question in this case, but was in payment for another 
policy witness had received from said agent. In this connection 
the witness said: “I paid Mr. Seyde everything I owed him. That 
payment of $45, with other payments, settled everything I owed 
him.” In two instances witness Charles W. Savage testifies that 
when said money was left with George Savage to pay the respective 
amounts called for as premium on the policy in dispute in this case, 
no other sum was owing to said agent for insurance policies issued 
to the members of the Savage family at Livingston. This witness 
testifies that the money left with George Savage to pay said agent 


was for the purpose of making the payments required on the policy 
VoL. X XI.—62. 
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in question in this action, and, if no other money was owing to said 
agent on any other account at the time, by members of the Savage 
family at Livingston, these facts, which are not disputed by any 
testimony offered on the part of defendant, tend to show that said 
payments, if made, were made upon the policy in dispute here, not- 
withstanding George Savage did not know on what particular policy 
the payments were intended to apply. The indorsement on the 
policy mentioned in the testimony of Charlés W. Savage reads as 
follows :— 
Indorsement: Miles City, Mont., September 20, 1888, 
The rate on this risk having been advanced to $2.75, the receipt of $6.80 
additional premium is hereby acknowledged. Cuas. W. Srypr, Agent. 
This indorsement was said to have been made in red ink, and its 
terms positively declare the receipt of said sum of $6.80 as addi- 
tional premium on said policy by said agent. With this indorse- 
ment said policy was returned and delivered to plaintiff. Accord- 
ing to the testimony of Agent Seyde, when he made and delivered 
this acknowledgment of receipt of said latter sum, neither that 
sum, nor the original sum of $13.20, premium first required, had 
been paid, and yet he indorsed on the policy a direct and positive 
acknowledgment of the receipt of said $6.80, and delivered the 
policy to plaintiff. This would seem to.be a peculiar method of 
doing business if he was not paid said sum. His testimony is in 
direct conflict with the testimony of George Savage as to the pay- 
ments which the latter asserts he made, and this is the principal 
conflict in the testimony offered in the case. George Savage testi- 
fied that he paid the amounts required at two different times. 
Charles W. Savage testifies that he delivered those two sums to his 
son George, with direction to make said payments, and, in addition 
to this, it is shown without dispute that the policy, after receiving 
the indorsement acknowledging the receipt of $6.80 thereon, was 
forwarded to Livingston by said agent. This latter circumstance 
shown in evidence may have been the preponderating fact which 
drew the minds of the jury to the conclusion shown in its verdict. 
Appellant argues that the premium on $800 insurance at the rate 
stated—$2.75 per hundred—would amount to $22, and plaintiff 
does not claim to have paid more than $20; therefore plaintiff did 
not pay the full amount of the premium at said rate required for 
said policy. That is true, and shows a mistake on the part of 
defendant through its agent, Seyde. But it does not follow that 
the insurance fails because defendant did not charge as much pre- 
mium therefor as it may have proposed to charge. If $13.20 was 
sufficient consideration for the issuance of the policy in the first 
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instance, $6.80 additional premium would be sufficient considera- 
tion for the reissuance thereof. 

Counsel for appellant insists that it is shown by the evidence 
that said policy was canceled prior to the loss. The condition of 
the policy as to the termination thereof reads as follows:— 

This insurance may be terminated at any time at the request of the assured, 
in which case the company will retain only the customary short rates for the 
time the policy has been in force. The insurance may also be terminated at 
the option of the company, on giving notice to that effect, and refunding a 
ratable proportion of the premium for the unexpired term of the policy. 

It is alleged in defendant’s answer that “on the 7th day of 
December, 1888, defendant, through its said agent, C. W. Seyde, 
by registered letter, addressed to C. W. Savage, agent and hus- 
band of the plaintiff, at Livingston, which letter was duly re- 
ceived by the plaintiff in this action, notified the plaintiff of the 
effect of her failure to pay the $22 agreed upon as before stated, 
and directed her attention to the cancellation conditions of her 
policy; but to pay said premium plaintiff then and there refused, 
and the same has not been paid.” This averment is not to the 
effect that said policy was canceled by defendant, by complying 
with its terms in that respect, but the averment is that, in said 
communication to plaintiff, defendant “direeted her attention to 
the cancellation conditions of her policy.” Moreover, it is admitted 
that defendant did not refund, or offer to refund, the amount of 
unearned premium, as part of the act of cancellation of said policy 
if defendant intended to cancel the same. If the premium was 
paid, as found by the jury, the terms of the policy required de- 
fendant to refund a ratable proportion thereof, in order to termi- 
nate the policy; and it was not within the conditions of the policy 
to terminate it arbitrarily, without fulfilling that requirement, by 
calling the attention of the assured to the cancellation condition 
of the policy. 

Appellant contends that the court committed error, both in 
giving certain instructions to the jury and in refusing to give 
others requested by appellant. We have carefully reviewed the 
instructions, and find that the law applicable to the case is fairly 
and fully presented to the jury in them. These instructions, we 
observe, are very favorable to defendant, and we find no error in 
this branch of the case. Neither the assignments of error nor the 
proposition that the verdict is unsupported by evidence can be 
sustained. The judgment and the order overruling defendant's 
motion for new trial will therefore be affirmed. 

Blake, C. J., and De Witt, J., concur. 
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A Kansas statute required that, in case of mutual companies, the business of 
each class of policies should be conducted separately and independently 
of the other, and that in no case should the premium notes of one class 
be assessed to pay the losses or expenses of another; also, that the goods 
contained in buildings used for merchandise should be insured in the 
second and not in the first class. 


Held, That where the policy shows that it was issued as of the second class, 
a general judgment against the company by the insured cannot be 
enforced against preperty expressly devoted to payment of losses on 
property insured under the first class, and the premium notes of such class 
cannot be levied on where the insurance was effected with knowledge of 
the statute. 

Where the execution is directed to the sheriff of another county in which the 
company is also doing business, application may be made to the court in 
such county to prevent a sale. 


Per Curiam. 

Mrs. Lydia A. Amick obtained a policy of insurance for 
$2,000, on the 7th day of November, 1883, of the Kansas Mutual 
Fire Insurance Company, which was organized at Abilene, 
in this state, in 1882, under the provisions of chapter 111, Sess. 
Laws 1875. The policy was to be in force from November 7, 1883, 
at noon, to the 7th of Fébruary, 1884. The premium was $10, and 
was paid in cash. One thousand three hundred dollars of the in- 
surance was upon merchandise, consisting of dry-goods, notions, 
hats and caps, etc., in a one story frame building on lots 33 and 35, 
in lock 9, in Ottawa, in this state, and $700 on household furni- 
ture, family apparel, books, music, etc., in the same building. Under 
the provisions of chapter 111, two classes of policies were issued by 
the company, one denominated “Class No. 1,” and the other “Class 
No. 2.” The business of each class is required by the statute to be 
conducted separately and independently of the other, and the 
statute specifically provides that “in no case shall an assessment be 
made by the company or association upon the premium notes of 
one class to pay the losses or expenses of the other class:” Subdi- 
vision 2,§ 1,¢.111. The policy accepted by Mrs. Amick had clearly 
and plainly written upon its face “Class No. 2.” There was also 


° ° . . ‘ 

indorsed upon the back of the policy the letters and figures “ Class 

aR eee 
* Decision rendered, Oct. 10, 1891. 
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No. 2.” All the persons who in 1883 accepted policies from the in- 
surance company in class No. 2 knew, or ought to have known, if 
they acted prudently, that class No. 2 was not in a good financial 
condition. From the insurance report of the state for 1884 the 
true condition of class No. 2 for 1883 is shown as follows:— 


MEMBERS. 
Number of members added during the year. ...... 2... ...--. .eccee ee cece 261 
Number of members who have withdrawn, or whose policies have been can- 


celed, during the year 
Number of members belonging to company December 31, 1883 


RESOURCES. 
Amount of premium or deposit notes in force December 31, 1883 $1,665 19 
Amount of all other resources, viz., premiums in course of collection. - 823 49 


Total amount of resources $2,488 68 


EXPENDITURES. 

Amount paid for losses occurring during the year $30 62 
Amount paid to agents 5 65 
All other expenditures during the year, viz.: 

DORE Tian aden ee secconewsnsnsmcdguaasigees wandsaus $37 30 

Postage and telegraphing 19 04 

Books, blanks, and stationery....................... 323 15 

Reinsurance 184 00 

General agents’ salary and expense .................. 600 00 


$1,163 49 $1,163 49 


Total expenditures during the year $1,699 76 


So it appears from the records of the company and the official 
statement of the superintendent of insurance for the state that in 
1883 the total amount of resources for class No. 2 was $2,488.68, 
and that the expenditures for said class No. 2 for that year were 
$1,699.76. The persons having insurance in class No. 2, in 1883, 
had no other notes, funds, or resources to look to for the collection 
of their claims than the $2,488.68, unless other notes were executed, 
or other funds collected, or some other thing done after that date, 
The condition of class No. 1, in 1883, was much better. The 
amount of premium notes in force in that class on December 31, 
1883, was $65,838.23. But, of course, the insurers in class No. 2, 
under the statute, had no right to expect that the $65,838.23 of 
premium notes given by insurers in class No. 1, and expressly de- 
- voted by the statute to pay the losses and expenses of class No. 1, 
could be assessed, used, or levied upon to pay the risks in class No. 
2. The statute prohibits this. On the 27th of December, 1883, a 
fire occurred, destroying a part of the property insured by Mrs. 
Amick. On the 23d of December, 1884, she brought her action 
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upon the policy of insurance of the date of the 7th of November, 
1883, and attached to her petition a copy of the policy, which 
showed upon its face that it was issued under the provisions of 
chapter 111, as “Class No. 2.” Subsequently, judgment was 
rendered in favor of Mrs. Amick, and against the insurance com- 
pany, and other proceedings were thereafter had, as stated in the 
opinions already filed: 27 Kan., 73; 45 Kan., 74; 46 Kan., ; 
In overruling the motion for a further hearing, it is only neces- 
sary to repeat some of the things already stated in the opinion of 
June 6, 1891. In the first place, Mrs. Amick accepted her policy of 
insurance with full knowledge of the provisions of chapter 111, 
Sess. Laws 1875, and she cannot now be heard to say that she did 
not understand the terms of her policy, or the conditions under 
which it was issued. She had her property insured in the second, 
not the first, class. The statute expressly prescribes that “the 
goods, wares,” etc., “contained in buildings used for merchandise, 
must be insured in the second, not the first, class.” Mrs. Amick 
knew at the time of accepting her policy that the business of each 
class was conducted separately and independently of the other. 
She paid her money for her insurance, but she knew at the time of 
making the payment that the premium notes given by the company 
for insurance of the first class could not be assessed or used to pay 
the losses in the second class. All that we decided in the opinion 
handed down was that “under the provisions of chapter 111, Sess. 
Laws 1875 (chapter 50a, Comp. Laws 1879), the business of each 
class of a mutual fire insurance company must be conducted 
separately and independently of the other, and in no case shall an 
assessment be made by the company or association upon the 
premium notes of one class to pay the losses and expenses of the 
other. A general judgment, rendered upon a policy of insurance 
on property of the second class only, issued on November 7, 1883, 
by a mutual fire insurance company, under the provisions of chap- 
ter 111, Sess. Laws 1875 (chapter 50a, Comp. Laws 1879), cannot 
be collected from the property expressly devoted by the statute to 
the payment of losses by the company on property of the first 
class.” We held then, as we hold now, that the general judgment 
may be and can be enforced against any and all of the property of 
the insurance company which is not expressly exempt by statute. 
We never held, and never intended to hold, that the execution 
could not be levied upon the general property of the insurance 
company, subject to any execution. If the insurance company has 
money in its treasury, has office furniture, books, papers, real 
estate, or other property subject to execution, the general judgment 
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may be enforced against it. The property, we said, that could not 
be levied upon to pay the judgment, in this case was premium notes 
or other like funds expressly devoted by the statute for the pro- 
tection of the insurers in the first class. As the statute expressly 
forbids any assessment to be made upon the premium notes of one 
class to pay the losses of the other class, we held before, and now 
hold, that the premium notes of the first class are exempted by the 
statute from being used, levied upon, or sold to pay the losses or 
expenses of the second class. If the insurance company could not 
assess the premium notes of the first class to pay the losses or ex- 
penses of the second class, it could not use or sell said notes for 
such an unlawful purpose. In brief, it could not divert the 
premium notes of the first-class insurers, or the proceeds thereof, 
or any moneys in the treasury therefrom, for the losses or expenses 
of the second-class insurers. If it could not do so directly, on ac- 
count of the prohibition of the statute, it could not evade the law 
by indirectly doing the same thing through a judgment against it 
upon a default, or by any insufficient answer, where the petition in 
the court shows the judgment was obfained upon a policy issued 
by the insurance company in the second class only. The courts 
are not eager to assist insurance companies in violating the provis- 
ions of the statute under which they are authorized to transact 
business. We never intimated, in the slightest manner, that the 
original judgment was to be modified, changed, or vacated, or that 
it could not be enforced against property subject to execution. 
When the learned district judge of Franklin County, on the 13th 
day of August, 1888, appointed D. W. Naill as receiver in this case, 
he fully recognized the principle announced in the opinion of June 
6, 1891, and reiterated here, that the premium notes of the first 
class could not be assessed or used to pay a loss in the second class. 
The order appointing the receiver recites, among other things, that 
“if said defendant has not sufficient cash to satisfy said judgment, 
with interest and costs, then it is ordered that said defendant de- 
liver to said sheriff any notes, bonds, bills, or assets (other than 
premium notes) sufficient to satisfy said judgment, interest, and 
costs,” etc. We affirmed the appointment of the receiver, but ex- 
tended the order of the district judge so as to protect, not only the 
premium notes, but any other like funds (if there be any such) of 
the insurers expressly devoted by the statute to pay the losses of 
the first class. Ifa general judgment is rendered against a debtor, 
his exempt property cannot be taken or sold upon an exeeution 
issued on such a judgment, whether he answered the original peti- 
tion or not: Sproul vs. Bank, 22 Kan., 336; In re Jones, 2 Dill., 
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343; Reed vs. Umbarger, 11 Kan., 206; Robinson vs. Wilson, 15 
Kan., 595; Rasure vs. Hart, 18 Kan., 340. If property is specific- 
ally appropriated by the statute for the use or payment of a certain 
class of claims or judgments only, it cannot be used, against the 
objection of the debtor, for the payment of every judgment. Such 
property is exempt, excepting for the purposes expressly prescribed 
by the statute. 

A homestead may be sold upon a judgment for the purchase 
money thereof, or for the erection of improvements thereon; but a 
general judgment, obtained even upon default, cannot be enforced 
against a homestead if the debtor object. Certain personal 
property owned by the head of the family is exempt under the 
statute against a general judgment, but not against a judgment 
rendered for the wages of a clerk, mechanic, or servant. If a 
judgment is rendered in the District Court of Franklin County, and 
executions thereon are issued from that court to the sheriff of 
Dickinson County, the sheriff of the last-mentioned county cannot 
lawfully levy and sell the exempt property of the debtor in Dickin- 
son County, whether it be exempt under the statute of the state or 
under the Federal statute as a homestead, or as money due or to 
become due to the debtor, as a pensioner; and while a sheriff can- 
not, in any case upon an execution in his hands, allow any new de- 
fense or modify any judgment, he cannot sell any property of the 
debtor which is exempt by the state or Federal statutes. If the 
sheriff of Dickinson County, on an execution issued upon a valid 
judgment in Franklin County, attempts to sell property exempted 
to the debtor under the state or Federal statutes, the debtor re- 
siding in Dickinson County may apply to the district court of his 
own county, where the property is situated, to prevent the unlaw- 
ful sale. He is not compelled to commence such litigation in Frank- 
lin County, or in a court beyond the limits of his own county. 
Therefore, while “a judgment is the final determination of the 
rights of the parties in an action,” the judgment never can be, and 
never was intended to be, enforced against property of the debtor 
which the state or Federal statute forbids being applied to the pay- 
ment of the claim or judgment. The legislature has the same 
power to exempt the property of a corporation from levy under a 
judgment that it has to exempt the personal or real property of an 
individual, and a judgment cannot be enforced in the one case 
against the exempted property any more than it can be enforced 
in the other case. Whether the provisions of chapter 111, Sess. 
Laws 1875, are wise or not, we are not called upon to say. If the 
legislature has said that the premium notes of an insurance com- 
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pany given by persons belonging to the first class, and similar 
funds, shall not be used to pay the losses of the second class, the 
letter of the statute must control, and we cannot wipe out the ex- 
emption by judicial construction. If it be true, as asserted by 
counsel for Mrs. Amick, that the insurance company is not doing 
any business of the first class, or if it has any property, real, per- 
sonal, or mixed, not expressly devoted by the statute to the pay- 
ment of losses of the first class only, then, of course, the original 
judgment may be enforced against all such property. Of course, 
all property not exempt is subject to levy and sale. We repeat 
what we said upon the former hearing: “If any property, assets, 
or funds belonging to the second class at the date of the policy 
issued to Lydia A. Amick, or at the date of the fire, or at any other 
time, have been improperly or wrongfully transferred by the officers 
of the insurance company from the second class to the first class, 
to evade the payment of any judgment, debt, or other claim, such 
transfer will not prevent the collection of the judgment from such 
property, assets, or funds. Again, if the officers of the insurance 
company have concealed or secreted any of the property, assets, or 
funds of the second class in the business of the first class, such 
property will also be subject to the payment of this judgment. 
Further, if the officers of the insurance company have covered up, 
by reorganization or any change of name, any of the property, 
assets, or funds which belong, or ought to belong, to the second 
class, or which in any possible way can be used, under the provis- 
ions of the statute to pay the losses of the second class, such 
property is also subject to the payment of the general judgment.” 
In case No. 5,491 we affirmed the appointment of the receiver, but 
directed that he should not take possession or control of the 
premium notes given by persons insured in the first class only, or 
any other notes or funds expressly devoted by the statute to the 
payment of the losses in the first class. It might be beneficial for 
the receiver to ascertain what has become of the premium notes of 
the second class in force on December 31, 1883. If in January, 
1884, the insurance company ceased to do second-class business, 
still the premium notes in force in that class on December 31, 1883, 
until legally exhausted, could be used to pay the loss of Mrs. 
Amick; and the company could not, to the prejudice of her rights, 
or in violation of the statute, return to other insurers, or give to 
any other company, these notes, or the proceeds thereof, or in any 
way divert them, or any part of them, from the payment of the loss 
of Mrs. Amick. In ease No. 7,017 the injunction was continued, 
excepting it was ordered to have no application to property not 
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exempt from levy and sale. The motion for a further hearing will 
be overruled. Horton, C. J., and Johnston, J., concurring. 


VALENTINE, J. (dissenting) 

This case has been in this court at different times from 1887 up 
to the present time: Insurance Co. vs. Amick, 37 Kan., 73; 45 
Kan., 74; 46 Kan., . The last decision rendered by this court, 
on June 6, 1891, in the above case of Naill and Mrs. Amick against 
the Kansas Farmers’ Fire Insurance Company, was against Mrs. 
Amick and in favor of the insurance company; and this was the 
first decision rendered by this court against Mrs. Amick, and she, 
with her co-defendant, Naill, now moves for a rehearing. In addi- 
tion to the facts already stated in the former opinions delivered in 
the above cases by-myself, I would state the following: The insur- 
ance policy was an ordinary full-paid policy executed by the insur- 
ance company, as a company, to Mrs. Amick on August 22, 1883. 
It was an absolute contract of indemnity, whereby the company, 
in its entirety and as a single corporate entity, agreed to pay for 
all loss or damage to the insured property occasioned by fire up to 
the amount of $2,000, within sixty days after notice and proof of 
loss; or to repair, rebuild, or replace the property lost or damaged; 
and this agreement to pay or to repair, rebuild or replace, was 
without any reference whatever to classes of business or members 
of the association or assessments. It was as absolute and uncon- 
ditional a contract of indemnity as is ordinarily made by stock in- 
surance companies. No premium note was given or executed by 
Mrs. Amick, or by any one else, in payment for the insurance, but 
the price of the insurance was wholly paid in cash. Hence Mrs. 
Amick was not further liable to the insurance company, or to any 
one else, with reference to the insurance; or, in other words, she 
did not procure the insurance “ upon the mutual plan” of premium 
notes, assessments, etc., but purchased the insurance absolutely 
from the insurance company, just as any person might purchase 
insurance from an ordinary stock insurance company not doing 
business “upon the mutual plan” at all. Sections 5, 8, c. 111, 
Laws 1875, which were then in force, read as follows:— 


See. 5. The members of any company or association formed under this act shall 
be liable to such company, or to any other person, only to an additional amount 
equal to the principal and interest of the premium note given when effecting in- 
surance. Sec. 8. All persons insuring upon the mutual plan, in any company 
organized in accordance with the provisions of this act, shall constitute its mem- 
bers and stockholders, etc. 


There was nothing in the policy in the present case showing that 
Mrs. Amick became or was a member of the insurance company; 
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and nothing anywhere else that would make her such, unless the 
aforesaid statutes would; and nothing showing anything with 
reference to the class of business in which the policy was issued, 
further than has already been stated in my former opinion reported 
in 46 Kan., . But, with the opinion that I entertain, all this is 
immaterial, for the reason that the judgment rendered in the 
original case was a general judgment, authorizing a general execu- 
tion against all the property of the insurance company subject to 
execution; and such judgment has never been modified in any par- 
ticular by any court or person having any authority to modify it. 
Judgments may be modified or vacated in the same court in which 
they were rendered, under section 568 et seq of the Civil Code; 
and they may also be modified or vacated by the supreme court 
under section 542 et seq of the Civil Code; and see, also, section 
77 of the Civil Code. But the present judgment has never been 
vacated or modified in any manner recognized by any law; and 
really the ouly question now involved in the case is whether a 
sheriff holding a general execution, issued in pursuance of a gen- 
eral judgment and following the judgment, may so modify the 
judgment or the execution that he may levy it only upon particular 
kinds of the property belonging to the judgment debtor subject to 
execution; and whether he is liable, in a different forum from the 
one from which the execution was issued, to be compelled to so 
modify the same if he should fail or refuse to do so. It is claimed 
that the execution should be levied upon only property belonging 
to the insurance company as property of its second-class business, 
but it is shown that the insurance company has no such property; 
that it had ceased to do asecond-class business on January 25, 1884, 
long before any execution in this case was issued, long before the 
judgment in this case was rendered, and long before the time when 
the action in which such judgment was rendered was commenced. 
Such action was commenced on December 23, 1884; the judgment 
was rendered on October 17, 1885; and the question is now whether 
such judgment may be enforced or not by the levy of an execution 
upon the general property of the insurance company subject to 
execution. Since January 25, 1884, the company has been doing 
only a single class of business, or, perhaps, rather a single business 
without reference to classes; and why should a sheriff holding a 
general execution against all its property subject to execution, 
issued a great many years after January 25, 1884, and issued upon 
a general judgment rendered against the company on October 17, 
1885, know that the execution should nut have force or effect as a gen- 
eral execution, but only as a special execution against a particular 
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class of property, belonging to a particular class of business, 
which the company had not for a great many years, nor for more 
than one and a half years before the judgment was rendered, car- 
ried on? How could the sheriff know that the company had ever 
carried on such a business, and modify the terms. of the execution 
accordingly? Why should a sheriff be compelled to modify the 
terms of an execution, and then attempt toenforce it against a class 
of business which had not been in existence since January, 1884, 
more than a year and a half before the judgment was rendered, 
and more than seven years ago? “A judgment is the final deter- 
mination of the rights of the parties in an action” (Civil Code, § 
395); and it imports absolute verity. ‘No principle of law is more 
firmly settled than that the judgment of a court of competent 
jurisdiction, so long as it stands in full force and unreversed, can- 
not be impeached in any collateral proceeding on account of mere 
errors or irregularities, not going to the jurisdiction:” 1 Black, 
Judgm., § 261. “A final judgment cannot he collaterally impeached 
because the opinion of the court shows that a different judgment 
should have been entered: ” id., § 262. “It is a general rule that 
a valid judgment for the plaintiff definitely and finally negatives 
every defense that might and should have been raised against the 
action; and this is true, not only with respect to further or supple- 
mentary proceedings in the same cause, but for the purposes of 
every subsequent suit between the same parties, whether founded 
upon the same or a different cause of action. A party cannot re- 
litigate matters which he might have interposed, but failed to do 
so, in a prior action between the same parties or their privies in 
reference to the same subject-matter. And if one of the parties 
failed to introduce matters for the consideration of the court that 
he might have done, he will be presumed to have waived his right 
to do so. If a party fails to plead a fact he might have pleaded, 
or makes a mistake in the progress of an action, or fails to prove a 
tact he might have proved, the law can afford him no relief. When 
a party passes by his opportunity, the law will not aid him:” 2 
Black, Judgm., § 754. “No defense can be set up against a judg- 
ment which might with proper diligence have been interposed in 
the action in which the judgment was rendered:” Snow vs. 
Mitchell, 37 Kan, 636. See, also, Boyd vs. Huffaker, 40 
Kan., 634, 636, and authorities there cited. “A party may 
have a good defense to an action, but, if he fail to make such 
defense when the case is called for trial, he will not be permitted to 
come in weeks afterwards and say that the judgment was wrong, 
and ought to be set aside, simply because he had a good defense: ” 
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Tiff vs. Arnott, 31 Kan., 674. See, also, Larimer vs. Knoyle, 43 
Kan., 351. 

Now, may a party, a corporation, which supposes it has a particu- 
lar kind of defense in an action brought against it, fail to 
interpose the defense until the final judgment has been rendered 
in the case, and then, after several years have elapsed, and when an 
execution has been issued to enforce the judgment, appear before 
the sheriff, and interpose its defense before him, and ask him to 
grant the defense, and, if he refuses, then go into a forum other 
than the one which rendered the judgment and issued the execu- 
tion, and procure an order in that forum compelling the sheriff to 
recognize and sustain such defense? The original judgment was 
rendered in the District Court of Franklin County, and the execu- 
tions were issued from that court to the sheriff of Dickinson 
Jounty, and it was the sheriff and the district court of the last- 
mentioned county that were asked to modify the executions or 
prevent their enforcement. Now, suppose the sheriff, when he was 
asked to modify these executions, or not to enforce them, for the 
reason that they should be enforced only against property belong- 
ing to the second-class business, ef which there was none at that 
time, had answered, “I have examined that matter, and find that 
at the time when the original judgment was rendered, and even 
prior to the time when the action in which it was rendered was 
commenced, and more than seven years ago, and ever since, your 
insurance company has been doing only one kind of business, and 
the judgment was rendered accordingly, and against the company 
in its entirety, and against all its property subject to execution,” 
then should the sheriff allow the company’s defense, and modify 
the judgment and the executions accordingly ?’ One of the things 
which the insurance company wishes to protect in the present case 
is its guaranty fund of $50,000, which was created in the early part 
of the year 1885, and before the judgment was rendered. The 
last execution issued on this judgment, and the one now sought to 
be modified or annulled, was issued on May 29, 1889; and on June 
6, 1889, the superintendent of insurance reported concerning the 
aforesaid guaranty fund as follows: “The fund of the Abilene Com- 
pany consists of the stock of the Bonebrake Hardware Company 
and the Abilene Water and Electric Light Company:” Supt. Ins. 
Rep., 1889, pp. 11, 12. It is not probable that any person would 
ever desire to attempt to levy an execution upon such a fund, and 
he could not do so until after all other resources had been ex- 
hausted: Laws 1885, c. 130, § 2. As to how actions may be 
brought and judgments rendered against mutual insurance com- 
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panies doing business even upon the assessment plan: See 16 
Amer. & Eng. Enc. Law, 88-90, and 2 May, Ins. (3d Ed.), §§ 563a 
and 564. In the first authority cited it is stated, among other 
things, as follows: “‘ When the insurance company refuses to make 
an assessment, it violates its contract, and becomes liable to the 
beneficiary for damages caused by such violation. Such damages, 
like all damages for breaches of contract, can be recovered by an 
action at law. The recovery should be for the maximum amount 
insured, unless the defendant shows, by pleadings and proof, that 
such sum should be reduced:” See, also, May, Ins., supra, to the 
same effect. 

It is further claimed by counsel for Mrs. Amick that the insur- 
ance company has not only not done business in classes since Jan- 
uary 25, 1885, but that the business which it has done it has done 
as one single business, including all kinds of fire insurance busi- 
ness; that since that time it has insured all kinds of insurable prop- 
erty. Under the statutes as they now exist, the insurance com- 
pany would certainly have a right to do so: Gen. St., 1889, par. 
3418. Therefore, in all probability, the insurance company has at 
the present time no property that belongs to any particular class of 
business, but simply has property, office furniture, and the like be- 
longing to itself as an entirety; and may not such property be 
levied upon under a general execution against the company, issued 
upon a general judgment against the company? Or must Mrs. 
Amick and the sheriff still hunt for property belonging to the com- 
pany’s second-class business, which was extinguished more than 
seven years ago, and for property which nolonger has any existence? 


SUPREME COURT OF NORTH CAROLINA. 


HERNDON Et AL. 
v8. 
IMPERIAL FIRE INS. CO., or LONDON.* 


The question whether an award properly signed, and on its face apparently 
complete, was so in fact, was properly left to the jury under instructions 
that if the appraisers jointly agreed and signed and delivered it uncon- 
ditionally as their final award, it was complete. 

Where such award was signed provisionally by one of the appraisers, with the 
understanding that if certain items, not considered, should be found im- 
properly omitted, it should not be final, and it afterwards appeared that 
such omission was improper, such award cannot be claimed as final. 





~ * Decision rendered, March 22, 1892. 
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Joun W. Hiyspare and J. 8S. Manntne, for Appellant. 
J. W. Granam and W. W. Futter, for Appellees. 
Avery, J. 

The plaintiffs and defendant selected each an appraiser under 
a condition of the policy, which provided that, where they could 
not agree as to the amount of loss or damage, two appraisers 
might be so chosen, and a third added at the demand of either in- 
surer or insured, to determine “ the sound value and loss or damage 
to the property partially or totally destroyed.” Another stipula- 
tion reserved to the company “the right to take the whole or any 
part of the property so damaged at the appraised value, or to 
repair, rebuild, or replace the property lost or damaged with other 
of like kind and value,” etc. The single question really presented 
by the appeal is whether the paper signed by the arbitrators was 
completed and delivered as their award. In the charge of the 
court, to which exception was taken, and jury were told that, “if 
' Dewey and Heartt [the appraisers] jointly agreed and jointly re- 
ported, and any time elapsed before Heartt expressed his dissent, 
the award was good. If they ever agreed, the arbitrament was 
final, and the plaintiff cannot recover.” The alleged award was in 
evidence, and the court told the jury, if it was agreed to by the 
appraisers, it was final, and would bar recovery by plaintiffs. The 
unavoidable implication arising out of the language used was that 
there was no question as to the fact that the paper was, upon its 
face, in the absence of extrinsic proof, a sufficiently full and a final 
award as to all matters involved in the controversy. The attention 
of the jury was confined to the single question of fact whether both 
parties agreed to the report and signed and delivered it as their 
award, intending it to be unconditionally a final determination of 
all issues raised by the pleadings. When the judge told the jury 
in language so explicit that the controversy was narrowed down to 
the single inquiry whether both agreed to sign and did deliver the 
paper as their joint award, there was no more necessity for the 
negative averment in his charge that the paper could not be at- 
tacked for any defect apparent upon its face, or that the appraisers 
had not undertaken to decide a question of law, and missed it, than 
there was for any other abstract statement of the general doctrine 
of arbitration and award, embodying a proposition of law correct 
theoretically, but, in fact, inapplicable to the testimony to which 
the attention of the jury was directed, or unnecessary in view of 
instruction already given. When the court told the jury that the 
award in its present form was final if “the appraisers jointly agreed 
and jointly reported it,” how would it have helped the jury to a 
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conclusion to have added “ that the award upon its face covered all 
matters in dispute,” or “that it did not appear from the face of the 
award that the arbitrators undertook to decide according to law, 
and failed?” The judge went behind those questions, and dis- 
pensed with all necessity for mentioning them, when he said that 
the award, in the shape in which it was before the jury, was a final 
adjustment of the controversy, if it was executed and delivered by 
the appraisers. The two appraisers, Dewey and Heartt, went from 
their room at the hotel to that occupied by the adjusters of the de- 
fendant company and several other companies which had issued 
policies on the property damaged and that destroyed by the fire, 
Dewey having in his hand at the time a paper. In response to the 
inquiry from one of the adjusters whether they had finished their 
award, Dewey said: “ We don’t know whether it is law for us to 
consider the value of the articles covered by the policy which were 
wholly destroyed and are not visible to the eye on the premises, or 
only such things as we saw partially destroyed; nor whether it is 
law for us to consider the labor and expense of erecting, testing, 
and regulating the machinery, and getting it in working condition 
to make ice, and the freight on machinery from its place of manu- 
facture, or not. If it is law to consider any of those things, 
then our award is not complete; if it is not law to consider any of 
them, then we are through.” One of the adjusters replied, in the 
presence of the others: “ You have considered all that is right. If 
there is anything left out, you can go back this afternoon and add 
it.” Heartt and Dewey then retired, and shortly returned, when 
Heartt said: “Well, with the understanding that if any of the 
items that I have mentioned as not having been considered ought 
to have been considered this is not to be our award, because it is 
not final and .complete, I will sign it.” Heartt signed the paper, 
and stepped out. Kinnéy, the defendant's adjuster, immediately 
took up the paper, and offered to pay Herndon the amount of the 
appraisement, it being now admitted that the appraisers were in 
error in failing to determine the mutters mentioned by Heartt, and 
which he was uncertain as to the necessity for incorporating into 
the award. The plaintiffs declined the offer, and insisted upon 
having the award completed. Heartt was recalled, and repeated 
what he had said; but Kinney and the other adjusters insisted that 
the duty of the appraisers was at an end, and refused in any event 
to pay more than the sum named in the paper as the value of the 
damage assessed as far as the arbitrators had gone in estimating 
losses. It was expressly stipulated in the agreement to submit to 
arbitration; that the appraisers should “estimate the loss upon 
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property damaged and destroyed,” and also that they were “to 
make an estimate of the actual cash cost of replacing and repairing 
the same, or actual cash value thereof,” ete. It is not denied that 
the award is not so full and complete a report of loss as it was 
contemplated by the parties to this agreement that it should be,* 
and that it is defective in failing to determine the matters referred 
to by Heartt in his conversation with the adjusters. It does not 
appear from the face of the report that the appraisers rested their 
decision upon any erroneous view of the law, and, therefore, if 
both of them signed it unconditionally, and delivered it as their 
award, it would not be subject to attack for omission through 
ignorance of the law, as distinguished from arbitrary refusal to 
hear or consider pertinent testimony as to material questions arising 
out of the controversy: Smith vs. Kron, 109 N. C., 103; Hurdle 
vs. Stallings, 109 N. C., 6; Allison vs. Bryson, 65 N. C., 44; Farmer 
vs. Pickens, 83 N. C., 549; Robbins vs. Killebrew, 95 N. C., 19. 
Where the award upon its face appears to be complete and final, 
and sets forth no erroneous view of the law as a reason for the con- 
clusions stated, it will be presumed also that the arbitrators con- 
sidered and determined all matters in dispute, and passed upon all 
pertinent evidence: Robbins vs. Killebrew, supra; Williams vs. 
Clouse, 91 N. C., 322; Jones vs. Coffey, 97 N. C., 347; Gay vs. Stan- 
cell, 76 N. C., 369. But, though the award may be couched in such 
terms as to afford no intrinsic ground for impeachment, it has been 
expressly held by this court that it may be attacked by evidence 
aliunde, tending to show that there was fraud in procuring it, or 
that the arbitrators refused to consider pertinent testimony when 
offered: Hurdle vs. Stallings, supra. A deed that contains all 
the formal parts necessary to pass the land described in it, and 
which had been duly proven and registered, is open to attack, even 
in a court of law, on the ground that there was a want of capacity 
in the maker, or fraud in the factum, or that it had not been de- 
livered at all, or only as an escrow: Jones vs. Cohen, 82 N. C., 75; 
Clayton vs. Rose, 87 N. C., 106; Mobley vs. Griffin, 104 N. C., 116; 
Helms vs. Green, 105 N. C., 259; Gilchrist vs. Middleton, 107 N. 
C., 679. And the registration of a deed is but prima facie evi- 
dence of its actual delivery, which may be rebutted by testimony 
satisfactory to a jury: Devereux vs. McMahon, 108 N.C., 146; 
Whitman vs. Shingleton, 108 N. C., 193; Williams vs. Springs, 7 
Ired., 384; Whitsell vs. Mebane, 64 N. C., 345. 

The Supreme Court of Massachusetts and the Court of Errors of 
New York concurred in holding at a very early period, as did this 


court in Hurdle vs. Stallings, supra, that, though every reasonable 
VoL. XX1.—63. 





994 Supreme Court of North Carolina. { Nov., 


presumption would be made in favor of an award, evidence would 
be heard to impeach it for refusal of the arbitrators to hear mate- 
rial evidence: Van Cortlandt vs. Underhill, 17 Johns., 405; 
Edwards vs. Stevens, 1 Allen, 315. When Heartt announced 
that he was ready to sign the award as written, with the 
proviso mentioned, and was assured by one of the adjusters, 
in the presence of the others, who were acting in concert 
with him, that they had considered everything that was necessary, 
but, if not, that Heartt might return in the afternoon and correct 
it, and Heartt signed it on that assurance, the award was not, in 
contemplation of law, delivered and published, because Kinney, 
the defendant’s adjuster, then picked it up, and refused to agree to 
any amendment in the afternoon, as originally proposed. The fact 
that another of the adjusters may have given the assurance, while 
Kinney assented to it by his silence only, does not make it enforce- 
able at the instance of the defendant, and not in favor of the com- 
pany whose adjuster acted as spokesman for the party. While the 
law favors this mode of settling suits when the hearing is conducted 
fairly, the courts will not sanction such methods as were resorted 
to in this instance, if Heartt is to be believed, in order to induce an 
arbitrator to sign an award. If the award was signed when it was 
incomplete, because of the false assurance given by one of the ad- 
justers, the others, who were present, acting in concert with him, 
will not be allowed to claim for their companies that they shall be 
permitted to reap the benefit of the falsehood. Where two arbitra- 
tors act, the award must be the expression of their concurrent con- 
clusions. The jury evidently believed, if we judge from their find- 
ings under the instruction of the court, that Heartt at least did not 
assent unconditionally to the award in its present shape, and that 
the adjusters refused to redeem their promise by permitting him to 
take it back in the afternoon for the purpose of amending it, if he 
could get the concurrence of his associate, Dewey. The very ques- 
tion that Heartt could not decide might, by agreement of the ap- 
praisers, have been inserted in the award, and its validity made to 
depend upon the decision of the court as to the right of the plaintiff 
to have the evidence mentioned considered and passed upon (1 
Amer. & Eng. Enc. Law, p. 680, note 2),just as arbitrators may 
waive their right, and set forth their conclusions of fact and law, if 
they so elect, to be reviewed by the court: Smith vs. Kron, supra. 
In the case of Caldwell vs. Dickinson (13 Gray, 371), the facts were 
that the arbitrators met and signed an award which, upon its face, 
was a complete settlement of the controversy; but when they met 
the parties the chairman oi the three stated verbally, as did Mr. 
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Heartt, that he was “ uncertain whether the paper expressed cor- 
rectly what they had decided,” and that they might wish to amend 
the award on certain conditions. He gave copies to the parties, and 
retained one for himself, which he afterwards amended when his 
associates were not present. The two other copies were not altered 
so as to correspond with that in the possession of the chairman. 
When the plaintiff proceeded to have the award in his possession 
enforced, the supreme court said, in passing upon the foregoing 
facts : “It is clearly established that the writing did not contain the 
real decision of the arbitrators, but was made under a mistake, and 
was only published with a proviso that it should be considered as 
their award, but should be corrected if the mistake, which was then 
suspected, should be afterwards ascertained.” The error into which 
Heartt feared they might have fallen when he was in the room with 
the adjusters he was afterwards convinced had been made, but the 
adjusters refused to return the paper so that it might be amended 
in accordance with the wish of the appraisers, as expressed for both 
' by Heartt in the presence of Dewey. The papers that they took 
possession of do not contain the award of the two appraisers, ac- 
cording to the testimony of Heartt, and there was no error in sub- 
mitting to the jury as concisely as the judge did the question of fact 
whether the appraisers completed their award, and concurred in it 
as their joint report, in the form in which defendant seeks to en- 
force it. The jury found in effect, upon a fair submission of the 
question, that the paper did not contain all of their award; and we 
think that the judgment of the court that the plaintiffs recover the 
amount of damage assessed, with costs, was in accordance with law. 
The usual course is to order an award upon such facts as were found 
to be set aside (Hurdle vs. Stallings, supra), but the judgment was 
founded upon the idea that it was invalid, and no suggestion was 
made that it should be amended in this respect if it is really material 
to do so. We do not think that the defendant, after failing to en- 
force the award and refusing to submit to amendment, should be 
allowed at this late day, when defeated in its main purpose, to send 
the plaintiffs out of court by a tardy acquiescence in the rejected 
proposition to amend. After getting control of the paper, “ the ad- 
justers refused to pay more than the award named in the paper, and 
insisted that it was final, and that the appraisers’ duties were at an 
end.” Hence this suit, in which the plaintiffs have proceeded upon 
the idea that the arbitrators were indeed furcti officio. We do not 
deem it necessary to take up in detail the 36 requests for special 
instructions, or pass upon some other questions suggested by the 
argument, butto which we attach no importance. Judgment affirmed, 
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SueruerD, J. (dissenting.) 

I very much regret my inability to agree with the court in the 
disposition which it has made of this appeal. Under the provisions 
of the policy the parties agreed to submit their differences as to the 
amount of the “loss and damage ” to arbitration, and the validity of 
the award made in pursuance of said agreement is the chief question 
presented for our consideration. It appears that the arbitrators 
had some difficulty in determining whether, as a matter of law, a 
certain expense account should be allowed the plaintiffs; but it is 
admitted that there is: nothing upon the face of the award to indicate 
that they undertook to decide that question according to legal 
principles. It is conclusively settled, as said by Avery, J.,in Smith vs. 
Kron (109 N. C., 104), that arbitrators “ are a law to themselves, are 
not bound to decide correctly, and, unless they gratuitously incor- 
porate in their award erroneous views of the law as reasons for the 
conclusions reached, their action, in the absence of fraud, is not 
subject to review : Robbins vs. Killebrew, 95 N. C., 19; Miller vs. 
Bryan, 86 N. C., 167.” To the same effect is the opinion of the court 
in thiscase. 1t is also well settled in this state that evidence aliunde ' 
will not be heard for the purpose of showing that the arbitrators 
intended to decide according to law: Ryan vs. Blount, 1 Dev. Eq., 
386 ; Wyatt vs. Railroad (decided at this term). These principles 
being established, and, indeed, conceded, by the court, I am clearly 
of opinion that his honor erred in refusing to give the fifth instruc- 
tion prayed for by the defendant, viz. : “'That it does not appear 
upon the face of the award that the arbitrators undertook to decide 
according to law, and that the award cannot be set aside on account 
of a mistake of law,” ete. Not only did the court fail to give this 
instruction, but the jury were told that, “ if the award was made to 
hinge upon supposed principles of law, and they were erroneously 
decided, the award was not final and complete.” So there was not 
only a failure to give an admittedly proper instruction, but there 
was a charge directly in the teeth of it. It may be urged, however, 
that the error is cured by the following language of the judge : 
“Tf they [the arbitrators] once agreed, the arbitrament is final, and 
the plaintiffs cannot recover ;” but this language does not occur in 
immediate connection with the other part of the charge, but after 
the court had remarked upon the manner of making the report and 
the dissent of Heartt. But, conceding that the two instructions 
may be reconciled (which I apprehend it is not easy to do), the same 
error is repeated later, by the instruction that “if they [the arbi- 
trators] came to the conclusion that they have no right, as a matter 
of law, to include the expense account, the plaintiffs are entitled to 
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a verdict upon the first issue.” It will be observed that the award 
was also attacked on the ground that there was no delivery or pub- 
lication, and in the opinion of the court upon that question I entirely 
concur. Both of these questions, however, were comprehended 
under one issue (that is, where there had been an “ arbitrament and 
award ”), and how is it possible to tell which view was adopted by 
the jury? If we could know that they found that the award was 
never legally delivered or published, the error would, of course, be 
harmless ; but this does not appear, and we have no right to indulge 
in conjectures upon so serious a question. The charge, as set out in 
the case on appeal, is so brief that I very much question whether it 
fairly presents the instructions as actually given by the judge. It 
may be but a summary of the charge, which, if given in full, might 
reconcile the conflicting language to which I have adverted. As it 
appears in the record I do not think that it can be made to har- 
monize with the defendant’s prayer for instructions, and the unques- 
tionably correct principles of law embodied therein. To say the 
least, it did not clearly present the view insisted upon by the de- 
fendant, and was well calculated to confuse the jury. I am there- 
fore most decidedly of the opinion that there should be a new trial. 
Merrimon, C. J. I concur in the above dissenting opinion. 


APPELLATE COURT OF INDIANA. 


SCHMIDT 


v8. 


GERMAN MUT. INS. CO., or INDIANA.* 


The articles of association of a mutual company provided that the members 
should pay their assessments within thirty days. after receipt of notice. 
A by-law provided that notice of assessments should be given by publi- 
cation in the newspapers. 

Held, That evidence of actual notice to the member is requisite to forfeiture 
for non-payment. 


A. C. Harris and J. B. Brinaes, for Appellant. 
S. Semensticker and Duncan & Smiru, for Appellee. 


CrUMPACKER, J. 


The German Mutual Insurance Company is a fire-insurance cor- 
poration organized under the laws of this state, upon the premium 
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note and assessment plan. It issued a policy of fire insurance to 
Elizabeth Schmidt on the 16th day of October, 1886, covering cer- 
tain buildings and personal property, for a term of six years. On 
October 12, 1885, a portion of the insured property was destroyed 
by fire, and this suit was brought to recover indemnity for the loss. 
The policy, upon which was printed a copy of the articles of asso- 
ciation and by-laws of the company, was filed with, and by appro- 
priate reference made part of, the complaint. Sections 4 and 5 of 
article 3 of the articles of association are as follows:— 

Sec. 4. In case the funds in the treasury are not sufficient to meet the losses, 
the directors shall make an assessment ou the members of tue association, based 
upon their respective premium notes. The treasurer shal] notify the members of 
such assessment, and the members shall be bound to pay the same within thirty 
days after receiving notice thereof. Sec. 5. In case any member refuses or neg- 
lects to pay such assessment within thirty days, the directors may bring suit for 
the whole amount of the premium note, and collect the same, or the directors may 
cancel the policy of such member, and collect the assessmeuts due thereon up to 
the time of such cancellation. 

Section 22 of the by-laws is as follows:— 


Whenever the directors shall make an assessment upon the members for the 
paynient of losses or current expens-s, notice thereof shall be given by publication 
In one or more newspapers. 

These are all the provisions respecting assessments, notice, and 
forfeiture contained in the articles of association or by-laws, which 
affect the questions involved in this case. The defendant answered 
that an assessment was duly made on the 2d day of July, 1888, and 
notice thereof was given by publication in two newspapers printed 
and published in the city of Indianapolis, and also by mailing a 
notice of such assessment to the plaintiff; that she failed to pay the 
same within thirty days after such notice, and the directors of the 
company, by resolution duly adopted, canceled her policy, and the 
secretary mailed a notice of such cancellation to her several weeks 
before the loss. It is also shown by the answer that policies and 
premium notes are divided into three classes, designated “A,” “B,” 
and “C,” and that plaintiff's policy belonged to class “B.” The 
plaintiff replied that she had no notice or information of the alleged 
assessment or the cancellation of her policy before the loss, and 
that she did not receive either of said notices alleged to have been 
mailed to her by the defendant; that she did not see or have any 
information whatever of the notice published by the defendant 
until some days after the loss, and that she was always ready and 
willing to pay any assessment regularly levied upon her note upen 
notice of the same; that said notice published by the defendant 
contained no request or demand upon the members to pay said 
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assessment within thirty days, except the following: “Resolved, 
that the executive officers and agents of the company are requested 
to look after the prompt collection and payment of this assessment 
within thirty days, and to take all necessary steps for that purpose; 
that said notice was not given by the treasurer of said defendant 
alone, but it was signed by the president, secretary, and treasurer.” 
A demurrer for want of sufficient facts was sustained to the reply, 
and the plaintiff refused to amend or plead further; whereupon 
judgment was rendered in favor of the defendant upon the plead- 
ings. From this judgment the plaintiff appeals, and assigns for 
error the decision of the court in sustaining the demurrer to the 
reply. 

The solution of the question presented by the appeal must de- 
pend upon the construction given the contract respecting the kind 
of notice members are entitled to, whether actual or constructive. 
Counsel for appellant contends that the contract, correctly inter- 
preted, provides for actual notice, while, upon the other hand, it is 
insisted that notice by publication is stipulated for. A certificate 
of membership in a mutual insurance company is a contract for in- 
surance, and in most respects should be construed in the same 
manner as an ordinary insurance policy. While the insured is a 
member of the company, and entitled to a voice in its management 
and control, the promise of indemnity is bas.d upon a valuable con- 
sideration, and the company, in respect to the insurance, is a dis- 
tinct legal entity, occupying the contractual status towards the 
member: Supreme Lodge vs. Knight, 117 Ind., 489; Holland vs. 
Taylor, 111 Ind., 121; Presbyterian, etc., Fund vs. Allen, 106 Ind., 
593; Association vs. Houghton, 98 Ind., 149. Every member, how- 
ever, is bound to know the contents of the articles of association 
and by-laws, and his policy must be construed with reference to 
them. They enter into and become part of the contract to the 
same extent as if they were expressly written therein: Pfister vs. 
Gerwig, 122 Ind., 567; Gray vs. Supreme Lodge, 118 Ind., 293; 
Bauer vs. Samson Lodge, 102 Ind., 262. Where a policy in a mu- 
tual insurance company provides for notice of assessments to its 
members, such notice must be in substantial accord with the re- 
quirements of the contract, or it will be ineffectual. Even where 
constructive notice is provided for, it seems that personal notice 
will not be allowed as an efficient substitute: Sands vs. Graves, 
58 N. Y., 94; Insurance Co. vs. Sanders, 36 N. H., 252; Railroad 
Co. vs. Dummer, 40 Me., 172; Tomlin vs. Railroad Co., 23 IIl1., 429; 
Pennsylvania Training School vs. Independent Mut. Fire Ins. Co., 
127 Pa. St., 559: Insurance Co. vs. Stewart, 39 N. J. Law, 486. 
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Where one is entitled to notice by the terms of a contract, and hag 
not stipulated that it may be given through the mails or some other 
mediumship, he is entitled to actual notice, and anything short of 
this is equivalent to no notice at all. This rule is firmly intrenched 
in the jurisprudence of this country: Burhans vs. Corey, 17 Mich., 
282; Mullen vs. Insurance Co., 121 Mass., 171; Hermann vs. Insur- 
ance Co., 100 N. Y., 411; Wachtel vs. Society, 84 N. Y., 28; Siebert 
vs. Chosen Friends, 23 Mo. App., 268. 

It is insisted by counsel for appellee that the articles of associa- 
tion, and the by-laws upon the subject of notice, should be con- 
strued together, and, when so considered, the notice by publication 
provided for in section 22 of the by-laws must be held to prescribe 
the kind of notice which shall afford the basis of a forfeiture under 
the articles of association. It will be noticed that no time or place 
is designated in the by-laws for publishing such notice, but that it 
may be published at any time, in any newspaper in the state. If 
appellee’s theory of construing the contract shall prevail, however, 
the judgment must be upheld; for it is entirely competent for the 
parties to contract for that kind of notice, and, where they have so 
contracted, such notice will be conclusive upon the members, re- 
gardless of whether they actually knew of the assessment or not. 
Upon the other hand, it is maintained that the articles of associa- 
tion provide for actual notice by an assessment before there shall 
be a forfeiture of the policy, and that the notice provided for in the 
by-laws was not designed as a substitute for such notice, but for an 
entirely different purpose. Provisions affecting the rights of the 
parties under policies issued by mutual insurance companies are to 
be construed in the same manner as similar provisions in policies 
issued by stock insurance companies. Indemnity being the object, 
they will be construed with a view to effectuate that end as fully as 
possible. If the contract contains ambiguous provisions or equivo- 
cal conditions, they will be resolved in favor of the insured, par- 
ticularly respecting provisions and conditions which may operate 
to forfeit the insurance. It is only where there is a plain and un- 
equivocal agreement creating an imperious legal necessity that such 
a construction will be adopted as will result in a forfeiture: Rogers 
vs. Insurance Co., 121 Ind., 570; Havens vs. Insurance Co., 111 Ind., 
90; Insurance Co. vs. Hazelett, 105 Ind., 212; Supreme Lodge vs. 
Schmidt, 98 Ind., 374; Supreme Lodge vs. Abbott, 82 Ind., 1; In- 
surance Co. vs. Marple, 1 Ind. App., 411; National Bank vs. Insur- 
ance Co., 95 U. S., 673; Burkhard vs. Insurance Co., 102 Pa. St., 
262; Ballou vs. Gile, 50 Wis., 614; Erdmann vs. Insurance Co., 44 
Wis., 376; Bates vs. Asso¢iation, 51 Mich., 587; Siebert vs. Chosen 
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Friends, supra. Niblack on Mutual Benefit Societies (section 15) 
states the rule respecting by-laws of mutual companies, which form 
part of the contract, to be as follows: ‘ Where there is any am- 
biguity or inconsistency in the terms of such by-laws, that con- 
struction is to be given them which is most favorable to the rights 
of the member.” In the case before us, the articles of association 
provide that the treasurer shall notify members of assessments, and 
they shall pay the same within thirty days after receiving such 
notice. These provisions, unless qualified by the section of the by- 
laws quoted, unquestionably contemplate personal or actual notice. 
A failure upon the part of the member to pay an assessment within 
thirty days after notice is fraught with important consequences. 
Either the entire premium note may be declared due and payable 
at once, or the policy canceled, at the option of the company. 
Where actual notice is required, the mailing of a notice, duly 
stamped and addressed, is only evidence of its receipt, and the bur- 
den is upon the sender to show that it was actually received. Where 
the contract stipulates for notice by “mail or otherwise,” it is held 
that notice in due form, sealed in an envelope, duly stamped and 
addressed, and deposited in a post-office, is a sufficient compliance 
with the contract, and that notice will date from the time it would 
reach its destination, in the ordinary course of the mails: Lothrop 
vs. Insurance Co., 2 Allen, 82; Epstein vs. Association, 28 La. Ann., 
938; Greeley vs. Insurance Co., 50 Iowa, 86; Yoe vs. Association, 
63 Md., 86. 

In the case of Castner vs. Insurance Co. (50 Mich., 273), the char- 
ter provided that, when assessments were made, the members should 
be “notified by the secretary or otherwise, either by circular or 
verbal notice;” and, upon failure to pay within thirty days after 
such notice, the entire premium note should become due or the 
policy forfeited, at the option of the company. It was held, in view 
of the important consequences which resulted from a failure to pay 
assessments, that the provision should be construed liberally in 
favor of the member, and he should have actual notice; that a cir- 
cular letter containing the information mailed to the member was 
not sufficient unless he actually received it. Considerable import- 
ance is given in that decision to the word “ notified,” the court de- 
claring it to import actual information. In the case of McCorkle 
vs. Association (71 Tex., 149), the by-laws required that notice of 
assessments “shall be sent” to each member, and, upon failure to 
pay within a specified time after notice, a forfeiture might be de- 
clared. The court held that, inasmuch as no method of sending’ 
notice was prescribed, the member was entitled to actual notice, and 
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a forfeiture could not be founded upon a notice sent by mail, unless 
it was actually received. In the course of the opinion the court 
said: “Courts should not construe a clause in a policy of insur- 
ance so as to entail a forfeiture, unless it is plain that such con- 
struction is correct.” In the case of Payn vs. Society (17 Abb. N. 
C., 53), it was held that notice of an assessment which, according 
to the by-laws, should be given the member by the general secre- 
tary, should be given substantially as provided; and that a blank 
in due form, with the general secretary’s name printed thereon, 
filled out and sent by a local secretary, was not a compliance with 
the provisions. In the present case the articles of association re- 
quire, not only that notice of assessments shall be given the mem- 
ber, but that it shall be received by him, before he can be guilty 
of such default as will furnish a“basis for the cancellation of his 
policy. Such notice should be given by the treasurer, while the 
notice provided for in the by-law may be given by any officer the 
company may authorize. In this instance it was given by the 
president, secretary, and treasurer, thus showing, according to the 
company’s own interpretation of the requirement, it was a different 
notice from that contemplated in the articles of association. This 
circumstance is corroborated by the further fact that the treasurer 
mailed a notice to the appellant of the assessment in question, in- 
dicating again that he did not rely upon the published notice as the 
one designed to require members to pay assessments. It is not 
difficult to understand why two kinds of notice may have been 
deemed necessary. Premium notes are divided into different classes, 
upon which different rates of assessment were levied. Notice to 
a member in one class of an assessment upon his note would fur- 
nish no information respecting the rates in other classes. Each 
member, in a general sense, is interested in the amount of money 
collected and disbursed for current expenses and payment of losses 
in all classes, and knowledge of this is necessary in order that he 
may compare his assessment with others, and satisfy himself that it 
is equitable. This knowledge was probably intended to be furnished 
by the publication provided in the by-laws. The capacity of lan- 
guage for certainty of expression is unmeasured, and, if it had not 
been the intention of the company that the publication prescribed 
in the by-laws should be the notice contemplated in the articles of 
association, it would have been a very simple matter to have so de- 
clared in plain and positive terms. It had the making of the con- 
tract, in the matter of detail, in its own hands, and owed it to 
*policy-holders to express it in clear and unmistakable terms upon 
every material question. It was said by McCrary, J., in Wallace 
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vs. Insurance Co.: ‘‘ As the insurance company prepares the con- 
tract, and embodies in it such conditions as it deems proper, it is 
in duty bound to use language so plain and clear that the insured 
cannot mistake or be misled us to the burdens and duties thereby 
imposed upon him.” There is nothing in the by-laws of the com- 
pany to prevent it from levying an assessment at any time, and, if 
no notice of such levy were given except by publication in any 
newspaper in this state, many policies might be forfeited without 
the knowledge of the insured, and thus great insecurity and uncer- 
tainty would characterize a branch of business the whole aim of 
which 1s to afford security and certainty against loss. We cannot 
give the contract under consideration an interpretation which would 
lead to this result, without doing violence to generally accepted 
canons of construction, sanctioned by the strongest principles of 
equity and natural justice. In view of the rules above announced, 
the conclusion is coerced that there can be no cancellation of the 
policy until there has been a failure to pay an assessment within 
thirty days actual notice. The reply alleges that no such notice 
was had, and the demurrer admits the truth of the averment. The 
judgment.is reversed, with instructions to overrule the demurrer. 


SUPREME COURT OF MICHIGAN. 


MITCHELL ET AL. 
vs. 
ST. PAUL GERMAN FIRE INS. CoO. 


The Michigan standard policy provides that the loss should be ascertained 
according to the actual cash value at the time and place of fire, and should 
in no case exceed the cost to the insured to then repair or replace. 

Held, in the case of a lumber merchant insured, that the measure of damages 
was the actual cash value at time and place of loss and not the reduced 
cost, for which insured could replace through the use of his own mill and 
standing timber. 


Morris & Morris, for Appellant. 
Unt & Crane anv J. Byron Jupxins, fur Appellees. 
Lone, J. 
The plaintiffs in 1891 were partners engaged in the manufacture 
and sale of lumber at Crooked Lake, Mecosta Cou: ty. On July 
8th of that year they owned and had piled on their yards over 15,- 
000,000 feet of lumber, pickets, lath, and shingles, of the value of 
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$176,000 and upwards. -They were insured in several insurance 
companies to the amount of $133,500. The policies were all con- 
current. The policy in the defendant company was for the sum of 
$2,000. On the above date this entire lumber, pickets, lath, and 
shingles were destroyed by fire. Proofs of the loss were duly furn- 
ished to all the companies. No question was raised by any of the 
companies but that the loss was an honest one, and that there was 
a total destruction of the property. The only contention in the 
case arises upon the construction of certain clauses in the policies, 
and, a controversy having arisen over this subject, a stipulation was 
entered into between all of theinsurance companies and the plaint- 
iffs, by the terms of which 75 per cent of the amount of each pol- 
icy was to be paid, and was paid, to the plaintiffs. This suit is 
brought for a settlement of that question, as a test suit, and by 
which, under the stipulation, all of the companies agree to be bound. 
The court below directed the verdict in favor of the plaintiffs for the 
full amount of the policy in controversy here, with interest, and 
judgment was entered for the plaintiffs. Each policy is what is 
known as a “ Michigan Standard” policy. The clauses of the pol- 
icy necessary to a consideration -of the questions raised are as 
follows:— 

Four-fifths clause. It is part of the consideration of this policy, and the basis 
upon which the rate of premium is fixed, that the assured shall maintain insur- 
ance on the property hereby insured by this policy, to the extent of four-fifths of 
the actual cash value thereof, and that failing so to do, the assured shall be a 
co-insurer to the extent of such deficit, and in that event shall bear his, her, or 
their proportion of any loss. It is, however, mutually understood and agreed that, in 
case the total insurance shall exceed four-fifths of the whole actual cash value of 
the property insured by this policy, the assured shall not recover from this company 
more than his pro rata share of four-fifths of the whole actual cash value of such 
property. This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage shall be as- 
certained or estimated according to such actual cash value, with proper deduction 
for depreciation, however caused, and shall in no event exceed what it would then 
cost the insured to repair or replace thesame with material of like kind and quality. 
Said ascertainment or estimate shall be made by the insured and this company,or, if 
they differ, then by appraisers, es hereinafter provided ; and the amount of loss 
or damage having been thus determined, the sum for which this company is liable 
pursuant to this policy shall be payable sixty days after due notice, ascertainment, 
estimate and satisfactory proof of the loss have been received by this company in 
accordance with the terms of this policy. It shall be optional, however, with this 
company to take all, or any part, of the articles at such ascertained or appraised 
value, and also to repair, rebuild, or replace the property lost or damaged with 
other of like kind and quality, within a reasonable time on giving notice, within 
thirty days after the receipt of the proof herein required of its intention so to do, 
but there can be no abandonment to this company of the property described. 
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It appeared upon the trial that the plaintiffs had manufactured 
the lumber destroyed at their own mill, which was situate at the 
yards where the lumber was piled, and that they continued to op- 
erate their mill after the fire occurred; also that they were the 
owners of a large quantity of pine timber standing and growing 
upon lands from which could be taken a sufficient quantity of like 
kind and quality to replace that destroyed by the fire. It was 
also shown by the defendant upon the trial what the value of this 
pine timber standing and growing was at the time the fire occurred, 
and what it would cost to cut, haul, manufacture, and pile on the 
yards, lumber, etc., of like kind and quality to the amount of that 
_ destroyed. The plaintiffs’ testimony showed that the average value 
per M. feet of the lumber destroyed, including lath, pickets, and 
shingles, was $10.64. Defendant’s counsel contended, in the court 
below, that, by the terms of the policy above set forth, the plaint- 
iffs being the owners of this standing pine, and operating a mill at 
which the same could be manufactured into lumber by them of like 
kind and quality as that destroyed, their loss-damage would not ex- 
ceed what it would cost the plaintiffs to replace the lumber by cut- 
ting from their own land and manufacturing it at their own mill; 
and that, so estimating their loss-damage, the cost of replacing it 
would be $3.65 less per M. feet than the actual cash value of the 
lumber upon the yards. It is further contended by defendant’s 
counsel that this rule must prevail from the fact that the plaintiffs, 
after their loss, continued to cut from their lands to operate their 
mill. 

Defendant’s counsel claim that the Michigan standard policies 
provide a particular mode of ascertaining the damages in each par- 
ticular instance, and that in this case the company contracted to pro 
rata indemnify the plaintiffs in accordance with their own particular 
surroundings; that is, that the plaintiffs having the timber to cut 
from, and the mill to cut it with, the loss-damage would be only 
such as it would actually cost the plaintiffs to replace the burned 
lumber by cutting from their own land by their own mill, and that 
these facts have a bearing upon the construction of the contract. 
It is conceded that if the plaintiffs had no timber to cut from,and no 
mill to cut it with, then the only way in which the loss-damage could 
be ascertained would be the market value at the time of the fire. 

Counsel for defendant -have in their brief entered into a very 
learned discussion of the terms of the policy to show that the word 
“then,” used in the clause, “and shall in no event exceed what it 
would then cost the insured to repair or replace the same with ma- 
terial of like kind and quality,” should not be read as calling for an 
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immediate reproduction of the lumber burned, as it would not be 
possible, even by purchase in open market, in the state of Michigan, 
to replace it, and that such a contingency was not in the minds of 
the parties at the time of entering into the contract; that the words 
‘cost the insured” should not be read with “the insured ” omitted, 
and that what it might then cost the insured to replace it would 
be different for an insured, having no stumpage to replace with, and 
who must buy in general market; that the business of indemnifying 
each individual is different,—different in moral and physical hazard, 
and different in environment. Counsel for defendant, referring to 
the case of Chippewa Lumber Co. vs. Phenix Ins. Co. (80 Mich., 
117), also contend that the opinion of the court in that case seems 
to regard “replacing ” and “reproducing” as synonymous words. 
In that case the policy expressly provided that “the measure of 
damages shall in no case exceed the actual cost of producing the 
same.” It was held that the measure of damages fixed by the par- 
ties was not to exceed the actual cost of the lumber destroyed. It 
was said: “If plaintiff bought the logs, the measure of damages 
would be the price paid, with interest from date of purchase and 
cost of manufacture and storage. If it purchased the stumpage, 
the measure of damages would be the price of stumpage, with in- 
terest and the other costs added. If it owned the land from which 
the logs were cut, the measure would be the fair value of the stump- 
age, with other costs added and interest.” The case was decided 
upon the language of that contract, and the cost of producing the 
lumber destroyed held to be the measure of damages. The con- 
tract of insurance in that case entirely excluded the idea of indem- 
nity for profits in case of loss, and the true measure was fixed by 
the contract at the cost of producing. That contract is not synony- 
mous with the terms employed in the present policy; that is, “ what 
it would then cost the insured to replace it with like kind and 
quality.” We think the word “then” is significant, and must be 
given weight in determining the true intent and meaning of the 
contract. If the defendant’s theory of construction be adopted, the 
word “then” must be dropped out, and the contract construed as 
intending to give to the insurance company the benefit of the time 
it would take the insured to replace or reproduce it,—that is, if the 
insured had the means of replacing or reproducing the burned 
lumber, having timber from which to manufacture lumber and the 
mill to manufacture it with,—then an estimate should be made 
of that cost as the measure of damages, though it might take six 
months or a year to replace or reproduce it. In this sense the 
the words “replace” or “ reproduce ” would be synonymous; but 
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the contract cannot be construed in that way without doing violence 
to the language employed. Clearly, it means just what it says, 
“ What it would then cost the insured to replace it,” and not what 
it would cost the insured to cut from his own stumpage, manufact- 
ure lumber at his own mill, and replace, after the delay of cutting, 
hauling, sawing, piling in the yards, ete. We are unable to agree 
with the learned counsel for the defendant that the contract is to be 
construed any differently in this case than as though the plaintiffs 
had no stumpage of their own, and no mill by which they could 
manufacture lumber. It means that the plaintiffs had the right, on 
the date of the fire, to recover from the defendant such an amount 
of money as it should cost them to replace the lumber, or, in other 
words, the market value of the lumber at the date of the fire. It 
cannot be said that because the lumber was so great in amount it 
would have no market value, or that such a large amount could not 
have been purchased in open market. It is like any other com- 
modity of which constant sales are being made. If it had been 
flour, it is not contended because the insured had a farm and could 
raise the wheat, and a mill where he could manufacture it into flour, 
that he could recover only what it would actually cost to raise the 
wheat and convert it into flour; but there would be as much reason 
to hold the contract controlled by such considerations in the one 
case asin the other. Lumber is a marketable commodity, and it 
is well known can be purchased in the open market as well as flour. 
Certain goods have certain prices, and grades of lumber are as well 
known to the trade as grades of wheat. We know of no reason for 
saying that fifteen or sixteen million feet of lumber cannot be pur-’ 
chased in open market, or that it has not as certain and fixed mar- 
ket value as a thousand or five thousand bushels of wheat. It can- 
not be said that it was in the contemplation of the parties, at the 
time the contract was entered into, that it was to have the con- 
struction now contended for by counsel for the defendant. Sup- 
pose they had sold their timber and removed their mill before the 
fire, which they would have had the right to do. The contingency 
would then have arisen where they could not have reproduced it. 
It would then be conceded that the measure of loss-damage would 
be the cost of replacing it by purchase in the open market. If the 
contract bore the construction contended for at its execution, under 
the cireumstances above supposed, it would be changed by the 
change in the situation and surroundings of the insured. It would 
be construed in one way at its inception, and by a change of cir- 
cumstances be susceptible of another construction at the time of the 
jire. It certainly was not the intent of the legislature, by Act No. 
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149 (Pub. Acts 1881), to provide the means by which such a policy 
as that contended for by defendant’s counsel could be adopted into 
this state as a standard. The act itself provides that it shall be 
such a policy as shall accomplish, among other things, brevity and 
simplicity, the avoidance of technical words and phrases, a fairness 
and equity between the insurers and insured. If the doctrine con- 
tended for is to prevail, that simplicity which was intended is not 
established by the policy, nor is there any fairness and equity in 
having a form of policy that shall mean one thing to one class of in- 
sured, and another thing to another class; or a policy that may 
mean one thing at the time of entering into the contract, and a dif- 
ferent meaning may attach to the same language ifthe status of the 
insured shall be changed. The commission appointed by the act of 
1881 fixed the date when the standard policy should have force as July 
1, 1889, and the form used in the present case was in accordance 
with this standard. It could not have been intended, being a 
standard policy, that its terms should be varied according to differ- 
ent circumstances which might surround the insured. - It is not 
ambiguous, but plain and simple in its language, meaning the same 
thing, when applied to one who is in a situation when it would be 
impossible for him to reproduce the stock burned, as though he 
were in a position to reproduce it. It is not like the case of Chip- 
pewa Lumber Co. vs. Phenix Ins. Co., supra. There the loss-dam- 
age was limited to the cost of reproduction by the contract; 
here it is not so limited, but is limited to the cost of then replacing 
it,—that is, replacing it at the time of the fire. The court below 
was not in error in directing verdict and judgment for the plaintiffs 
for the full amount of the policy. 
Judgment must be affirmed, with costs. 
Montgomery, J., did not sit. The other justices concurred. 
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SUPREME COURT OF MICHIGAN. 


MALLORY 
v8. 


OHIO FARMERS’ INS. CO.* 


The policy provided that five days’ notice of cancellation must be given. 
When it was claimed that the notice given by agent did not express a 
determination to cancel, evidence of agent’s acts and declarations were 
properly admitted. 


A surrender of the policy to the agent to replace in case of cancellation does 
not render him the agent of insured to receive notice of cancellation. 


A comparison by an expert of handwriting in a signature with that in a 
policy not in the case, but in the same handwriting and issued by the 
same agency to the insured, will justify his testimony as to the similarity 
of the handwriting in the policy in suit. 


An instruction that receipts in evidence are not to be considered will cure 
error in their admission. 


A tender of premium to the agent and his advice to let the matter rest until 
the company decided about canceling is an indefinite extension of time, 
and a waiver of non-payment. 


Borrerrietp & Keeney, for Appellant. 
Mauer & Satssury, for Appellee. 
McGarats, J. 

Action upon a policy of insurance. Defense, that the policy had 
been surrendered and canceled. One Root was defendant’s agent 
at Grand Rapids. Plaintiff owned a farm in an adjoining township, 
and a house and lot in the city. One Bodwell solicited the insur- 
ance. Plaintiff did not come in contact with Root until after the 
fire. Two policies were issued,—one upon the farm buildings, and 
the other upon the city property. The policies were dated July 3, 
1890, and the farm buildings were destroyed by fire Sunday morn- 
ing, August 31,1890. The disputed questions in the case were: 
(1) Was the policy canceled? (2) if canceled, was plaintiff notified? 
and (3) was the payment of the premium waived, or its non-pay- 
ment excused? Several errors are assigned upon the admission of 
testimony as to interviews had with Bodwell, the last of which was 
had on Friday before the fire, and as to interviews with Root, and 
his conduct after the fire. 

Plaintiff did not seek a recovery upon the theory that a contract 
once canceled had been revived, but denied that there had been 
any cancellation. The policy contained a provision that it might 


* Decision rendered, February 5, 1892. 
VoL. XXI.—64. 
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be canceled by the company upon five days’ notice to the assured. 
In the absence of this notice, or of a waiver thereof, no act of the 
company could invalidate the policy. If the notice was given at 
all, it was given through Root and Bodwell. If it was waived, it 
was by some:conduct of Bodwell. The company claimed that Bod- 
well, for Root, and on behalf of the company, notified plaintiff of 
the proposed cancellation of the policy, and that plaintiff delivered 
the policy to Bodwell for the purpose of its cancellation. Plaintiff, 
on the other hand, claimed that Bodwell did not notify her that the 
company had determined to cancel the policy, but had twice told 
her that the company was considering the question of the cancel- 
lation of tenant-farm policies, but had not decided upon it; that 
the policy was then delivered to Bodwell to enable him to reinsure 
in case the company did at any time conclude to cancel it; that on 
several occasions after he received the policy, and before the fire.— 
the last time on the Friday before the fire,—Bodwell had informed 
her that the company had not as yet determined to cancel the 
policy, that it was still in force, that she was entitled to five day’s 
nctice before cancellation, and that she would know in time before 
it was canceled. This testimony was competent, not for the pur- 
pose of creating a liability or establishing a new contract, but for 
the purpose of showing the continued existence of the old; not as 
tending to show the revival of a canceled contract, but as tending 
to show that no notice had been given of the cancellation of the 
old. For the same reason the testimony was competent relative to 
Root’s examinations into the circumstances of the fire; his notifica- 
tion to plaintiff of the arrival of the adjuster; his statement that 
there would be no trouble about the payment of the loss; his con- 
versation with plaintiff at his office, in which he told her that he did 
not know when the policy had been canceled; his answer in the 
affirmative when asked if he did not keep in his office a record of 
policies, and their cancellation; his failure, upon examination in 
plaintiff's presence, to find upon his books at that time a record of 
the cancellation. Root was the company’s agent, to whom Bodwell 
reported, and through whom the company acted. He claimed 
upon the trial that the cancellation appeared upon his books. It 
was insisted by the company that Root was directed to cancel the 
policy If it was in fact canceled, it would be done through Root. 
He would receive the policy, cancel it, and forward it to the com- 
pany, and enter the cancellation upon the books in his office. As 
bearing upon the question whether he had in fact done what it was 
claimed he had done, it was competent to sbow acts inconsistent 
with such conduct. The company contended that the policy had 
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been canceled, and that Root had been ordered to cancel it, and to 
give notice of its cancellation to the insured. Root claimed that 
he had done both. Plaintiff insisted that no notice had been 
given; and it was competent for her to show, not only that no 
notice had been given, but that in fact there had been no sur- 
render or cancellation of the policy; and this by any act of the 
company, or any person through whom the cancellation would 
ordinarily be effected, or who, upon defendant’s theory, was charged 
with that duty, inconsistent with the cancellation. The effective 
cancellation of the policy depended, not alone upon the direction 
of the home office to the agent, but upon acts to be performed by 
the agent, and his conduct in the premises was necessarily the sub- 
ject of proof; and the evidence tending to show that conduct was 
subject to the same rules and scrutiny as testimony tending to show 
any other fact. 

Plaintiff's husband, E. W. Mallory, was asked upon cross-exami- 
nation if he had made a written application for the insurance, and 
replied that he had not. A written application was produced by 
defendant, and Bodwell testified that E. W. Mallory had signed it. 
Mallory was recalled, shown the application, and denied that he 
had signed it. Other witnesses were called, who testified to famil- 
iarity with Mallory’s signature, and gave it as their opinion that 
the signature to the application was not that of E. W. Mallory. 
For the purposes of comparison the attention of one of their wit- 
nesses was called to certain receipts signed by Mallory, and the 
receipts were admitted in evidence, but the witness had already 
testified that the signature to the application was not that of E. W. 
Mallory; and after the proofs were closed, and after the argument, 
plaintiff's counsel proposed to submit these receipts to the jury, but 
. the court stated in the presence of the jury that he did “ not think 
they ought to be considered by the jury at all;” and regarding the 
application the court instructed the jury as follows: “I do not 
think the question of whether there was sufficient application cuts 
. very much of a figure in this case. There was an application. If 
it was signed by the plaintiff, or by some one chargeable as agent of 
the plaintiff, then it was in accordance with the contract. If it was 
signed by the defendant, or some lawfully constituted agent of the 
defendant, defendant will be estopped from denying that it was an 
application upon which the contract could rest.” There was no 
controversy over the receipts; but, even if erroneously admitted, 
they were not submitted to the jury. The court practically directed 
the jury that they should not be considered, and the error was 
without prejudice. 
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One Hollister was called as an expert, and testified that the 
signature was in the same handwriting as the body of the applica- 
tion, and—having been shown the policy—that the signature to the 
application was in the same handwriting as the body of the policy. 
Upon cross-examination it appeared that the attention of the wit- 
ness had been called to the matter before he came upon the stand, 
and that he had compared the application with the policy which 
had been issued upon the city property. Upon redirect examina- 
tion the witness was shown both policies, and testified that both 
were in the same handwriting. Upon recross-examination the wit- 
ness was asked if he based his testimony on an examination of the 
policy No. 1,774 (issued upon the city property); and he answered, 
“T-base it on the writing.” Whereupon defendant’s counsel moved 
to strike out the testimony of Mr. Hollister as based upon a policy 
rot in the case. The court declined, and error is assigned upon 
the refusal. Hollister’s answer was that he based his testimony 
upon the writing. Although before taking the stand he had exam- 
ined policy No. 1,774, he had seen the policy in suit after taking 
the stand, and testified that the signature was in the same hand- 
writing as the body of that policy, and was afterwards shown both 
policies, and testified that both were in the same handwriting. 
The second policy was introduced into the case by defendant's 
counsel, and, if both were in the same handwriting, it was immate- 
rial with which he, when not upon the stand, had compared the 
signature; and his statement that he based his testimony upon the 
handwriting did not necessarily exclude either. 

Error is assigned upon the court’s refusal to instruct the jury 
that “if you find that, after the execution and delivery of the policy, 
it was delivered to Bodwell under the understanding that it might 
be canceled by the company, and to enable him in that event to 
get other insurance on the property, then Bodwell became the 
agent of the plaintiff, and notice to him of the cancellation of the 
policy was sufficient; and, as it appears that he knew of the policy 
being taken up to be canceled, your verdict in this cause must be 
for the defendant.” This request assumes that the policy had been 
canceled, and that Bodwell had notice of the cancellation. Both 
of these questions were for the jury and there was no error in the 
refusal of the court to give the request as presented. 

Several assignments of error are based upon the court’s instruc- 
tions relative to the payment of the premium upon this policy. It 
is unnecessary to discuss them. 

The policy contained the following clause: “If any assessment 
or installment or any part of the premium for which credit is given 
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be not paid when due, the whole premium shall be considered 
earned, and be immediately payable, and this policy shall be void 
so long as any part of such premium remains unpaid.” It was not 
the non-payment of premiums not yet due, under the terms of the 
credit given, but the failure to pay them when they became due, 
that invalidated the policy under this provision. The premium 
was not paid. Bodwell was an itinerant solicitor. Plaintiff dealt 
solely with him. No demand was ever made for payment, although 
Bodwell delivered the policies, and gave the original credit of from 
three to four weeks. On August 7th a bill was presented by Bod- 
well for the premium upon the policy issued upon the city prop- 
erty, which was paid. Plaintiff testified that at the same time she 
offered to pay the premium on the farm policy, but Bodwell told 
her to let that rest until the company had finally concluded as to 
the cancellation of that policy. While Bodwell says that he does 
not think she told him so, he admits that he did not ask for the pre- 
mium at any time, although he saw her several times; and he 
further admits that in August he told her that the farm property 
was still insured, and this assurance was repeated a short time 
before the fire. He could not give the exact date, but plaintiff fixes 
it as the Friday before the fire. These assurances, given from time 
to time, up to within a few days of the fire, by one whose duty it 
was to collect the premium, and who had given the credit in the 
first instance, cannot be regarded as less than an indefinite exten- 
sion of time; and, before the company can take advantage of the 
failure to pay, they must, under the circumstances, show a demand 
made and a failure to respond. The judgment is affirmed, with 
costs to plaintiff. The other justices concurred. - 


$$$ ——___ 


SUPREME COURT OF TENNESSEE. 


CATHOLIC KNIGHTS OF AMERICA 
vs. 
KUHN ET AL.* 


The by-laws of a benevolent society provided that the insured member should 
not substitute another beneficiary without the consent of the beneficiary 
indorsed. The certificate issued thereunder authorized its surrender and 
a substitution of a new beneficiary by compliance with the by-laws. A 
subsequent by-law authorized a substitution without consent of the 
beneficiary, and such change in the by-laws was authorized by the 
constitution, 


* Decision rendered, F bruary 13, 1892. 
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Held, That the certificate could be legally surrendered for another, and a new 
beneficiary be substituted, without the consent of the original beneficiary, 
under the subsequent by-law. 


Held, That a certificate payable to insured is part of his personal property and 
may pass by bequest to one having no insurable interest. 


J. W. Bonner and Bryan & Cartwricut, for Huppert. 

Frank Jounson and E. L. Greaory, for Appellees. 

; CaLpwELL, J. 

This is a bill of interpleader filed by the Catholic Knights of 
America, a mutual benefit association, against C. B. Kuhn and 
William Huppert, to have the court determine which of the two 
defendants is entitled to the proceeds of a $2,000 benefit vertificate 
issued by complainant to Peter Huppert, deceased, upon his life. 
At different times, during his membership in the association, 
Peter Huppert held two of its benefit certificates,—one issued 
April 18, 1882; the other, June 28, 1887. The first one was paya- 
ble, on its face, to defendant William Huppert, a brother of the 
assured; but, after running about five years, it was voluntarily sur- 
rendered by Peter Huppert, and, at his instance, the second one 
was issued, in its stead, payable to the assured himself, as bene- 
ficiary. This second certificate the assured bequeathed to the 
other defendant, C. B. Kuhn, charged with certain debts and trusts 
mentioned in his will. After the death of Peter Huppert, each of 
the defendants claimed the $2,000. Thereupon this bill was filed, 
and the defendants became the active and adverse parties in the 
litigation. William Huppert, in his answer, averred that he took a 
vested interest in the first certificate, of which he could be de- 
prived only by his consent, and that the attempted change in the 
beneficiary was illegal and void, because made without his consent. 
Kuhn, answering, insisted that the change was authorized by the 
law of the order; that it was regularly made; and that he was 
entitled, under the will, to receive the fund. The chancellor’s 
decree was in favor of Kuhn, and Huppert appealed. 

The constitution and by-laws of the order, so far as applicable, 
entered into and formed parts of the contract with Peter Huppert. 
Those laws, in connection with the words of the certificate, con- 
stituted the contract of insurance, in its proper and legal sense: 
Bac. Ben. Soc., §§ 161, 184, 185. Though not stated in so many 
words, this rule of construction was recognized and applied by this 
court in Tennessee Lodge vs. Ladd, 5 Lea, 720,721. The language 
of the first certificate, with reference to the member's right to 
change beneficiaries, is as follows:— 


Said Peter Huppert shall have the right, during his membership in the order, 
to surrender this certificate and receive a new one; and may substitute another 
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beneficiary or beneficiaries therein, if he so desires, by complying with the laws 
of the order upon this subject. 

“The laws of the order” then existing prescribed the mode of 
substitution, and authorized it to be made only “with the consent 
of the beneficiary indorsed,’ on the certificate surrendered. In 
this case it turns out, as a matter of fact, that William Huppert, 
the beneficiary in the first certificate, not only did not consent to 
the change in the manner prescribed, but he had no notice what- 
ever that a change was contemplated, and never, in any way, 
assented to the issuance of the second certificate. Therefore it 
would seem, nothing else appearing, that he was not bound by the 
change; and that the second certificate was illegal and void, 
because issued without the requisite authority. But there was 
another law of the order which likewise formed an important part 
of the contract; and that was that any of its laws might “be 
amended at any regular meeting of the supreme council.” That 
provision, as well as the one allowing a change only “ with the con- 
sent of the beneficiary,” is to be considered in connection with the 
words of the certificate; it, too, was a part of the contract, in which 
William Huppert was named as beneficiary. From this it follows, 
necessarily, that he, as beneficiary, had no fixed and unalterable 
rights; and none that he could make so by simply failing or 
refusing to consent to the substitution of another beneficiary in his 
stead. All his rights were subject to the order’s reserved power of 
amendment. 

The contract, as gathered from the terms of the certificate and 
the laws of the order applicable thereto, was (1) that, in case Peter 
Huppert, the assured, should die before changing the beneficiary, 
William Huppert should receive the $2,000; (2) that a change of 
beneficiary, as the law then existed, could be legally effected only 
by and with the consent of William Huppert, indorsed on the cer- 
tificate; and (3) that the existing requisites to a valid change of 
beneficiary were subject to amendment by action of the supreme 
council of the order issuing the certificate. Subsequently, in May, 
1885, the supreme council, in exercise of that reserved right, did 
amend the law relating to the substitution of-one certificate for 
another one, so as to authorize a change of beneficiary without the 
consent of the beneficiary named in the certificate surrendered. 
Two years after that amendment, and in strict conformity to the 
requirements of the law as amended, the first certificate taken out 
by Peter Huppert was surrendered, and the second one issued in 
its room and stead. Thus the first certificate ceased to have any 
legal existence, and the second one came into full force and virtue. 
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By the substitution, the conditional or contingent right of William 
Huppert, as beneficiary, was entirely extinguished, and the order 
became bound according to the terms of the second certificate, 
which was outstanding and in the hands of the assured at the time 
of his death. This conclusion is inevitable, when it is considered 
that the laws of the order are, by implication, imported into and 
made parts of the contract: Byrne vs. Casey (Tex. Sup.) is a case 
precisely in point. There, as here, the question was upon a sub- 
stituted certificate issued by the Catholic Knights of America, the 
change having been made without the consent of the beneficiary 
named in the first certificate, but after an amendment dispensing 
with the necessity of such consent. The substitution was held to be 
legal, and to deprive the first-named beneficiary of all right of par- 
ticipation in the fund. See, also, to substantially the same effect, 
Richmond vs. Johnson, 28 Minn., 449; Barton vs. Association, 
63 N. H., 535; Bac. Ben. Soc., §§ 305, 307; Schillinger vs. Boes (Ky.) 

The second certificate before us, being payable on its face to 
Peter Huppert, the assured, was a part of his property, and, as 
such, subject to disposition by will: Rison vs. Wilkerson, 3 Sneed, 
565; Williams vs. Corson, 2 Tenn. Ch., 269; Weil vs. Trafford, 
3 Tenn. Ch., 108; Tennessee Lodge vs. Ladd, 5 Lea, 721. Having 
been bequeathed to defendant Kuhn, he became the lawful owner 
of it, and is entitled to receive its proceeds, subject to the debts 
and trusts mentioned in the will. 

Applicants’ contention that Kuhn can, at most, take only a 
sufficiency of the fund to pay debts due him, on the ground that 
such sum was the measure of his insurable interest in the deceased, 
is not well made. The rule of law invoked has no place in a case 
like this. Kuhn takes the fund, not because of any insurable inter- 
est in the life of Peter Huppert, but alone as legatee or beneficiary 
under his will. Affirm. 





People vs. Formosa. 


. 


COURT OF APPEALS OF NEW YORK. 


PEOPLE 
v8. 


FORMOSA.* 


The question of variance considered. 

Evidence that the company was doing business in the state, that the defend- 
ant represented it, and that it was held out as a corporation was, in the 
absence of objection, sufficient evidence that a foreign corporation was 
lawfully carrying on business in the state. 

The statute of New York which makes it a criminal offense for an agent to 
pay a rebate to induce any person to insure is not unconstitutional on 
the ground that it arbitrarily and unjustly abridges natural rights and 
personal liberty in the conduct of business. The legislature has the 
right to prescribe terms under which insurance corporations may do busi- 
ness, in the interest of the public, and may correspondingly regulate the 
conduct of the agent. 

The fact that the company is a foreign corporation can make no difference. 


W. Henry Davis, for Appellant. 
Grorce A. Benton, Dist.-Atty., and Howarp H. Wipener, Asst 


Dist.-Atty., for the People. 
Ear, C. J. 

In 1889 the defendant was the agent at Rochester of the National 
Life Insurance Company of Montpelier, Vt., a corporation organized 
under the laws of that state, and doing business in this state. He 
was indicted, tried, and convicted under the act chapter 282, Laws 
1889, for paying and allowing to one Graves, as an inducement to 
him to insure his life in that company for $3,000, a rebate of 15 per 
cent on the first year’s premium. The defendant assails the judg- 
ment of conviction upon various grounds. 

He was indicted on the 30th day of October, 1890, and the indict- 
ment alleges the commission of the offense on the 26th day of 
October, 1890. The proof showed the commission of the offense to 
have been about one year earlier, and his counsel now claims that 
there was a fatal variance between the time alleged in the indict- 
ment and that shown by the proof. It does not appear by the rec- 
ord that this variance was in any way called to the attention of the 
court upon the trial, and the record contains no exception present- 
ing the point for our consideration. If objection on this ground 
had been made at the trial, the court could have allowed an amend- 
ment of the indictment under section 293 of the Code of Criminal 
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Procedure: People vs. Johnson, 104 N. Y., 213; People vs. Jack- 
son, 111 N. Y., 362. 

The indictment alleges that the Vermont company was a corpo- 
ration organized under the laws of that state, and it is claimed that 
no proof was given upon the trial showing its corporate existence. 
No such objection was made at the trial, and there is no exception 
presenting that point for our consideration. If objection had been 
made, the district-attorney might have furnished the technical 
proof required to establish the incorporation of the company. But 
we agree with the court below that there was sufficient evidence 
that the Vermont insurance company was a corporation authorized 
to carry on the business of insurance. If it was not, it could not, 
under the laws of this state, have transacted business here. It ap- 
peared in the evidence that it was transacting business here; that 
the defendant represented it, and held it out asa corporation. It 
was spoken of by the witnesses as such, and the policy which was 
issued to Graves was indorsed by the defendant as “General Agent 
of the National Life Insurance Company of Vermont.” In the ab- 
sence of objection, such evidence was sufficient, and so we think the 
objection was not well taken. 

The main point, however, upon which the learned counsel for the 
defendant relies here, is that the act making it a criminal offense 
for him to pay a rebate to induce any person to effect insurance in 
the company was unconstitutional, on the ground that it arbitrarily 
and unjustly abridged his natural rights and personal liberty in the 
conduct of his business. He claims that the act has no relation to 
the public safety or welfare, and hence that it could not be enacted 
under the police power which the state, through its legislature, 
can exercise. Life insurance companies perform very important 
functions in modern society. They operate in all parts of the state, 
and a very large number of people are interested in them. They 
are resorted to for the purpose of making provisions for families 
and dependents after the death of the insured, and for that purpose 
many persons invest in them the accumulations of their labor and 
their thrift. The nature of insurance contracts is such that each 
person effecting insurance cannot thoroughly protect himself. He 
is not competent to investigate the condition and solvency of the 
company in which he insures,and his contracts may run through many 
years, and mature only, as a rule, at his death. Under such cir- 
cumstances, it is competent for the legislature in the interest of the 
people, and to promote the general welfare, to regulate insurance 
companies, and the management of their affairs, and to provide by 
law for that protection to policy-holders which they could not 
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secure for themselves. Under such conditions, there should be a 
wide range of legislative power to promote the public welfare in the 
exercise of the police power, and the true boundaries of that power 
would be difficult in such a éase to prescribe. We have no occasion 
now to specify to what extent it might reach, or in any way to place 
upon it its proper limitations, because in order to justify the act in 
question, it is not necessary to resort to that power. 

The business of life insurance in this state is mainly carried on by 
insurance companies authorized by law, and minute provisions are 
made regulating their incorporation and their business, and a de- 
partment of the state government has been constituted to supervise 
them. The corporations organized under the laws of this state for 
life insurance are absolutely under the direction and control of the 
legislature. It may specify how and on what terms they may do 
business, and enact laws regulating their conduct, and the conduct 
of their agents, for their protection and the protection of their pol- 
icy-holders, and enforce obedience to such laws by such penalties, 
forfeitures, and punishments as it may, within constitutional limits, 
prescribe. As all these corporations must act through agents, it 
has the same power and authority to regulate the conduct of their 
agents as it has to regulate the corporations themselves. It would 
be quite preposterous to say that while the legislature could, in the 
exercise of its legitimate authority, regulate these corporations, and 
prescribe the terms under which they may exist and do business, 
and yet could not by similar laws regulate and control the conduct 
of their agents. When these corporations seek the benefits and 
privileges of the laws creating and authorizing them, they must 
conform to the laws enacted for their conduct, and, if they are un- 
willing to do so, they must go out of existence. So, too, all 
persons who seek to act as agents of such corporations must con- 
form to the laws regulating the business of such corporations or 
cease to act for them. We have not here the question as to what a 
private individual may do in the conduct of his private business; 
but the question here is as to the power of the legislature over cor- 
porations and their agents. The power exercised over these insur- 
ance companies and their agents is similar to that exercised by the 
legislature over banks and railway corporations; and it has never 
been doubted that such power exists, and the legislative power to 
regulate them and their agents in the minutest particular in the in- 
terest of the public has never been questioned. 

The fact that this company was a foreign corporation can make 
no difference. When it comes into this state by comity, to do its 
business here through its agents, it must obey our laws and conform 
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to our public policy, and, if they are unwilling to do so, they must 
keep out of the state. We may not be able to perceive the purpose 
or the wisdom of his act. It is sufficient that we perceive the leg- 
islative will in the act, and we need not speculate as to the policy 
which prompted it. So we think there is no doubt that the act is 
constitutional, and the judgment should be affirmed. All concur. 


SUPREME COURT OF MICHIGAN. 


SCHROEDER 
v8. 


FARMERS’ MUT. FIRE INS. CO., or OGEMaw, 
ARENAC, AND Iosco COUNTIES.* 


The charter of a mutual company provided that a member might withdraw 
by returning his policy and paying all assessments due. 


Held, That the payment of assessments by a member, and direction to the 
secretary to take his name from the books without returning the policy, 
did not terminate the membership. 


Where the secretary testified as above, but — denied requesting to 
withdraw, and that he simply paid assessments when called on, a charge 
that the insured squared up all his accounts with the company was 
error, 


Tarsney & Weavock, for Appellant. 
Markey & Hatt, for Appellee. 
Lone, J. 

On the 24th day of January, 1888, plaintiff became a member of 
the defendant company, taking out a policy on his dwelling-house, 
furniture, clothing and provisions therein and upon his barn, hay, 
and grain. On the 20th day of January, 1890, his house and con- 
tents were destroyed by fire. He presented his proofs of loss to 
the secretary of the company, and asked to have it adjusted. The 
company refused payment, upon the ground that he had voluntarily 
withdrawn from the company prior to the time of the fire. The 
action was commenced by declaration, and the defendant pleaded 
the general issue, with notice of such voluntary withdrawal. On 
the trial, verdict and judgment were rendered for the defendant. 
Plaintiff brings error. 

But two questions are raised in this court. The only question at 
issue below was whether the plaintiff, at the time of his loss, was & 
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member of the company. Mr. Rose, secretary of the company, 
testified that on November 21, 1889, the plaintiff paid up his dues 
and assessments, and directed him to take his name off the books, 
as he desired to withdraw from the company, and that in pursuance 
of that he made an entry upon the books in pencil, “ Withdrawn, 
Nov. 21, 1889; policy not returned.” Mr. Rose further testified 
that he had a conversation with plaintiff some time before this, 
three or four weeks, in regard to his insurance, in which the plaint- 
iff said the insurance was too high, and he could not stand it, and 
he would have to carry his own insurance hereafter; that when the 
$4 was paid, on November 21, he told the plaintiff he would take 
his name off the books, and he would do it that night, to which the 
plaintiff responded, “ Very well,” and that he made an entry upon 
the books that same evening; that the $4 paid all the plaintiff’s 
assessments and dues up to that time, and since which time the 
plaintiff has not been treated as a member of the company; that he 
reported this fact to the directors of the company at their meeting 
on January 7,1890. The plaintiff contends, and so testified upon 
the trial, that he never stated to the secretary that he intended to 
withdraw from the company, and had no talk with him in reference 
to a withdrawal, but that he paid his assessments, when called upon, 
and still regarded himself as a member of the defendant company. 
The question thus raised was submitted by the court in its 
general charge to the jury, and they were directed: “If Mr. 
Schroeder did meet Mr. Rose, the secretary of the company, and 
squared up everything with the company, and it was agreed between 
them, or was talked so that each understood it, and understood it 
alike, that that should end their relations under this policy, then I 
charge you, as a matter of law, it was a contract which rescinded 
and ended their relations; and if they agreed to it, and understood 
it alike, and parted with that understanding, then I say that Mr. 
Schroeder ceased to be a member of the company, and the com- 
pany ceased to be liable to him for any obligations, and he ceased 
to be liable for any.” The court further instructed the jury as 
follows: “ Now, then, gentlemen of the jury, in this policy, if the 
company desired to, there is a provision in the charter whereby 
they could require of Mr. Schroeder, before they released him from 
the obligations, that he surrender the policy. That was a matter 
they had a right to demand of him. If he had the policy, they had 
a right to have it surrendered before they released him, because the 
charter says that any member may be released from his connections 
by delivering his policy, and so signifying, and having it under- 
stood, that he squared up his account, and the undisputed evidence 
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is that he did square up all bis accounts with the company.” The 
contention of plaintiff’s counsel is that the court was in error (1) in 
leaving it as a question of fact for the jury to determine whether 
the plaintiff was a member of the company at the time of the fire; 
and (2) that the court was in error in charging the jury that “the 
plaintiff squared up his account with the company, and that the 
undisputed evidence is that he did square up all his accounts be- 
tween the plaintiff and the company.” 

The defendant is a mutual insurance company, and each policy- 
holder is a member. Among the provisions of the defendant’s 
charter is the following :— 

Any member may withdraw therefrom by returning his or her policy or policies 
to the secretary, and by paying all assessments made, or liable to be made, for 


previous losses and debts, and claims then due, or liable to become due, from 
such member to the company. 


It appears that the policy was never surrendered, and that the 
plaintiff has at all times paid and kept up his assessments since the 
time he became a member of the defendant company. This pro- 
vision of the charter which required the surrender of the policy at 
the time of withdrawal points out the manner in which the insured 
ceases to be a member of the company, and, under the circum- 
stances here shown, it was the duty of the court to have directed 
the jury that the plaintiff was still a member at the time of the fire 
and of the trial of the case, for the reason that he had not complied 
with the terms and conditions of the charter by surrendering his 
policy at the time the secretary claims he withdrew from the com- 
pany. The court in its charge seems to have understood the right 
of the company to require the surrender of the policy before the 
withdrawal became operative and effective, so far as the rights of 
the company are concerned, and yet he directed the jury that the 
withdrawal became complete, if the secretary and the plaintiff so 
understood it, though the policy was not surrendered. In this the 
court was in error. There was no such act done as required by the 
charter in order to withdraw from the company, and, had a fire oc- 
curred by which other members met with losses, the plaintiff could 
have been held liable to an assessment for his proportionate share 
of such losses. This obligation still resting upon the plaintiff, the 
defendant company must be held equally bound, under the circum- 
stances, to pay the defendant’s loss. 

But even under the theory adopted by the court, that this arrange- 
ment, as testified to by the secretary, amounted to a release of the 
company, and operated to release the plaintiff from the company, 
the court was in error in stating to the jury that the undisputed 
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testimony showed that plaintiff squared up all his accounts with 
the company. The plaintiff testified that he paid all his assessments 
upon that date as demanded by the company, and did not intend 
to withdraw, contradicting what the secretary had testified to in re- 
gard to his intended withdrawal. From the language used by the 
court in its charge, the jury must have understood that there was 
no dispute by the plaintiff that he intended to and did square up 
his account, which is denied by the plaintiff, except that he paid his 
assessments as demanded. The verdict and judgment must be set 
aside, and a new trial ordered. 


Grant, J. (dissenting) 
I cannot concur that the surrender of the policy was essential to 
withdrawal. If the testimony of the secretary was disputed, it 
should have been left as a question of fact for the jury. 


SUPREME COURT OF ILLINOIS. 


TRADERS’ INS. CO. Er AL. 
v8. 


RACE.* 


An insurance policy provided that the loss, if any, should be payable to 
the mortgagee; that as to the mortgagee the policy should not be invali- 
dated by the act or neglect of the mortgagor; and that, if the insurance 
company paid the mortgagee, claiming that, as to the mortgagor, no lia- 
bility existed, it should, to the extent of such payment, be subrogated to 
the rights of the mortgagee. Held, that the insurance company, on pay- 
ment to the mortgagee, did not become subrogated to his rights unless it 
was in fact not liable on the policy as against the mortgagor. 

2. A court of equity will not hold a policy of insurance void because the 
premises have become vacant, contrary toa condition in the policy, where 
the evidence wholly fails to show that the building would not have been 
burned precisely as it was if it had been occupied. 


On rehearing. 

The other facts fully appear in the following statement by the 
court :— : 

August 28, 1882, appellants, the Traders’ Insurance Company and 
the Agricultural Insurance Company of Watertown, N. Y., issued 
their several policies of insurance on a frame dwelling, and furni- 
ture therein, t» Sarah Hirsch, owner, running five years, in the sum 
of $2,500 each on the house and $500 on the furniture, aggregating 
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$6,000 of insurance against loss or damage by fire. 'The policy is- 
sued by the Traders’ Insurance Company contained the provision: 

If the above-mentioned premises shall be occupied or used so as to increase the 
risk, or become vacant or unoccupied, and so remain, without notice to and con- 
sent of this company, in writing, or the risk be increased by the erection or occu- 
pation of neighboring buildings, and by any means whatever within the contro] 
of the assured, without the assent of the company indorsed thereon, 


then the policy shall be void. The policy of the Agricultural 
Insurance Company contained a condition as follows:— 

If, at the time of effecting this insurance, any dwelling house hereby insured 
shall be unoccupied as a dwelling, and not so stated in the application, or if, 
without written consent and indorsement thereon, such dwelling house shall cease 
to be occupied as a dwelling house, then, so long as such dwelling house shall be 
so unoccupied, this policy shall be void, and of no force and effect. 


July 9, 1884, Mrs. Hirsch sold and conveyed all the property 
insured, including the furniture, to Miss Frances T. Race, who, to 
secure the unpaid purchase money, gave her four promissory notes 
of that date, payable to Sarah Hirsch,—one for $1,000, due March 
1, 1885, and three for $1,333, each due March 1, 1886, 1887, and 
1888, and each bearing interest at six per cent per annum,—and to” 
secure the payment thereof executed to Julius Rosenthal a deed of 
trust on the real estate sold, containing a clause authorizing the 
holder of all such notes to declare them due in default of payment 
of any one thereof, or of the interest thereon. At the time of such 
sale, and as part of the transaction, the policies of insurance in ques- 
tion were assigned to Frances T. Race, with the consent and ap- 
proval of the insurance companies. Before these policies were de- 
livered to Miss Race, Rosenthal, trustee, sent the policies to the 
offices of the insurers to procure consent to such assignment, and 
also to procure the insertion therein of the mortgage clause herein- 
after mentioned. The direction was given by Rosenthal in the 
presence of appellee, Race, and the policies were delivered to Ros- 
enthal by the direction of appellee, Race. The mortgage clause 
inserted in the policy of the Traders’ Insurance Company, and made 
part thereof, is as follows:— 

Loss, if any, payable to Julius Rosenthal, trustee, as hereinafter provided; it 
being hereby understood and agreed that this insurance, as to the interest of the 
mortgugee or trustee only therein, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the property insured, nor by the occupation of the 
premises for purposes more hazardous than are permitted by the terms of this 
policy: provided, that in case the mortgagor or owner neglects or refuses to 
pay any premium due under this policy, then on demand the mortgagee or trustee 
shall pay the same. * * * It is also agreed that whenever this company shall 
pay the mortgagee or trustee any sum for loss under this policy, and shall claim 
that, as to the mertgagor or owner, no liability therefore existed, it shall at once, 
and to the extent of such payment, be legally subrogated to all the rights of the 
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party to whom such payment shall be made, under any and all securities held by 
such party for the payment of said debt. But such subrogation shall be in sub- 
ordination to the claim of said party for the balance of the debt so secured. Or 
said company may, at its option, pay the said mortgagee or trustee the whole 
debt so secured, with all the interest which may have accrued thereon to the date 
of such payment, and shall thereupon receive from thé party to whom such pay- 
ment shall be made an assignment and transfer of said debt, with all securities 
held by said party for the payment thereof. This slip, being attached to policy 
No. 28,276 of the Traders’ Insurance Company of Chicago, Ill., forms part of said 
policy. Dated July 10th, 1884. S. A. RorHErMEL, Asst. Sec. 

A like clause, in effect, was inserted in the other policy. The 
dwelling-house, with part of the furniture therein, was destroyed by 
fire May 5,1885. The insurance companies, claiming that the pol- 
icies were void as to the owner, Miss Race, because the premises 
had ceased to be occupied as a dwelling-house before and at the 
time of its destruction, paid to Rosenthal, trustee, the amount due 
on said notes, May 25, 1885, the amount then being $4,840, and that 
by reason thereof they became entitled to be subrogated to the 
rights of the mortgagee. The trustee, on such payment being 
made, assigned and delivered the notes and trust deed to the 
Traders’ Insurance Company, whereupon demand was made for the 
payment of the note then past due; and, on failure to pay the same, 
said company declared ell of the notes due, and on June 20, 1885, 
filed this bill in the Superior Court of Cook County, against Frances 
T. Race, to foreclose said deed of trust. The Agricultural Insur- 
ance Company, July 9, 1885, interpleaded and filed its cross bill, 
claiming to have joined the other insurance company in the pay- 
ment to Rosenthal, and claiming the same right and asking the same 
relief. On the 27th of July, 1885, Frances T. Race brought an ac- 
tion at law upon the policy against the Traders’ Insurance Com- 
pany in the state court, and against the Agricultural Insurance 
Company in the Circuit Court of the United States, upon its policy. 
Upon supplemental bill filed the prosecution of these suits at law 
was enjoined. On the hearing the superior court found that the 
policies had severally been forfeited under the nonoccupation 
clause, and entered a decree in accordance with the prayer of the 
bill. On appeal the appellate court reversed the decree of the su- 
perior court, and dismissed the several bills for want of equitable 
jurisdiction; and the case is brought to this court on appeal of the 
insurance company. 


Per Curram. 
The question whether appellants were entitled to subro- 
gation +o the rights of the mortgagee in the notes and mort- 


gage mentioned, and to foreclose the mortgage, was one of equit- 
VoL. XXI.—65. 
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able cognizance. Their right to pursue the remedies for the fore- 
closure of the mortgage vested by that instrument in the mortgagee 
could not be determined except ina court of equity; and that 
court, having jurisdiction of the subject-matter, had the power to 
determine all incidental questions affecting the right claimed. If 
the contract of insurance was for the indemnity of the mortgagor 
as well as the mortgagee, the right of subrogation depends in this 
case upon the question whether the policies have been forfeited for 
the breach of the conditions therein. As originally issued the pol- 
icies were payable to Mrs. Hirsch as owner, and contained clauses 
of forfeiture if the building became vacant and unoccupied as a 
dwelling-house without notice to and consent in writing by the in- 
surance companies. When the property was sold the policies were 
assigned to the purchaser, with the consent of appellant companies, 
and a mortgage clause inserted to cover the interest of Mrs. Hirsch 
as mortgagee. The interest of Hirsch was $5,000, being $1,000 less 
than the face of the policies. Appellants consented to the assign- 
ment to Rosenthal, trustee, to whom the loss, if any, was to be paid. 
The effect of this change in the policies was to create a contract at 
variance with the original policies, in this: that the interest of Mrs. 
Hirsch as mortgagee, whatever it might be, was insured, while the 
residue of the policy stood as indemnity against loss by appellee. 
Under the policies the companies, in case of loss, obligated them- 
selves to pay to the trustee, for the benefit of Mrs. Hirsch, a sum 
not exceeding the amount due under her mortgage, and the balance 
to the mortgagor. The contract as to the mortgagee was freed 
from the forfeiture clause; that is, from the condition providing 
that the policy should be void while the property remained unoc- 
cupied, which was, however, continued in force as respected the 
interest of the mortgagor. The insurance to be paid, except as to 
the interest of Mrs. Hirsch, was still liable to forfeiture under this 
nonoccupation clause. The language of the mortgage clause in- 
serted, that “this insurance, as to the interest of the mortgagee or 
trustee only therein, shall not be invalidated by any act or neglect 
of the mortgagor or owner,” clearly indicates that the insurance 
was not kept in force for the mortgagee’s interest only, but that it 
was intended to keep it in force, according to its original terms, for 
the benefit of the owner to whom the policies had been assigned 
with the consent of the insurance companies. The effect of the 
mortgage clause inserted was to take the mortgagee’s interest out 
of the clause of forfeiture for nonoccupancy, etc., and leave the 
policy in force, covering the interest of the mortgagor, subject, 
however, to that clause, 
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The mortgagor had, therefore, an interest in the policies—First, 
that the debt be paid in case of total loss, and she thereby relieved 
from liability therefor; and, second, to have the balance due under 
the policies paid to her, if they continued in force at the time of 
loss. As we have seen, the interest of Race was liable to forfeiture 
for breach of the conditions of the policies; and, if such forfeiture 
was incurred, appellants had the right, on paying the mortgage 
debt, to be subrogated to the mortgagee’s right, as against the 
mortgagor. In such case the notes and mortgage would rightfully 
be assigned to appellants, and they be entitled to foreclose the same. 
The mortgage clause, however, provides that, in case of loss under 
such circumstances as that appellants shall deny their liability to 
the mortgagor, they nay pay to the mortgagee the sum due under 
the mortgage, and become entitled to an assignment of the mort- 
gage debt and all securities therefor. The right to subrogate, 
however, cannot be said to depend upon the naked claim of appel- 
lants that there is no liability on the policies to appellee, but the 
facts must warrant such claim. The claim to entitle them to an as- 
sighment and subrogation must be made in good faith, and be based 
upon a state of facts which, under the contract of insurance, would 
entitle them to exemption from liability. The rights of a party in- 
sured cannot be made to depend upon the arbitrary claim of the 
insurer: Van Arman vs. Byington, 38 Ill., 443; Furlong vs. Cox 
77 Ill., 293; Davenport vs. Ledger, 80 Ill., 574. 

Assuming, then, that equity has jurisdiction to enforce the con- 
tract of subrogation and to foreclose the mortgage, it must, as inci- 
dental to that jurisdiction, have jurisdiction to pass upon all questions 
upon which that jurisdiction depends. Proof of the destruction of 
the property and of the amount of the loss fixed the liability of ap- 
pellants to the mortgagee. But to entitle appellants to be subro- 
gated to the rights of the mortgagee, and to foreclose the mortgage, 
the burden is upon them to prove that the loss occurred under cir- 
cumstances exempting appellants from liability to appellee for the 
loss of the property; for, appellants being liable to pay the mort- 
gagee as well where they are liable by virtue of the terms of their 
original contracts of insurance as where they are only liable by vir- 
tue of their enlargement of those contracts by their contracts with 
the mortgagee, it is impossible that it can be inferred from the 
mere fact of paying that appellants were liable to pay upon the one 
ground rather than upon the other. Moreover, since appellants 
seek relief in a court of equity rather than in a court of law, where 
appellee would be entitled to have the questions of fact passed 
upon by a jury, the evidence to be considered, and the relief that 
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shall thereupon be granted, must be such as are within the princi- 
ples applied in courts of equity. One of these principles is, a court 
of equity will never enforce either a penalty or a forfeiture: 2 
Story Eq. Jur., § 1319; 1 Pom. Eq. Jur., §§ 459, 460. And so it 
must follow here that, to entitle appellants to the relief they claim, 
they must prove, not merely that the premises were vacant or unoc- 
cupied at or before the time the fire occurred which destroyed the in- 
sured property, but that such vacancy or unoccupancy contributed in 
some degree to the causing of that fire or the prevention of its ex- 
tinguishment; for, if the causation and the control of the fire were 
unaffected by the fact of vacancy or unoccupancy, to allow appel- 
lants to avoid liability, and recover what they have paid on account 
of the insurance, by a foreclosure of this mortgage, would, in effect, 
be to enforce a forfeiture,—decree a recovery,—on a mere technical 
legal breach of a contract. 

The evidence wholly fails to show that the property would not 
have been destroyed precisely as it was if a family had been resid- 
ing in the house at the time. The brother and sister of appellee 
were in the house when the fire which destroyed it began. Fires 
had been lighted for legitimate purposes, such as they would, pre- 
sumably, have been lighted for by a family residing there, in grates 
or stoves, some hours before the destruction of the property; and, 
so far as we are authorized to infer anything in that respect from 
the evidence, every care was observed that could have been ob- 
served by a family residing in the house at the time. It is insisted 
in argument by counsel for appellants that the fact that the house 
had not been continuously occupied, for some time before its de- 
struction, by a family residing in the house, rendered the flues less 
secure, and increased the danger arising from their use on the day 
the fire occurred. We have been unable to find any evidence in 
the record sustaining this contention, and we are unable to assert it 
as a fact within judicial cognizance. 

It follows, therefore, that we are of opinion that the evidence did 
not warrant a decree of forfeiture of the policies, and that appellee 
had a right to have the mortgage debt paid, for her benefit, and to 
be paid the balance, if any, of the insurance money to herself. The 
payment of the mortgage, being for her benefit, operated as a satis- 
faction and extinguishment of her debt, and the insurance compa- 
nies acquired no right to enforce the same as against her. By such 
payment to the trustee, Rosenthal, appellants discharged their obli- 
gation, pro tanto, under the policies, and are entitled to credit for 
the sum so paid, and are liable to her for the balance, if any, re: 
maining unpaid. We are of opinion that the judgment of the 
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appelate court, dismissing the bills, was correct, although we are not 
prepared to agree with that court on the ground upon which its 
judgment was based. Appellee not having filed a cross bill, no af- 
firmative relief can be granted her in this proceeding. 

The judgment of the appellate court is affirmed. 


nt pee 


SUPREME COURT OF PENNSYLVANIA. 


STEVER 
vs. 
PEOPLE’S MUT. ACC. INS. ASS’N, or PiTrTsBURGH.* 


Where the insured sustained no direct injury to his foot or his leg, but, by 
reason of an injury to his back, is deprived of the use of his leg except 
when wearing an artificial support, this is not the loss of a foot within 
the meaning of an accident policy. 


GrorceE B. Ortapy, for Appellant. 
Joun M. Bartey and W. H. & J. S. Woops, for Appellee. 


GREEN, J. 

This action was brought upon an accident policy, and the claim 
of the plaintiff was to recover the maximum amount of $2,500 for a 
partial disablement. If, under the evidence, a recovery can be had 
at all for that species of disablement, the judgment of the learned 
court below should stand. The language of the policy which 
authorizes a payment of $2,500 for such an injury is in these words: 

The relief for partial permanent disablement, viz: the loss of one hand or foot 
or both eyes, by means as aforesaid, within sixty days from date of injury, shall 
not exceed $2,500, 
The policy defines the meaning of the expression, “ partial perma- 
nent disablement.” It is, “the loss of one hand or foot or both 
eyes.” The plaintiff was not affected as to hands or eyes, and he 
did not lose a foot, in the sense of a physical severance of a foot 
from the leg. Yet it was contended in the court below, and the 
court held, that a physical severance of the foot was not necessary 
to entitle the plaintiff to recover. On this subject the court 
charged as follows: “The evidence shows there has been no ampu- 
tation of the foot; yet if the jury believe from the testimony that 
the foot, by reason of the injury and the paralysis, is entirely useless 
to the plaintiff; that he has no use thereof; that without artificial 
means he would be almost or entirely unable to move around; that 


* Decision rendered, July 13, 1892. 
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it is only by artificial means—the plaster jacket—that he is able at 
all to use his foot; and that if the jacket were dispensed with he 
would be a helpless cripple,—we say to you that that would be, 
to our mind, satisfactory evidence of the loss of the foot, even 
though it be not amputated.” This and other similar language in 
the charge was assigned for error, and presents the main subject 
for decision. 

Upon recurring to the evidence, we find that in point of fact the 
plaintiff sustained no direct injury to his foot or his leg. They were 
both as whole and entire after the accident as before. The injury. 
as claimed by him, was sustained while riding in his wagon over a 
rough road, by his being jolted from one side of the seat to the 
other, and the muscles or ligaments of the back near the lower end 
of the spinal column being strained or wrenched severely so as to 
cause him great pain and suffering, by reason of which he was sub- 
sequently deprived of the use of bis left leg and foot, except by the 
application of an artificial device called a “ plaster jacket.” This 
jacket, as described in the testimony, was applied around his body 
in such a manner as to cause the weight of the body to rest upon 
the hips, and thereby relieve the affected parts of the pressure upon 
the spinal column, and consequent soreness and pain. Soon after 
commencing the use of this contrivance, the condition of the plaint- 
iff improved so that he was finally enabled to resume the practice 
of his profession, and to go about visiting his patients riding in his 
wagon, or on the cars, or walking to some extent. It is surprising 
that very little testimony was given as to the extent of his power of 
locomotion ‘on his feet. The plaintiff did not say, and was not 
asked,whether he could walk without a cane ora crutch, or whether 
he was able to go about freely on foot; whether he was obliged to 
limp, or whether he suffered any pain in ordinary walking, when he 
had on his plaster jacket. He did testify that without the jacket he 
was entirely disabled, and could not use his left leg or foot, and he 
was supported in this by the testimony of the physicians who were 
examined on his behalf. He also testified that he could not sleep at 
night without pain if he laid off the jacket. One jacket would last 
about two months, and then had to be renewed. It must be con- 
ceded that, under the testimony, he could not use his left leg or foot 
without the assistance of the plaster jacket, and that without it his 
foot was comparatively useless to him. Just what he could do and 
did do by using the jacket is not so clearly described in the testi- 
mony as it might be, but some idea may be gained of this by an 
examination of portions of the evidence. The plaintiff testified that 
he had continued in the practice of his profession from the Ist of 
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January, 1891, to the time of the trial, February 16, 1892; that after 
the month of June, 1891, his professional income was at the rate of 
$1,500 a year, and that it was improving. He was asked: “ Ques- 
tion. When were you first able to go about the house and pre- 
scribe for your patients? Answer. Well, about the beginning of De- 
cember,1890. Q. And you have attended to your professional duties 
in that way from that time since? A. Yes, sir. Q. How frequently 
have you been to Huntington within that time? A. Well, whenever 
I had any business; I couldn’t approximate. Q. Half a dozen 
times? A. It might have been. Q. About the same number of 
times as during the eighteen months preceding the accident? A. 
No; oftener. Q, Oftener since? A. Yes, sir, Q. Have you been 
riding in a buggy? A. Why, occasionally. Q. On horseback ? 
A. No, sir. Q. Did you ever ride horseback? A. Yes, sir. Q- 
Prior to the accident? A. Yes, sir. Q. Have you been riding in 
the cars? A. I have rode in the cars. Q. Have you been walking 
around town? A. I don’t walk much; walking is the worst thing I 
have to do. I can do anything else better than walk. Q. You can’t 
walk straight? A. 1 can’t stand erect; yes, sir.” He was also 
asked, in re-examination: “ He has asked you about your practice 
since January 1,1891. What enables you to practice at all? An- 
swer. Well, by the artificial means of support I am able to go about 
and do some work. Question. Without that artificial means of sup- 
port, could you practice? A. I could not. Q. Without that artifi- 
cial means of support, what effect would it have on both limbs? A. 
They would be useless.” He also testified that his appetite and 
digestion were good, that he weighed nearly 200 pounds, and that 
he had not the appearance of an invalid. 

Dr. Dercum, a witness for the plaintiff, testified: “Question. As 
to the extent of the permanent condition, in your opinion is it total 
or partial? Answer. It is not total, in the sense that it prevents 
him from walking. It is partial, as regards enabling his getting 
about. I should qualify that by this statement: that the back 
being maintained in its condition of relief—rest—by the jacket that 
he wears and which he wore at the time I examined him,—he had 
removed it for a little while and put it on again,—while the spine is 
kept more or less at rest, the pain is less both in the back and in 
the leg, and during that time he could get around tolerably well; 
at least, he seemed to move around in my office. * * * Q. Itis 
a weak back? A. Yes sir. Q. He uses both legs with average 
movement? A. Yes, sir. Q. He steps forward with each leg alike ? 
A. Yes, sir. Q. Turns and moves the body? A. Yes, sir; he did 
this, though, when I spoke to him, and he then stood alone upon 
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one leg and the other. He stood very steady on the right leg, and 
badly on the left.” Dr. Barnhart, another witness for the plaintiff, 
who attended him, was asked: “ Question. After the application of 
the jacket and its use, the doctor commenced to improve? A. Yes, 
sir. Q. He was able to get up and move himself around? A. Yes, 
sir; that is after a few weeks. Q. Or after the first of December, 
Ithink? A. Yes, sir.’ He further testified that he made his last 
examination about a year later, and found that the plaintiff’s con- 
. dition had improved, and his general health was better. Dr. 
James, another of plaintiff's witnesses who attended him, after de- 
scribing his condition and the treatment used, said: “I couldn’t tell 
whether it was the nerve or a ligament or a tendon torn off. I 
didn’t get down tosee. You can’t tell that. It was evident there 
was something there; that one of these was injured to a certain ex- 
tent. Question. From that time on, under your treatment, he con- 
tinued to improve until he was able to walk around? Answer. 
Under the plaster of Paris treatment he continued to improve 
steadily. Q. And partially recovered his health, so that he is able 
now te move around, and go from his house to town, and to the rail- 
road station, and on the cars to come totown? Isthat correct? A. 
Well, I see him moving around, certainly, but he still has his 
jacket on.” . 

There was much medical testimony as to what was the precise 
character of the plaintiff's injury. It was thought there was some 
atrophy of the muscles, and Dr. Dercum thought there was pain 
in the sciatic nerve extending down the leg, and all agreed that 
without the artificial support of the plaster jacket he would be- 
come helpless; and also that with it he could move around on 
his feet with more or less freedom, and could carry on the practice 
of his profession, including the visiting of his patients. It is beyond 
all question that the plaintiff was severely and painfully injured, 
and that without artificial support he would probably become help- 
less and unable to use his limbs. Under this state of the testimony, 
the question recurs, and it is the one leading question of the cause, 
can there be a recovery, under the particular contract between these 
parties, for a lost foot? It is only for the loss of a foot that there 
can be any recovery of any kind in this action. The policy insures 
only against “bodily injury effected through involuntary, violent 
and accidental means.” In the fifth of the numbered conditions, it 
prohibits any recovery of benefits for certain injuries, and for the 
results of disease in the following words: “ Fifth. The benefits and 
insurance under this certificate shall not extend to any bodily injury 
of which there shall be no external visible signs, nor to hernia, nor 
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to any bodily injury happening directly or indirectly in consequence 
of any disease, nor to any death or disability which may be wholly 
or in part attributable to disease or bodily infirmities existing prior 
to, or happening subsequent to, the date of this certificate, or poison 
in any form or manner, or the coming in contract with any poison- 
ous substances, or any other cause, except where the injury is the 
proximate and sole cause of disability or death.” It will be per- 
ceived, therefore, that the policy in suit insures only against involun- 
tary, external, violent, and accidental injuries, and not against 
disease of any kind, nor against disabilities which are the result, 
wholly or in part, of disease or bodily infirmities; and, for the pur- 
poses of the present case, the only injury for which there can be any 
recovery, within the terms of the policy, is the loss of one foot. 
Now, in point of fact, as has been already stated, the plaintiff has 
not lost a foot. So far as the evidence goes, both his feet are in 
perfect natural condition. His left foot is the only one in question, 
and in reality it has received no injury of any kind, external or in- 
ternal. So far as all its physical functions are concerned as a mem- 
ber of his body, it is entirely capable of use, if the other parts of 
his body which can or may affect its use are in proper condition. 
It is not proved, or even alleged, that any of the muscles, tendons, 
or nerves of the foot are injured in any manner. The source of the 
difficulty does not lie in the foot nor in the leg. It is in another 
part of the body, to wit, the back. Just what the actual physical 
injury or difficulty was is not precisely stated in the medical testi- 
mony. It is uncertain. It is supposed to be some injury to a 
muscle or ligament or nerve or nerve center, or to the vertebre of 
the spinal column. The physicians have different theories regard- 
ing this subject, and none of them claims to know with certainty. 
The disability of the plaintiff did not result immediately from the 
injury. He went to Philadelphia the day after, and remained 
several days; was examined and treated by physicians; returned 
home, and, on Monday following the previous Tuesday on which the 
accident occurred, he became disabled while returning from his 
stable. Whether the disability thus arising was due solely to the 
injury received at the time of the accident, or partly to a diseased 
condition of the muscles, tendons, nerves, or spinal vertebree, might 
be an interesting, and possibly a controlling, question; but in the 
view we take of the case, it is not necessary to determine that ques- 
tion. In point of fact, the plaintiff was so much benefited by the 
treatment he received that he was able in December following, and 
from thence until the trial, to use both his feet, to walk about and 
attend to his business, to ride in wagons and on cars, and generally 
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to go around his house and the town as he was accustomed to do 
before he was injured. It is only when he removes the mechanical 
appliance called a “plaster jacket” that he becomes disabled. In 
such circumstances we do not see how he can be considered to have 
suffered the loss of a foot. He has neither lost a foot nor the use 
of it. He has it, and he constantly uses it, and therefore it cannot 
be said that because he is deprived of its use he is entitled to be 
considered as having lost the foot itself. If he had suffered an 
attack of permanent paralysis in the leg, and been thus deprived of 
the use of his foot, he could not have recovered, as the cause of his 
disability would have been disease. If, when he removes the 
jacket a paralytic condition ensues, is it not due to a diseased con- 
dition of the nerves of the back, and does that help his legal stand- 
ing under the fifth clause of the conditions of the policy? We 
think not; but, aside from that, he has received surgical treatment 
for his injury which has been successful, and has enabled him to 
preserve the use of his foot, and the position is not tenable that he 
has lost his foot, within the meaning of the policy, because he has lost 
its use. Of course, if the foot had been cut off by the accident or 
by amputation, and he had been provided with an artificial substi- 
tute, which he could use, he could recover; but that would be be- 
cause he had literally brought himself within the terms of the policy 
by actually losing his foot. But where, as here, he has not lost his 
foot, and it has not even been injured, and he is enabled to use it 
constantly by means of an appliance which prevents an injury in 
another part of his body from affecting the use of the foot, we are 
quite clear that there can be no recovery under the contract of the 
parties as for the loss of a foot. We sustain the second, fourth, 
fifth, and sixth assignments of error. As there is a remaining ques- 
tion whether the plaintiff is entitled to another sum under the 
policy a new venire must be granted. 
Judgment reversed, and a venire de novo is awarded 
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UNITED STATES CIRCUIT COURT. 


District or INDIANA. 


SMITH 
v8. 


PREFERRED MASONIC MUT. ACC. ASS’N.* 


The certificate of a mutual accident association provided that ‘any claim 
under this certificate shall, if the association require it, be referred to 
arbitration ;” also that no suit should be brought under the certificate 
unless commenced after 90 days and within one year. 


Held, That the provision regarding arbitration was not a condition precedent 
to a suit, and could not be pleaded in bar or abatement of such suit. In 
order to have this effect it should provide that no action should be 
sustainable until after an award. 


S. M. Sueparp, for Plaintiff. 

Cuartes Martinpare, for Defendant. 

Baker, D. J. 

This is an action on a certificate of membership in a mutual ac- 
cident association. The defendant answers in abatement. The 
answer alleges that among the covenants and conditions in the certi- 
ficate in suit, which is copied in full in the complaint, is the one 
which follows :— 

(f) Any claim under this certificate shall, if the association require it, be 
referred to arbitration; the board of arbitrators to be composed of not less than 
three, nor more than five, master Masons in good standing, an equal number to be 
selected by the association and the claimant, the other member to be selected by 
the arbitrators; such arbitration to be held at the office of the association at 
Detroit, Michigan, the expense thereof to be borne equally by the association and 
the claimant; and no suit or proceeding, at law or in equity, shall be brought to 
recover any sum under this insurance, unless the same shall be commenced after 
ninety days, and not later than one year, from the time of the alleged accidental 
injury. 

The answer further alleges that the defendant notified the plaint- 
iff that under said clause it required that the claim of the plaintiff 
should be submitted to arbitration, and the defendant requested 
the plaintiff to unite with it in selecting arbitrators and arranging 
the time for holding the arbitration. It alleges that the plaintiff 
accepted said request, but before the arbitrators could be appointed 
she withdrew her consent, and refused to submit her claim to arbi- 
tration. It also alleges that the defendant has always been, and is 
now, ready and willing to submit the question of its liability to 
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arbitration, as provided in said certificate, and to abide by and pay 
any award that such arbitrators should make. To this answer the 
plaintiff demurs, alleging that it does not state faets sufficient to 
constitute a cause of action in abatement. 

The condition above quoted provides that “ any claim ” under the 
certificate shall, on the request of the association, be submitted to a 
board of arbitrators for decision. It is difficult to determine 
whether the condition should be construed as requiring every ques- 
tion of liability and damage to be referred to arbitration or not. 
The language is broad enough to justify such construction. The 
frame of the answer indicates that the pleader so understands it: 
But such a construction ought not to be adopted as will render the 
clause illegal. Contracts ought to receive such a construction as 
will give effect to the language employed. To hold that this condi- 
tion required every matter of difference between the parties to be 
submitted to arbitration would render it illegal. It has been 
decided in many cases that parties cannot by contract oust the 
courts of their ordinary jurisdiction. After a careful review of 
the authorities, Bacon, in his work on Benefit Societies (section 450), 
says :— 

It is a settled principle of law that parties cannot by contract oust the courts 
of their jurisdiction, and agreements to refer to future arbitration will not be 
enforced in equity, and will not be sustained as a bar to an action at law or a suit 
in equity. 

The principle is applicable to courts of equity as well as in courts 
of law :— 

And where the stipulation, though not against the policy of the law, yet is an 
effort to divest the ordinary jurisdiction of the common tribunals of justice, such 
as an agreement, in case of any disputes, to refer the same to arbitrators, courts of 
equity will not, auy more than courts of law, interfere to enforce that agreement, 
but they will leave the parties to their own pleasure in regard to such agreements. 
The regular administration of justice might be greatly impeded or interfered with 
by such stipulations, if they were specifically enforced. And, at all events, courts 
of justice are presumed to be better capable of administering and enforcing the 
real rights of the parties than any mere private arbitrators, as well from their 
superior knowledge as their superior means of sifting the controversy to the 
bottom. 1 Story, Eq. Jur., § 670. 

The weight of adjudged cases announces the same doctrine: 
Scott vs. Avery, 5 H. L. Cas., 811; Insurance Co. vs. Morse, 20 Wall., 
445; Reed vs. Insurance Co., 138 Mass., 572; Badenfeld vs. Associa- 
tion, 154 Mass., 77; Hobbs vs. Insurance Co., 56 Me., 421; Mentz 
vs. Insurance Co., 79 Pa. St., 478; Supreme Council vs. Forsinger, 
125 Ind., 52. 

Giving a narrow construction to the clause in question, and 
treating it as a stipulation not ousting the court of its ordinary 
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jurisdiction, but simply as referring the question of the amount of 
loss or damage to arbitration, it may be held valid. I think the 
condition ought to receive such a construction. Thus construed, is 
the clause a condition precedent—one which must be performed, if 
requested by the defendant, before a suit can be maintained—or is 
it an independent covenant, for whose breach damages may be re- 
covered in an independent action, but which cannot be pleaded in 
bar or abatement of a suit on the certificate? It seems to me plainly 
to belong to the latter class. Where the contract provides in terms, 
or by necessary implication, that the money secured by the policy 
of insurance is not to become payable until the amount of loss or 
damage has been determined by the award of arbitrators, no action 
can be maintained until such award has been made or waived. In 
such case the making or the waiving of the award becomes a condi- 
tion precedent to the accruing of the right of action. Such is the 
principle on which the case of Hamilton vs. Insurance Co. (136 U. S., 
242), is decided. The court there says:— 

“The conditions of the policy in suit clearly and unequivocally 
manifest the intention and agreement of the parties to the contract 
of insurance, that any difference arising between them as to the 
amount of loss or damage of the property insured shall be sub- 
mitted, at the request in writing of either party, to the appraisal of 
competent and impartial persons, to be chosen as therein provided, 
whose award shall be conclusive as to the amount of such loss or 
damage only, and shall not determine the question of the liability 
of the company; that the company shall have the right to take the 
whole or any part of the property at its appraised value so ascer- 
tained; and that until suck an appraisal shall have been permitted, 
and such an award obtained, the loss shall not be payable, and no 
action shall lie against the company. The appraisal, when requested 
in writing by either party, is distinctly made a condition precedent 
to the payment of any loss, and to the maintenance of any action: ” 
136 U. S., 254, 255. 

The clause in the certificate at bar does not in terms, or by neces- 
sary implication, make the award a condition precedent to the main- 
tenance of any action. It is silent as to the effect of a refusal by 
the assured to arbitrate. The court ought not to read into it a con- 
dition not written therein by the parties, which shall operate to 
oust the court of its ordinary jurisdiction. In the case of Hamilton 
vs. Insurance Co. (137 U. S., 370), the policy in suit provided that— 

In case differences shall urise touching any loss or damage, after proof thereof 


has been received in due form, the matter shall, at the written requcst of vither 
party, be submitted to impartial arbitrators, whose award in writing shall be 
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binding on the parties as to the amount of such loss or damage, but shall not 
decide the liability of the company under this policy. 

It was held that the refusal of the assured to perform this condi- 
tion did not preclude the maintenance of a suit by him; that to 
have such effect the policy should have further provided that no 
such action should be brought until after the award. To the same 
effect are Crossley vs. Insurance Co., 27 Fed. Rep., 30; Reed vs. 
Insurance Co., 138 Mass., 572; Badenfeld vs. Association, 154 
Mass., 77. 

Counsel for the defendant has called the attention of the court to 
the case of the Chippewa Lumber Co. vs. Phenix Ins. Co. (80 Mich., 
116), and the case of Morley vs. Insurance Co. (85 Mich., 210), as 
holding a contrary doctrine. In this claim counsel is mistaken. In 
the first of these cases the policy of insurance expressly provided 
that “the amount of loss or damage shall be ascertained by arbitra- 
tion, and shall not be payable until it is so ascertained by arbitra- 
tion, and that such arbitration shall be a condition precedent to 
bringing suit on the policy.” It was held that this condition was 
reasonable and valid, and that no suit could be maintained until the 
condition had been performed or its performance waived. It is 
clear that the court would have reached a different conclusion if the 
language in the policy before it had been similar to that in the cer- 
tificate under consideration. The condition in the policy in the 
case last above cited provided that the money secured by it should 
not become payable until the amount of the loss or damage should 
be first ascertained by the award of arbitrators. The court followed 
the doctrine announced in its former decision. It follows that the 
answer in abatement is insufficient. Let the demurrer be sustained 
with leave to the defendant to answer over. 
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SUPREME COURT OF WASHINGTON. 


HENSCHEL 
v8. 


OREGON FIRE & MARINE INS. CO.* 


The policy was left with the agent for endorsement of consent to removal 
which he promised, but neglected, to make. 


Held, That the company was estopped to set up the want of endorsement. 


Minton W. Sutra & Ben. Sueexs (Waker A. Perry, of Counsel), 
Jor Appeilant. 

Trier, Town, Lixens & Ditton, for Re-pondent. 

Srinzs, J. 

The respondent’s goods were insured by the appellant “ while 
contained in the two story and basement frame building ” described, 
and desiring to remove them to a building several blocks distant, 
in the city of Tacoma, he delivered his policy to appeliant’s agent, 
who promised to endorse appellant’s consent to the removal upon 
the policy in writing, and return it to him. Before the endorse- 
ment was made, the building to which the goods had been in the 
meantime removed was burned, and a loss occurred. The agent 
then indorsed a cancellation upon the policy, the appellant dis- 
claimed liability, and in this action respondent recovered the fulj 
amount of the insurance. The sole contention here is as to the 
effect which should be given to the following clause in the policy: 

This policy is made and accepted subject to the foregoing stipulations and con- 
ditions, together with such other provisions, agreements, or conditions as may be 
indorsed hereon or added hereto; and no officer, agent, or representative of this 
company shall have power to waive any provisions or conditions of this policy, 
except such as, by the terms of this policy, may be the subject of agreement in- 
dorsed herein or added hereto; and, as to such provisions and conditions, no 
officer, agent, or representative shall bave such power, or be deemed or held to 
have waived such provisions or conditions, unless such waiver, if any, shall be 
written upon or attached hereto; nor shall auy privilege or permission affecting 
the insurance under this policy exist or be claimed by the insured unless so 
written or attached. 

The appellant substantially claims for this clause the construc- 
tion that until its consent was physically indorsed upon the paper 
the property of the respondent was unprotected in its new location, 
notwithstanding the agreement of the agent to indorse the neces- 
sary consent, and his receipt and retention of the policy for that 
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purpose. The respondent claims that the conduct of the agent 
estops the appellant to say that the proper indorsement was not 
made. Appellant’s counsel have presented us many eminent 
authorities upon the subject of the waiver of conditions in such 
contracts by agents, but, with due respect to the learning of counsel 
and the force of the authorities they produce, we cannot regard 
this as a case of technical waiver. We do not find that the respond- 
ent is proposing to strike from the policy a single line or word, but 
that, fully recognizing the binding force of the extremest stipula- 
tions against him, he went to the agent and himself proposed a 
strict compliance with them. To this proposition the agent assented 
and agreed, not that anything should be waived, but that he him- 
self would indorse upon the contract the words necessary to cover 
the goods in their new location; and now the respondent, invoking 
the equitable rule that, since he has relied upon the promise made 
to him, what was agreed to be done shall be taken as having been 
done, claims that the contract is what, but for the negligence of the 
agent, it undoubtedly would have been. The only material ques- 
tion, then, is whether the agent had power to make the required 
indorsement in writing. He assumed to have it, for he agreed to 
do it, and received the policy for that purpose, thus lulling the re- 
spondent into a feeling of security, and in all probability prevent- 
ing kim from procuring insurance elsewhere; and while there is no 
evidence on the subject, disconnected from the policy itself, we 
think that, as a fact, he did have the authority. The appellant was 
a foreign corporation whose agent he was at Tacoma. This policy 
was, and presumably all policies issued by him were, in printed 
form, with the signatures of the president and secretary stamped, 
and only requiring the written signature of the agent to make it 
complete. He was a local general agent, who, in the absence of 
some restriction of his authority, brought home to the respondent, 
was, as to him, the appellant itself. Insurance Co. vs. Gusdorf (43 
Md., 506) is a case on all fours with this one, in pleadings, condi- 
tions of policy, and facts, except that there the facts tended to show 
a waiver only. The court, speaking of the position of the plaintiff, 
after receiving the assurance of the company that he could remove 
his goods without the indorsement, and acting upon it, said: “ By 
so acting he did that which prejudiced his interest under the policy. 
He thereby gave the company the advantage of retaining the 
premium without further continuance of the risk, and also the 
advantage of setting up this defense against their liability after the 
loss had occurred. Would not the success of this defense operate 
a fraud upon the assured? We think it clear the company ought 
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to be and is-estopped from making it. While the law affords 
ample protection to these companies, as well as to individuals, 
against frauds, misrepresentations, and breaches of warranty, it 
will not and ought not to help them to perpetrate frauds upon those 
with whom they make contracts, in which good faith on both sides, 
as well in their continuance as origin, has always been considered 
as aruling consideration.” So, in this case, the appellant, having 
received the premium for a year’s insurance, now, without any offer 
to return any portion of the unearned premium, sets up what we 
deem an unconscionable defense when it claims that, after actually 
insuring the respondent less than thirty days, the neglect of its 
own agent to do what he ought to have done should relieve it of all 
liability. Judgment affirmed. Scott and Dunbar, JJ., concur. 


SUPREME COURT OF INDIANA. 


a 


HOME INS. CO. 
vs. 
McRICHARDS.* 


Where a compromise and money accepted in full settlement by the insured 
is set up as a defense, it is error to charge that the compromise could not 
be ignored if in good faith, and the insured had not been misled, but that 
it could be ignored if procured by fraud, and suit be maintained on the 
policy. If made in good faith with full knowledge of the facts, and there 
was an honest dispute as to liability based on reasonable grounds, the 
insured was bound by his contract, but if in bad faith he could rescind 
by Offering to restore the consideration. 


Harrison, Mitter & Exam, for Appellant. 
Zarine & Horvet, for Appellee. 


Otps, J. 

This is an action upon an insurance policy given for $1,000. The 
complaint is in the usual form, and no question is presented as to 
its validity. The defendant answered in three paragraphs—the 
first a denial. The second sets up adreach of warranty. The third 
pleaded that the plaintiff had warranted in her application that she 
was the sole owner of the property, and that it was free from in- 
cumbrances, and alleged that there was a breach of such warrant- 
ies, and that after the property was destroyed by fire the liability 
of the defendant was disputed, and that a compromise had been 
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agreed upon between the plaintiff and defendant, and a settlement 
agreed upon by which the defendant was to pay the plaintiff $500 
in full satisfaction of said policy, and the defendant had paid said 
sum, and the plaintiff had accepted the same, and receipted to the 
company in full, and surrendered the policy. The plaintiff replied 
to the answer by denial. It clearly appears from the evidence that 
such settlement was had, and the money paid by defendant and ac- 
cepted by the plaintiff in full of the amount due. The court charged 
the jury on thisissue in the tenth instruction as follows: “ (10) It 
is for you to determine the issue from all the evidence in the case. 
The burden of proof is upon the defendant, and before it can sus- 
tain the issue it must prove the allegations of this paragraph of 
the answer by a fair preponderance of the evidence. The receipt 
given may be explained by parol evidence, and all the facts going 
to establish or tending fo prove the compromise or settlement can 
be shown by parol testimony, notwithstanding the receipt executed 
by the plaintiff. You should determine the issue from all the facts, 
circumstances, and evidence in the case; and if you find that the 
settiement or compromise was full and fair in all its parts, was 
made in good faith, and was entered into by plaintiff with a full 
knowledge of the facts, and she was not deceived or misled thereto 
by any act or representation of defendant’s agents, then you should 
find upon this issue for defendant. But if the settlement was made 
not in good faith, or was obtained by the misrepresentation of the 
defendant’s agent, and it is shown by the evidence that the plaintiff 
was led into such settlement by the deceit, fraud, or misrepresenta- 
tion of defendant’s agent, then you should find on the issue for the 
plaintiff.” This instruction is clearly erroneous. There appears to 
have been an honest dispute as to the liability of the defendant to 
pay the claim. The application warrants the property free from 
incumbrances, and that she is the sole owner thereof, and these 
facts are in good faith disputed, and a compromise is entered into, 
by which $500 is paid in satisfaction of the policy. The instruction 
is clearly antagonistic to the doctrine held in the case of Insurance 
Co. vs. Howard (111 Ind., 544). In that case it is said: “One who 
has been led into a contract upon which he has received something 
of value cannot ignore the contract, however induced, and proceed 
in a court of law as if the relations of the parties were wholly un- 
affected thereby. He cannot, while retaining its benefits and thus 
affirming the contract, treat it as though it did not exist.” The in- 
struction is to the effect that if the plaintiff had entered into the 
compromise in good faith, with full knowledge of all the facts, and 
had not been in any way misled or deceived by the defendant or its 
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agents, she could not ignore the contract and sue on the policy; but 
if she had been misled or induced to enter into the compromise by 
the fraudulent representations of the defendant or its agents, then 
she could ignore the contract of compromise, and sue on the 
policy. Ifthe compromise was procured by fraud on the part of 
the defendant, she could rescind the contract of settlement by re- 
storing, or offering to restore, what she had received as a considera- 
tion; but if she had not been misled and deceived, and settled with 
full knowledge of all the facts, and there was an honest dispute as 
to the liability of the company, based upon reasonable grounds, 
then she would be bound by her contract of settlement, and could 
not as of right even rescind it. For this error the judgment must 
be reversed. Judgment reversed, at costs of appellee. 


SUPREME COURT OF GEORGIA. 


THOMSON ET AL. 
v8. 
SOUTHERN MUTUAL INS. CO.* 


A policy of insurance upon a dwelling-house, with a vacancy clause in it 
of thirty days, having been renewed from year to year for several years, 
under a general request made by the insured of the agent of the insurance 
company, and each renewal having been by the mere delivery of a receipt 
for the premium without the issuance of a new policy, and the agent, 
acting on the same general request, having in the last transaction dis- 
continued this mode of renewal, the company in the meantime having 
adopted anew form of policy, with a vacancy clause limited to ten days, 
it was not a fraud upon the insured, against which equity will relieve, 
that the agent, without giving any notice to the insured, delivered to 
him a policy in the new form, this policy having been thereafter retained 
by the insured for four months without reading it, and he never having 
read it until after the destruction of the premises by fire, at or about the 
expiration of that period. The discontinuance of the ordinary mode of 
renewal and the issuance of a new policy ought to have suggested to the 
insured either the reading of the policy or the making of some inquiry of 
the agent as to the terms and conditions which it contained. The means 
of preventing any false inference from the mere silence of the agent were 
in the hands of the insured, and he ought to have used them. By 
reasonable diligence, he might have had knowledge of the truth. Code, 
§ 3126. 

The evidence left no doubt on the question that the premises had been vacant 
more than ten days when the fire occurred, and the court did not err in 
granting a nonsuit. 


The following is the official report:— 
This case was before this court at its March term, 1890, and 
the decision will be found in 85 Ga., 883. A new trial was granted 


* Decision rendered, August 1, 1892. Syllabus by the Court. 
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to plaintiffs in the court below, and this court refused to reverse 
that finding. The action was by Thomson and Mrs. Whitehead 
against the insurance company upon a policy of insurance upon a 
building alleged to have been occupied by tenants in Bibb County. 
The policy was issued December 29, 1887, and the fire alleged to 
have occurred on April 22, 1888. The policy contained a clause of 
forfeiture in case the building should be left vacant or unoccupied 
for more than ten days, without notice to and consent in writing of 
the insurance company. The declaration alleged, among other 
things, that this condition was fraudulently and surreptitiously 
imposed on petitioners without any notice to them; that in Decem- 
ber, 1881, they obtained a policy of insurance on the building from 
defendant, and in that policy the term of vacancy, mentioned as 
one which would forfeit the policy, was thirty days; that on this 
policy petitioners paid the premiums until December, 1887, and on 
that day the company tendered them the policy sued on, which it, 
by its agent, represented to be the same as the previous policy, 
and, by its representation and failure to call attention to any 
change, petitioners, confiding in the good faith of the company and 
its agent, were misled and prevented from making any examina- 
tion of the policy with a view of observing any difference. Peti- 
tioners alleged that the ten-days clause is not a part of the con- 
tract, by reason of fraud, and prayed that the policy be reformed 
so as to express the true contract, to wit, thirty days, in lieu of ten, 
in the vacancy clause. A nensuit was granted, the judge below 
remarking that neither the plaintiff Whitehead, nor Conner, who 
was agent of the company at the time in question, seemed to show 
anything transpiring—not a word—when the policy was delivered, 
one just handing the policy and the other taking it. To the grant- 
ing of the nonsuit plaintiff excepted. Upon the trial Whitehead 
testified: “Thomson is my brother-in-law, and Mrs. Whitehead 
my wife. Irepresent them. Made contracts with defendant, one 
in 1881, and in 1887, with Conner, representing defendant. The 
house was burned in March or April, 1888, and was worth about 
$600. It was occupied by negro tenants. The fire occurred from 
no fault or cause on my part. Do not remember when I visited 
the place last before the fire. I had not collected any rent for 
several months. At the time the second policy was tendered me 
by the agent, nothing was said as to any change in the policy; if it 
had, I would not have continued the insurance. I did not know of 
the change in the policy until after I made application for the loss. 
My attention had not been called to it before that. The agent has 
instructions to renew everything, without coming to me on each 





1892. } Thomson et al. vs. Southern Mut. Ins. Co. 1045 


occasion. I knew there was a vacancy clause in the policy. I have 
a good many policies with defendant. The policy of 1887 was 
handed me at the expiration of six years, as a renewal of the con- 
tract, and I accepted it as such. Nothing was said as to changes 
in the policy. The policy of 1887 was brought to me when it was 
issued, or soon afterwards. It was done through Conner’s agency. 
I have no specific recollection about the occurrence and facts. Had 
a great many conversations with Conner, but do not remember 
anything about the circumstances. Do not remember there was 
‘any conversation between me and whoever brought the policy, or 
whether the policy was brought before or after the expiration of 
the old policy. Conner had instructions to review all policies; to 
renew the insurance as it expired. There was nothing said about 
the terms or conditions of the policy, or whether the terms were 
the same. I never read the policy of 1887, when it was brought 
me, except the amount of it. Only read the amount of the policy 
of 1881. Do not think I read the policy of 1881 through until 
after the fire. When I made the original contract for insur- 
ance with defendant there was nothing said as to how long the 
property should remain vacant. I knew what the general terms 
were, because I had other property insured with that company, and 
presumed they were the same, except the rates. When the second 
policy was brought nothing was said about the delivery of it, and I 
had no conversation or understanding with the agent of the com- 
pany about the condition of the policy I had on this particular 
property. I knew the conditions of the policy of 1881. The policy 
of 1887 was accepted as a renewal of the policy which had been 
running. Not one word was said to me about the change of the 
conditions in it. Ido not remember what Conner said to me at 
that time, it has been so long ago. Randall Thweat was my last 
tenant in this property. The last time I was there I saw his sister, 
who told me he was not at home. I think it was over a month 
before the fire that I was at the house, but I met his sister on the 
road. Randall was not in the house the last time I was there, but 
his family was. It is not true, of my own knowledge, that the last 
time I was at the house Randall had moved his family and furni- 
ture away.” Conner testified: “Boardman issued the policy of 
1881, and I was his clerk. I was the agent in 1887. Asa matter 
of general information, I know the conditions of the policy of 1881. 
I know the conditions of the policy of 1887. I had no other policy 
to give Whitehead. When I handed him the policy of 1887 I did 
not call his attention to that vacancy clause. I knew the vacancy 
clause of 1881, and knew the change had been made from thirty 
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days to ten in the vacancy clause. I was the company’s agent, not 
Whitehead’s. I had no instructions from Whitehead about the re- 
newals of his policies, but he asked me, generally, not to let any of 
his policies expire without notification. I cannot recollect any 
special conversation about it. If there was any conversation as to 
the time the property could be left vacant, it was after the fire. 
There wes none before. I think I can state positively there was no 
conversation about the house that burned at all; it just went 
along. I had general instructions from Whitehead, and whenever 
I wanted my money I would go to him and collect it, or send. I 
collected the policy of 1887, for I went to him myself and delivered 
that policy. The company ran out of the old form, and was obliged 
to reorganize the policy, and the board of directors ordered this 
policy in lieu of the other one, and the vacancy clause was made 
ten days.” The policy of 1881, and the clause in question of the 
policy of 1887, were introduced. Also a blank form of receipt, 
which Whitehead testified was in the form receipts were given him, 
which receipt contained no statement material to this case. Also 
proofs of loss, objected to as defective, on May 25, 1888, and a posi- 
tive refusal by defendant to pay, on the ground that the building 
had been vacant for a longer time than that stipulated in the policy, 
and was so vacant at the time of the fire, dated June 15, 1888. 
There was further evidence to the effect that the house had been 
vacant some two or three weeks before the fire. One witness testi- 
fied that he saw people in the house: before the fire, but did not 
know whether they lived there or not. Saw them there two or 
three days before the fire. In an affidavit made by witness in this 
case he may have said that the last time he passed the house was 
about two weeks before the fire. It was somewhere along there. 
Witness had no accurate recollection of how long it was before the 
fire. It might have been longer than two weeks. All he knows is, 
he saw two or three colored people there when he passed, before 
the fire. The doors and windows were open. Does not know 
whether there was any furniture there or not; did not see any. 
Cannot say whether they were tenants of the house, or people that 
happened in there. Cannot say positively it was inside of two 
weeks that he saw people in the house. Expects it was within a 
month. Would not swear positively about its being inside of two 
weeks. 


M. R. Freeman and Hitt & Harris, for Plaintiffs in Error. 
Lanier, Anperson & Anperson, for Defendant in Error. 


Per Curiam. Judgment affirmed. 
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SUPREME COURT OF MICHIGAN. 


MORLEY 
vs. 
LIVERPOOL & LONDON & GLOBE INS. CO.* 


What is necessary in order to plead destruction of property by the owner as 
a defense. * 

Evidence that insured was doing a losing business at the time of fire is too 
remote to be admissible as proof of fraud in making proofs of loss. 


Wisner & Draper, for Appellant. 

Witiiam G. Gace, for Appellee. 

Grant, J. 

The essential facts in this case are sufficiently stated in 85 
Mich., 212. A second trial resulted in a verdict for plaintiff. Two 
errors are now assigned; one involving the rejection of evidence, 
and the other the charge of the court. 

1. Emanuel Lenhoff, the son of Joseph M. Lenhoff, the real party 
in interest, was produced as a witness for the plaintiff, and testified 
to the condition and value of the goods, and the character of the 
damage done by the fire. On cross-examination he was asked the 
following question: “ Don’t you know that your father had not been 
making money enough to pay his bills?” Joseph M. Lenhoff was 
also produced as a witness, and upon cross-examination, while 
being examined as to his financial condition, business, and expenses 
preceding and at the date of the fire, was asked, “ What was the 
amount of your gas bills?” These questions were excluded as 
not within any defense set up in the plea. When the first question 
was asked, and objection made, the court asked counsel for the de- 
fendant what bearing the character of the business immediately 
preceding the fire had upon the defense, to which counsel replied: 
“We have no doubt, and claim in this case from the evidence, that 
this was an incendiary fire, and that this is an important considera- 
tion in determining the questions that arose afterwards as to the 
fraudulent purpose of Mr. Lenhoff in making his proofs of loss 
and claim under these bills.” When the second question was 
asked, counsel stated that the purpose and object of it was to show 
one step in the perpetration of this fraud by incendiarism. After 
the ruling of the court was made, counsel for defendant stated that 


* Decision rendered, July 28, 1892. 
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they understood that the ruling covered any testimony tending to 
show the condition of Lenhoff’s business at the time of the fire; 
to which the court replied: “ Yes, except as it may tend to show a 
motive for misrepresentation as to the amount of his stock. This 
has no tendency of that kind, and the objection is, therefore, sus- 
tained.” Other remarks passed between the court and counsel, 
after which the court again said: “The ruling simply goes to the 
extent now that the present testimony that you are offering tends 
simply to show a motive, perhaps, for the destruction of the 
property.” Counsel replied: “ Yes, sir; that covers the ground.” 
It is the rule in this state that the defense that the plaintiff caused 
the destruction of his own property must be specially averred in 
the plea, and that the burden of proof is upon the defendant to 
establish it: Insurance Co. vs. Hannawold, 37 Mich., 103. The 
rule is reasonable. The presumption is that plaintiff was innocent 
of the crime charged against him. If such a defense is to be made, 
it is but fair to require notice of it by.the plea. We do not think 
the averment in the declaration that the property was destroyed by 
fire without any fraud, negligence, procurement, or privity of Lin- 
hoff changed the rule. But it is insisted that the evidence was 
competent for the purpose of establishing the fraud of which notice 
was given, viz., making false statements as to the goods destroyed, 
and producing fraudulent bills of goods, which he claimed to have 
purchased and placed in stock. I think the evidence was too re- 
mote for that purpose. Lenhoff might have been doing a losing 
business, and might have paid large gas bills, and still these facts 
have had no bearing upon the amount of goods on hand at the time 
of the fire. 

2. The court properly refused to give the following request: “If 
the jury find that the damage or destruction of the goods in ques- 
tion was caused in any manner by the fraud, procurement, or 
privity of said Lenhoff, the plaintiff cannot recover. If the jury 
find that the fire which caused the damage to the goods in question 
was incendiary, and was caused by the procurement or privity of 
said Lenhoff, the plaintiff cannot recover:” Insurance Co. vs. 
Hannawold, supra. Judgment affirmed. 

The other justices concurred. 
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SUPREME COURT OF WASHINGTON. 


COATS 
v8. 
WEST COAST FIRE & MARINE INS. CO.* 
Where the policy provides that the company shall not be liable for a greater 
proportion of the loss than the amount thereby insured bore to the whole 
insurance, a complaint which fails to state the amount of other insurance 


is defective. 
It is too late to object to a complaint on this ground for the first time on appeal. 


Sveti & Beprorp and C. E. Craypoon, for Appellant. 
Easterpay & Easrerpay; for Respondent. 


Hoyt, J. 
The notice to settle the statement of facts on appealing this 
cause failed to name any place where such statement would be pre- 
sented for settlement, and named a judge who did not try the case 
as the person before whom such settlement would be had. This 
being so, we are of the opinion that it was ineffectual for the pur- 
pose for which it was given, and that the motion of the respondent 


to strike the statement for that reason must be granted. The facts 
being out of the case, only one question is presented for our deter- 
mination. Does the complaint state facts sufficient to constitute a 
cause of action? The action was brought upon a policy of insur- 
ance, which was attached to the complaint. Under the provisions 
of said policy the company agreed to pay a sum not exceeding 
$1,000, subject to the provisions contained in said policy, that the 
amount to be paid thereunder should not exceed the proportion which 
the amount insured under the policy bore to all the insurance. 
The complaint contained allegations which are conceded to be 
sufficient, with the exception that it contained no allegation that 
there was no other insurance upon the property, or that there was 
other insurance, giving the amount thereof. The contention of 
appellant is that one of these last-named allegations was absolutely 
necessary to determine the amount which could properly be claimed 
as due upon the policy upon which the action was founded. Its 
argument in this regard is that the promise of the company was 
not to pay an absolute sum, subject to certain conditions subse- 
quent, but that its obligation was to pay such a sum, not exceeding 
$1,000, as the amount of the policy bore to the whole amount of in- 
surance; and that for that reason the ascertainment of the amount 


* Decision rendered, June 38, 182. 
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of other insurance, or of the fact that there was no other insur- 
ance, was a condition precedent, without which no liability under 
the policy could be established. The reasoning in this regard is 
somewhat technical and refined, yet we think it should have force, 
and, if the question of the sufficiency of this complaint had been 
seasonably raised in the court below by demurrer or other appro- 
priate method, we think it should have been held insufficient. Such, 
however, was not the case. In the court below defendant saw fit 
to answer this complaint and go to trial upon the issues made 
therein, and for that reason an entirely different rule as to the con- 
struction of this complaint prevails here from what would have 
obtained had the question of its sufficiency been seasonably raised. 
Appellant calls our attention to the statute authorizing the ques- 
tion of the sufficiency of the complaint to be raised for the first 
time here, and claims that under such provision it is entitled to 
have the case reversed if, in fact, the complaint is insufficient. The 
provision of the statute is unquestioned, and this court must give 
it force. It does not follow, however, that, in order to give it force, 
this court must look upon the complaint just as the court below 
would have done upon a*demurrer interposed there. An entirely 
different rule of construction of pleadings obtains after verdict 
from what would have obtained before. Every reasonable intend- 
ment, after verdict, comes to the aid of the pleading; while before 
verdict the pleading is strictly construed as against the pleader. 
Besides, in this case, the facts not being here, we are entirely unad- 
vised as to the progress of the cause in the court below. For aught 
we know, full and satisfactory proof as to these very allegations 
may have been introduced by the plaintiff without objection on the 
part of the defendant, and, if such was the fact, we are satisfied 
that it could not be successfully urged that the defect in the com- 
plaint was not cured. If such would be the construction here of 
this complaint, with such a fact appearing affirmatively in the 
record, then such must be our construction of it when the facts are 
not brought here at all, for the reason that it is the duty of the 
court to presume all possible facts necessary to sustain the judg- 
ment of the lower court. The defect in this complaint could have 
been supplied by amendment, and this court should presume that 
an amendment would have been allowed had the court's attention 
been called to such defect. Of course, the defects in a complaint 
may be of such a nature that no presumption that can be indulged 
in will make it good. In such a case this court must give force to 
the provision of the statute above referred to, and hold it bad, even 
although its sufficiency was not at all challenged in the lower 
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court. In the case at bar the defects are not of this nature, and, 
as against an attack first made in this court, the complaint must be 
held to be sufficient. The judgment must be affirmed. 

Anders, C. J., and Stiles & Scott, JJ., concur. 


SUPREME COURT OF PENNSYLVANIA. 


STAUFFER 
v8. 
MANHEIM MUT. FIRE INS. CO.* 
Repairs were being made at the time of application for insurance, which 


were continued for two weeks. ‘The policy required the consent of secre- 
tary in writing to any extension of repairs beyond ten days. 


Held, That, if the risk was increased without consent, there could be no 
recovery. But if the agent notified the company and it continued to 
treat the contract as existing, it was estopped to object. 


J. L. Sremmerz & J. E. Matone, for Appellant. 
Brown & HeEnseEt, for Appellee. 


A clause of the policy provided that “mechanics are allowed to 
make ordinary alterations and repairs to building, not exceeding 
ten days in each year, without notice to the company; and any ex- 
tension of this privilege must be previously consented to by the 
secretary in writing, otherwise it will be void.” It appeared that, 
at the time of the application for insurance, steam-heating appa- 
ratus was being put in, and that the work took two weeks after 
issue of the policy. The court instructed that, if the local agent of 
the company saw the apparatus being put in, and informed the 
company thereof, and the company made no objection, but acquiesced 
in it, the violated condition could not be set up in discharge of the 
contract. The by-laws of the company provided, in case of altera- 
tions in the building, for application to the secretary, who should 
make examination, and if he considered the hazard was not in- 
creased he should give a certificate, and enter on the record of the 
policy, “ Altered, but not endangered;” but if he should find that 
the alterations increased the hazard he should say to what amount, 
and take an additional note for the increased hazard. The court 
charged that, if the hazard was increased by the putting in of the 
steam-heating apparatus, the consent of the company not having 
~* Decision rendered, July13,1892..22#2#2#252#@#«2#°° ° ° 
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been obtained, there could be no recovery. It also charged that if 
the local agent communicated the changes to the company, and 
the company continued to treat the policy as an existing contract, 
the company could not set up the violation of the condition as to 
notice in avoidance of the policy. The court instructed that if the 
property was a total loss, proof_of loss was not necessary. There 
was evidence also that the officers of the company visited the 
premises, and stated to assured that the loss was total, and that he . 
should receive the full amount of the insurance. 
Per Curiam. Judgment affirmed. 


i 


SUPREME COURT OF PENNSYLVANIA. 


MAHON eErT vx. 


v8. 


PACIFIC MUT. LIFE INS. CO.* 


An application detached from the policy is not admissible as evidence under 
the Pennsylvania statute providing that an application not attached to 
the policy should not be considered a part of the contract. 


The burden was on the company to show that the application was originally 
attached. 


S. P. Wotverron and C. M. Ciement, for Appellant. 
C. R. Savipae and P. A. Manon, for Appellees. 


Paxson, C. J. 

The first assignment alleges that the court below erred in admit- 
ting the policy of insurance in evidence. It was objected to on the 
part of the defendant company upon the ground that the policy 
referred to the application as a part of the contract. The applica- 
tion was not annexed to the policy, as required by the act of 1881, 
nor was there any evidence that it was attached to the policy by 
the company when the policy was issued. By the very terms of 
the act of 1881, the application, if not attached to the policy, forms 
no part of the contract, and cannot be received in evidence. “The 
case is to be considered as if no such paper existed:” Insurance 
Co. vs. Dunham, 117 Pa. St., 460. The point is flatly ruled by the 
case cited, and by Association vs. Musser, 120 Pa. St., 384; and 
Norristown Title, ete., Co. vs. John Hancock Mut. Life Ins. Co., 
132 Pa. St., 385. If, as was alleged at bar, the application might 


* Decision rendered, October 5, 1891. 
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have been attached by the company and detached by the plaintiff, 
that fact was in the knowledge of the company, and could easily 
have been shown. As it was not attached, there was no presump- 
tion that it ever had been. The remaining assignments were not 
pressed, and need not be discussed. Judgment affirmed. 


ee ee 


SUPREME COURT OF ILLINOIS. 


WATERTOWN FIRE INS. CO. 
v8. 


RUST.* 


A foreign company is estopped to allege that its policy was void because of 
failure of the company to file the certificate required as a prerequisite to do 
business where the policy was obtained by the insured in good faith 
without notice of the non-compliance. 


Instructions to the agent to cancel, in the absence of knowledge by the insured, 
does not affect the insured. 


W. C. Jouns, fur Appellant. 
Lopez & Hicks for Appellee. 
ScHOLFIELD, J. 


The statute in relation to insurance provides, among other things, 
that 


It shall not be lawful for any insurance company, organized under the laws of 
any other state, * * * directly or indirectly to take risks or transact any 
business of insurance in this state 


except upon complying with conditions therein prescribed: Rev 
St. 1887, c. 73, §§ 22, 112, 116, 124. Appellant was incorporated 
under the law of Dakota, and, having complied with the require- 
ment of the statute, supra, in May, 1887, it was duly licensed to do 
business in this state. In the following July it appointed an agent 
at Decatur, who received proper certificate of his authority to act 
as such. This was renewed for the year 1888, but not for the year. 
1889. Having determined to withdraw from the state, appellant 
failed to furnish the statement and evidence of its condition, which 
the statute, supra, requires should have been furnished in January, 
1889, to have entitled it to the privilege of continuing to do busi; 
ness in this state ; but no other notice of such determination was 
given to its agent, to appellee, or to the public. Twelve days after 
the authority of the agent had thus expired, the agent issued the 
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policy here in suit, and received in cash from appellee the full 
amount of the premium. He advised appellant of that fact early in 
March, whereupon, by letter of the date of the 5th of that month, 
it directed him to cancel and return the policy ; but nothing further 
was done by him or the company until after May 17th, when the 
loss occurred. There is no evidence tending to prove that appellee 
had actual notice, at the time the policy was issued to her, that ap- 
pellant had failed to qualify itself, under the statute, to transact 
business in this state during that year, and it is therefore to be 
presumed that she acted in good faith. The question, then, is, ap- 
pellee having acted in good faith in obtaining the policy, and with- 
out actual notice that appellant had failed to do what the statute 
required should be done to qualify itself to transact business. here, 
does the prohibition of the statute extend to appellee, and render 
void the policy as to her? The opinion of the appellate court dis- 
cusses the question very thoroughly, and as we think, exhaustively, 
and reaches a conclusion in the negative. We deem it unnecessary 
to rediscuss the question at length, and are content to rest our 
judgment upon the argument in that opinion (Insurance Co. vs. 
Rust, 40 Ill. App., 119) ; merely stating here the principles which 
in our opinion control. 

Our statute was manifestly enacted for the protection of the public 
against the acts of irresponsible foreign insurance companies. The 
duties it enjoins and the penalties it imposes are upon the insurance 
companies, and not upon those who in good faith contract with them. 
The insurance company knows whether it has complied with the 
law, but the public do not, and they have the right, in the absence 
of bad faith and of actual knowledge to the contrary, to presume 
that a foreign insurance company, assuming to act in this state, is 
acting lawfully; and the company, when sued upon a policy issued 
under such circumstances, is estopped to allege that it had no law- 
ful authority to issue the policy : 7 Amer. & Eng. Enc. Law, p. 29, 
and cases cited ; Clay Ins. Co. vs. Huron Salt Co.,31 Mich., 346. The 
instructions of appellant to its agent, in regard to the return of the 
policy, being unknown to appellee, did not affect her : Insurance 
Co. vs. Nelson, 65 Ill., 415; Insurance Co. vs. Wilcox, 57 IIl., 180. 
The agent having been lawfully appointed to act for the company 
in the first instance, the burden was upon appellant to bring notice 
to those who should thereafter transact business with him of the 
termination of his agency (Story, Ag. § 470), which was not done 
here. The judgment is affirmed. 





Sun Fire Office vs. Ermentrout. 


LOWER COURT DECISIONS. 
PRINCIPAL AND AGENT—CANCELLATION—EVIDENCE. 
Court of Common Pleas of Berks Co., Pa. 


SUN FIRE OFFICE 
U8. 


ERMENTROUT.* 


Where the agent of a fire-insurance company violates his instructions not to 
insure a certain class of risks, he is liable to the company for any loss that 
may occur in consequence of such violation. 

He is also liable if he receives orders to cancel a policy and delays their exe- 
cution until the property insured is destroyed by fire. 

The failure of an insurance company to signify to their agent their dissent 
from the latter’s act in placing a policy in violation of express instruc- 
tions will not be tantamount to an approval of the same, unless such fail- 
ure continue for more than a reasonable length of time allowable for 
looking into the case. 

In such a case, where the company on reasonable grounds defends a suit 
brought on the policy, and notifies the agent that they will hold him 
liable for the loss, in case of failure of the suit, the agent wil! be liable 
for the costs, but not for counsel fee, and not for the costs of appeal where 
an appeal is unnecessary. 

Where an insurance agent is instructed to cancel a policy, he must notify the 
insured, and not the insurance broker who negotiated the insurance. 


Where the evidence upon the material points in a case consists entirely of 
writings whose authenticity and bearing upon the subject-matter are 
beyond question, and which are not rendered ambiguous by the use of 
phrases having a technical, trade or local meaning, the construction and 
effect of such evidence is for the court and not for the jury. 


Hester and D. H. Weneup, for Plaintiff. 
Ermentrout & Ruut, for Defendant. 


Enpuicu, J., in this opinion, says :— 

A careful review of this case, aided by the argument of defend- 
ant’s counsel, has entirely failed to satisfy me that there was any 
error in the disposition made upon the trial of the main question 
involved. The legal principles applicable to the same are few, 
plain, and well settled. 

(1) Where the order of a principal to his agent leaves him a dis- 
cretion, the law requires nothing of him further than the exercise 
of a sound, honest judgment; but, if the order be free from 
ambiguity, positive, and unqualified, it must be rigidly obeyed, if 
practicable, and no motive connected with the interest of the prin- 


* Decision, rendered November, 1891. 
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cipal, however honestly entertained or wisely adopted, can excuse 
a breach of it: Courcier vs. Ritter, 4 Wash. C. C., 551; Wilson vs. 
Wilson, 26 Pa., 393. Much less can any mere mistake of the agent, 
or any motive connected with his own personal interest, have such 
effect. If, in any way, he departs from his instruction, he assumes 
the risk in case of loss, unless it be shown that his deviation in no 
way contributed to the same: ib., p. 395; Manella vs. Barry, 
3 Cranch, 415. It goes without saying, therefore, that an agent of 
an insurance company who violates his instructions not to insure a 
certain class of risks does so at his peril: Hanover Ins. Co. vs. 
Ames (Minx.); and that one who receives orders to cancel a policy 
delays their execution at his peril: Phoenix Ins. Co. vs. Pratt 
(Minn.); Wash., etc., Ins. Co. vs. Chesebro, 35 Fed. Rep., 477; 
Franklin Ins. Co. vs. Sears, 21 Fed. Rep., 290. 


MISCELLANY. 


Cases to which an insurance company is party, which are not actions on 
policies, but which relate to matters outside of insurance, as jurisdiction, 
injunction, mandamus, the relations of statute laws to corporations, etc., 
where the principles and practice of insurance, as such, are not specifically 
involved; and other cases of incidental interest to underwriters, or where 
for special reasons a full report has been deemed unnecessary. These 
sketches are given merely as chapters of current information, and are not 
intended as digests, nor for citation. 


Recovery ON WaGER Po icy. 


In Blake vs. Metzgar, decided by the Supreme Court of Pennsyi- 
vania, July 13, 1892, it was held that, where an administrator re- 
ceives the proceeds of a speculative policy held by his intestate on 
the life of another and distributes it, no recovery can be had by the 
legal representatives of insured from a guardian who receives it in 
good faith. The right of recovery ceases with the first evolution. 
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ABANDONMENT. 


1. Co-INSURANCE — SALVAGE — MEAsuRE oF ReEcovEry—Acts or AGENT. —The 
steamer having been reduced to a wreck, an abandonment was made 
under the marine insurance laws. 


The share that the insurers are to have in the abandonment has the same pro- 
portion to it that the sum insured has to the total value of the steamer. 

The insurance being for two-thirds of the value as fixed in the policies, the 
interest of the insurers is two-thirds in the wreck; that of the owner for 
the remaining one-third, not insured, is one-third in the wreck. 

The assured is his own insurer with respect to his uncovered interests. 

He is in some manner a partner with the insurers. He comes into concur- 
rence with them on the portion saved for his uninsured interest. 

Agents, while acting to the extent of and in proportion to the interest in- 
sured, must necessarily act for the common interest of all concerned, 
being undivided. ‘ 

By means of the abandonment the insurers are obliged to pay the amount for 
which the property is insured. 


Under the laws regulating salvage the recovery of the effects wrecked is 
made for account of all parties concerned for whom the agent acts. 

Their acts cannot affect part of the interest insured to the detriment of the 
other, as each share in the property saved in proportion to the interest 
insured. 


It being stated that there was an agreement made with the agent relative to 
salvage, the date and particulars of which are not given, and it not being 
alleged that it was a distinct obligation arising over and above the poli- 
cies, whatever rights plaintiffs may have under a separate agreement are 
reserved, Natchez § N. O. Packet & Nav. Co. vs. Louisville Underwriters, 640. 

2. Liasruity on Loss or LiFe IN Case ofr STRANDING.—A propeller wus stranded 
and abandoned to the underwriters as a total loss. Parties employed by 
the latter pumped her out, and in towing her to a harbor she again sunk. 
In an action for damages on account of loss of life through alleged negli- 
gence in the towing: 

Held, That the propeller remained a vessel within the statute limiting the 
liability of the owner. 

Held, That the underwriters were the owners, and the liability of the statute 
extended to personal injuries. 

Held, That the restriction of the statute to vessels not used in riversor inland 
navigation did not apply to vessels on the Great Lakes. 

Held, That the privity of the wrecking master employed by the agent of the 
underwriters was not the privity of the owners within ‘the statute. 
Craig vs. Continental Ins. Co., 127. 


See Evivence 14; STRANDING. 


ACCIDENT. 

1, ARBITRATION CxuAusE No Bar To Action.—The certificate of a mutual acci- 
dent association provided that ‘‘any claim under this certificate shall, 
if the association require it, be referred to arbitration;” also that no 
suit should be brought under the certificate unless commenced after 90 
days and within one year, 

VoL. X XI.—67. 





1058 Digest Index, 1892. 


Held, That the provision regarding arbitration was not a condition precedent 
to a suit, and could not be pleaded in bar or abatement of such suit. In 
order to have this effect it should provide that no action should be 
sustainable until after an award. Smith vs. Preferred Masonic Mut. Ace. 
Asa’n, 1035. 


2. Construction oF Torat Disaprity.—Pleading as to affirmative proof 
considered. 

The plaintiff was insured “ under classification preferred” (being a capitalist 
by occupation) against bodily injuries which should “ wholly disable 
him form transacting any and every kind of business pertaining to his 
occupation above stated.” 

Held, That where insured was totally disabled from transacting any business 
the policy was liable. 

The policy limited recovery to ‘‘the money value of his time.” 

Held, Tiat all loss by the injury insured against, including the value of his 
time outside of his regular employment, was covered. Bean vs. Travelers 
Ins. Co., 826. ‘ 


3. DeatH From Gas.—The policy insured against ‘‘such violent and acci- 
dental injuries as shall be externally visible upon his person,” and death 
resulting therefrom. It excepted ‘‘death or injury resulting from or 
attributable partially or wholly to inhalation of gas.” The insured de- 
scended a well to repair the pumps and was overcome and suffocated by 
the noxious gas in the well. 


Held, That this was not death from inhalation of gas within the meaning of 
the policy, which contemplated a voluntary and conscious inhalation. 


Held, That the death was due to violent and accidental injury from external 
meaus, 


Held, That, where the company failed to attach copies of its by-laws or appli- 
cation to the policy as required by statute, it should not be permitted to 
offer themin evidence. Pickett vs. Pacific Mut. Life Ins. Co., 64. 


4. EvipENcE—EXxTERNAL INsURY—NOTICE AND Proors or Loss.—In an action on 
an accident policy, where there was a conflict in the evidence as to the 
reality of plaintift’s injuries, a verdict for him will not be disturbed. 


Where plaintifi’s injury was a strain, and was not externally visible until 
shortly after the accident, he was entitled to recover, notwithstanding a 
provision in the application for insurance to the effect that the policy 
should not cover injuries of which there was no visible, external mark on 
the body. 

Where the policy recites that plaintiff is, by occupation, a “ local fireman un- 
der classification engineers,” a provision that he should have ten dollars 
per week for thirty weeks’ continuous and total loss ‘‘of such business 
time” as might result from such injuries, refers only to his occupation as 
fireman. 

A provision that any claim under the policy should be paid at San Francisco, 
or ‘at the company’s option) at the general agency through which the 
policy was issued, was not an agreement that notice and proofs of loss 
should be made at that city; and where plaintiff transacted the busi- 
ness through one H., who represented himself as general agent of the 
company, and caused plaintiff to go to Chicago and be examined by a 
surgeon, who testified that he was the company’s surgeon, this was a 
suflicieunt compliance with the policy, in the absence of any showing that 
it was necessary to have transacted the business at any other place. 
Pennington vs. Pacific Mut. Life Ins. Co., 903. 


5. EvipEnce as To.-—The insured under an accident policy was a miner and 
was taken sick at the mine and died from pneumonia, having symptoms 
indicating it might have resulted from injury, according to medical 
opinion ; there was no other evidence of any accident having happened. 

Held, That evidence of a statement made by insured to his physician relative 
to an injury, thirty-six hours after the physician was first called, and not 
purporting to be in connection with his professional treatment, was not 
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admissible as part of the res geste. Equitable Mut. Acc. Ass’n vs. Me- 
Cluskey, 540. 

6. Evidence IN CasE oF Hernia.— When the admissibility of evidence will not 
be reviewed in case of failure to object, below. 


Where hernia is alleged from an accident in case of railroad employe, and 
the defense is chronic hernia, testimony of an engineer that he had 
been continuously at work prior to the accident is admissible. 


Evidence of a physician that insured had stated he had never before been 
ruptured to his knowledge, but had noticed a lump there for years, is not 
conclusive of chronic hernia where the testimony of other physicians 
and friends was against such hernia. 

Where a surgicéal operation in such case was followed by death, and death 
seemed inevitable without it, the accident was the proximate cause of 
death. 

The policy insured against ‘‘ death from bodily injuries effected through ex- 
ternal, violent, and accidental means,” but excluded death from hernia. 

Held, That the policy was liable in case of hernia resulting from external, 
violent, and accidental means. Travelers Ins. Co. vs. Murray, 264. 


7. Evipence or.—Where the attending physicians testified that the insured 
died of typhoid fever not inducedby a previous accidental fall and bruise, 
and the nurse testified that he did not have typhoid fever, and it was 
admitted that a bruise might induce fever, a verdict of death from acci- 
dent will be sustained. Standard Life § Acc. Ins. Co. vs. Thomas, 124, 

8, EvipENcE oF—NorticE—WaAtvER oF Proors.—The policy insured against 
death within ninety days of accident. A letter from the wife, beneficiary, 
to company, prior to death of insured, claiming indemnity for loss of time, 
gave date of accident, which was more than ninety days prior to death. 
Disability did not occur until a week after accident. 

Held, That the letter did not preclude the wife from showing a mistake in the 
letter, and that the accident occurred within the ninety days. 


The policy required immediate notice at the home office. The accident was 
not deemed serious for some weeks. Several weeks after it appeared 
serious the local agent was notified, who thereupon notified the company, 
and an investigation was made. 


Held, That the question of timeliness of notice was for the jury. 


Where the company refused to furnish blank proofs of death, unless insured 
would sign an admission that immediate notice was not given, the ques- 
tion of waiver of proofs of death is for the jury. American Ace. Ins. Co. 
vs. Norment, 301 

9, EvipENce or Suicrpr.—Where the only evidence was that one who had 
already crossed a railroad track a hundred feet away, after meeting two 
parties going in the opposite direction, retraced his steps, and deliberately 
knelt in front of an approaching train,thereis no question for submission 
to the jury as to an accident or suicide. As a matter of law it was a 
case of death from voluntary exposure to unnecessary danger. Williams 
vs. U. 8. Mut. Ace <Ass’n, 609. 

10. Fatuine Acatyst Locomortve.—Death from stumbling and falling against 
a locomotive while running towards the train to obtain the mail bags 
is death from external, violent, and accidental means, and is not ‘‘ inten- 
tional ” injury, nor chargeable to ‘“‘ walking ” on the track, or to “ volun- 
tary exposure to unnecessary danger.”— Equitable Accident Ins. Co. vs. 
Osborne, 947. 


11. In Case or Diszase.—-Death resulting from peritonitis induced by a fall 
is death from accident within the policy, though the insured had been 
rendered liable to a recurrence of the disease by a previous attack. 
Freeman vs. Mercantile Mut. Acc. Ass’n, 663. 


12, In Casz or Expioston.—The policy insured a sugar refining company on 
their boilers, pipes, shafting and other apparatus against explosion and 
accident and damage resulting therefrom to the property of insured or 
other persons for which they might be liable, and against personal 
injuries for which they might be liable, caused by the boilers or 
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machinery. The policy defined explosion as a sudden rupture of the 
shell or flues of the boiler caused by steam, and provided that it should 
not be liable for any explosion caused by fire in the building or damage 
by fire from any cause. An explosion of starch dust in a kiln due to fire 
from the steam-pipes damaged the building and killed or injured several 
of the employes. 


Held, That the word accident as used in the policy was not restricted by the 
provisions regarding an explosion to such as were due only to that cause. 


Held, That this was an accident within the meaning of the policy, for which 
the policy was liable. Chicago Sugar Refinery Co. vs. American Steam 
Boiler Co., 59. 

13. IntenTIoNnAL Insury.—An accident policy excepted “intentional injuries 
inflicted by the insured or any other person.” 


Held, That intentional injuries inflicted by another, whether with or without 
consent of insured, are within the exception. Travelers Ins. Co. vs. 
McCarthy, 235. 

14, Limrration in Case or.—The policy stipulated to pay a specified sum to the 
insured in case of accident, and in case of death from the accident a cer- 
tain sum to the wife of insured, and that action must be brought within 
one year from the alleged injury. 


Held, That the cause of action in case of death did not accrue until death, and 
the-limitation clause as against the wife began to run from time of death 
not from time of the accident. Cooper vs. U. S. Mut. Ben, Ass’n, 665. 


15. Loss or Foot.—Where the insured sustained no direct injury to his foot 
or his leg, but, by reason of an injury to his back, is deprived of the use 
of his leg except when wearing an artificial support, this is not the loss 
of a foot within the meaning of an accident policy. Stever vs. People’s 
Mut. Acc. Ins. Ass’n, 1029. 


16. Loss or Sicut.—An accident policy stipulated for the payment of $1,000 
in case of ‘‘ the total and permanent loss of the sight of both eyes.” The 
insured had lost the sight of one eye prior to the issue of the policy, which 
was known to the agent who secured the application. 


Held, That the loss of the remaining eye was a loss of sight of both eyes 
within the policy. Humphveys vs. National Benefit Ass’n, 69. 


See BENEVOLENT Society 1; EvipENcE 1; PLEADING 4. 


ACTION. 


1. In Case or Arsirration.—A provision in « contract that all differences 
arising under it shall be submitted to arbitrators, thereafter to be chosen, 
will not prevent a party from maintaining a suit, in the first instance, 
in a court to enforce his rights under it. Kinney vs. Baltimore § Ohio 
Employes’ Relief Ass’n, 176. 

2. IN Case or Foreign Company—By Mortaacor.—Where an action is com- 
menced against an insurance company of another state or of a foreign 
government doing business in this state, and the only service obtained 
upon the company is through the superintendent of insurance of the state, 
the summons must be directed to the superintendent, and require the 
defendant to answer by acertain day, not less than forty days from its 
date; but the form of the summons is the same as prescribed in Section 
59 of the Code, except it is directed to the superintendent of insurance, 
and not to the sheriff of the county where the action is pending. 


An insurance company issued a policy of fire insurance to C. upon his frame 
building. A loan and investment company held a mortgage thereon, and 
at the issuing of the policy, the insurance company, with the consent of 
the owner of the premises, made a written indorsement or stipulation 
thereon to the effect that the loss, if any, was payable to the loan and in- 
vestment company. It stated, in substance, that the insurance, as to the 
interest therein of the mortgagee only, should not be invalidated by any 
act or neglect of thé mortgagor or owner, aud that whenever the com- 
pany should pay the mortgagee any sum for loss, claiming that, as to the 
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mortgagor or owner, no liability therefor existed, the company should be 
subrogated to all the rights of the mortgagee in any securities held for 
the mortgage debt—not affecting, however, the right of the mortgagee to 
recover the whole of his claim—or that the company might, at its option, 
pay the whole of said claim, and take an assignment of the mortgage at 
the time of such payment. Held, That the loan and investment company 
has, by the ‘‘ mortgage clause” of the policy, a contract with the insur- 
ance company, and the mortgagor cannot maintain an action on the 
policy unless the mortgage is paid, or the owner has authority from the 
loan and investment company so to do. Westchester Fire Ins. Co. vs. 
Coverdale, 530. 

3. In Cast or Joint Poticy.—In Iowa where a joint policy for a single pre- 
mium is issued to the owner of a building and to the owner of a stock of 
merchandise therein for a specified amount on the building, and not ex- 
ceeding a specified amount on the goods, the two may join in an action 
on the policy. Graves vs. Merchants § Bankers’ Ins. Co., 884. 

4, PROCEEDINGS IN CasE oF ASSESSMENT CompAny.—A corporation organized 
under the provisions of Chapter 184, Gen. Laws 1885, engaged in the busi- 
ness of life or endowment or casualty insurance on the co-operative plan 
or assessment plan, may be proceeded against in the manner prescribed in 
Section 12, c. 76, Gen. St., 1878. The remedy provided by Section 12 of 
said chapter 184 is not exclusive. State ex rel. Clapp vs. Educational En- 
dowment Ass’n, 561. 


See AccipENT 1; ArBiTRATION 3; AssIGNMENT 2; ParTNER; Practice 2; Risk 1. 


ADJUSTER. 


1, AuTHoRITY—WaAIvER OF NoTIcE AND Proors.—1. Where a party acting has no 
authority to act for a third party, and does not profess at the time to act 
for him, the subsequent assent of such third party to be bound as a 
principal has no operation. A ratification is only effectual when the act 
is done by a person professedly acting as the agent of the party sought 
to be charged as principal. 

2. The evidence in this case, which was brought to recover upon‘a fire insur- 

ance policy, examined and considered. Held to conclusively show that 
certain persons who, as adjusters, entered into an agreement with plaint- 
iffs to submit the amount of their loss to arbitration, and subsequently 
stipulated as to the amount thereof, had no authority to act for, and did 
not profess at the time to act for, defendantcompany. Held, further, that 
the evidence failed to show that defendant had waived the requirements 
of its policy us to notice of loss and proof of loss, or that it had in any 
manner estopped itself from demanding that these requirements be 
complied with. Mitchell vs. Minnesota Fire Ass’n, 420. 

2. Watver or Limrration.—Where the insured demands payment of a loss, and 
is referred to the adjuster as having authority to settle, and the adjuster 
demands vouchers and other proofs which cannot be furnished within the 
twelve months’ limitation. 

Held, That the adjuster has implied authority, and may, by his conduct, 
waive the limitation, notwithstanding a policy provision that no officer 
or agent shall be held to have waived any stipulation without indorse- 
ment in writing. Dibbrell vs. Georgia Home Ins. Co., 736. 

3. Watver or Proor.—Where an adjuster was sent by the company, who took 
a sworn detailed statement regarding the loss substantially similar to 
that required in the ordinary proofs, and declared himself satisfied. 


Held, That this was a waiver of a subsequent demand for further proofs by 
the company. Graves vs. Merchants § Bankers’ Ins. Co., 884 


See Buripine Contract; Trrte 18; WaArvErR 4, 5. 


ADJUSTMENT. 


EvmENcE or SETTLEMENT.—A vessel scuttled to extinguish a fire was after- 
wards raised. An adjustment was agreed on which provided that it 
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related only to the fire damage and did not apply to any question con- 
cerning the saving of the boat and cargo. Proofs of loss were made for 
the adjusted sum, accompanied by a statement that further claim would 
be made for cost of raising. A paper was signed by both parties, reciting 
the adjustment of the fire damage for such sum payable on presentation 
| of the policies. The claims were paid before maturity, and receipts in 
full given, reciting that the policies were thereby surrendered and can- 
\ celed and all claims thereunder waived. 

h Held, That parol evidence was admissible to show that the settlement related 
i only to the damage of the vessel: that the settlement before maturity was 
t not intended as a release from further claims ; and that the receipts were 
intended only as a cancellation of liability for future losses, under the 
cancellation clause. Fire Ins. Ass’n vs. Wickham, 193. 


See APPLICATION 2; CoMPROMISE 1; INCUMBRANCE 1. 


ADVANCE. See INsuraBie INTEREST 2, 







ADVANCEMENT. See Surety 1. 
ADVANCES. 
MEASURE OF REcovERY.—It was claimed in defense that the insured had already 
collected the full value of the vessel agreed upon in the policy from other 
insurers. <A part of the money thus received was under a Lloyds valued 
policy in which after the usual printed words describing the vessel, etc., 
were the written words ‘‘ on advances” together with the valuation. 
Held, That this insurance was not upon advances for repairs, but upon some- 
thing independent of the ship, and therefore did not defeat recovery on 
the policy in question. Providence- Washington Ins. Co. vs. Bowring, 804. 







































AGENT. 

1. APPOINTMENT AS BrEacH oF ContRact.-—The contract between a general 
agent and one whom he appointed district agent fixed the commissions, 
and stipulated that the latter should have no claims against the com- 
pany for commissions or other services. 


Held, That he had no right of action against the company for breach of con- 
tract. 


The contract granted no exclusive rights, but stipulated that in case any 
other agent secured business the commissions should be divided. 

Held, That the appointment of another agent was not breach of contract. 
Lester vs. New York Life Ins. Co., 760. 

2. Constructz:on oF Contract.—An agent contracted with the company to 
furnish a specified amount of new insurance annually, or, failing to pay, 
a certain sum to the company for each $1,000 of deficiency. Any excess 
over the stipulated amount was to be credited on the following year, and 
if the aggregate of the four years made up the full amount he was to 
receive back any payments made on account of deficiency. 

Held, That failure to obtain the stipulated amount was not a breach of con- 
tract and did not justify its termination by the company. 


Held, That where the agent agreed to devote his time and energies exclusively 
to the business, a vacation of a month and a half during which no reports 
or remittances were rendered, and persistent failures to promptly remit, 
were a breach of contract which justified its termination. 

Held, That evidence of a custom among agents as to vacations would not 
establish a right in this case. 

Held, That the general allegation of performance will not lay a foundation 
for evidence constituting an excuse for non-performance. Ehrlich vs. 
tna Life Ins. Co., 100. 

3. EvipEeNcE as To Usace—Watver oF Proors.—In an action upon a fire in- 
surance policy, where the policy itself expressed what was to be done 
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by the parties in case of loss, it is error for the court to admit evidence 
as to the practice of other insurance agents in the same town, to establish 
the custom that proofs of loss were rot required. Such evidence should 
be limited to the custom and usage of the company charged with liability, 
and is only competent then to show the power and authority given to the 
agent. 

An agent of an insurance company, who is given full power to receive pro- 
posals of insurance against loss and damage by fire within a given terri- 
tory in this state, and is authorized to fix rates of premium, to receive 
moneys, and to countersign, issue, and renew policies of insurance, is a 
general agent of such company, and may, after loss. bind the company by 
a parol waiver of the condition as to furnishing complete proofs of loss 
within thirty days after such loss shall have occurred, with builder’s 
estimate of the value of the building, notwithstanding the policy pro- 
vides that a waiver shall be void unless it is in writing, signed by the 
agent and indorsed thereon. Phenix Ins. Co. vs. Munger, 682. 

4, Liaprmitry For FarurE To CanceL—Nortice To Broxer.—Where the agent of 
a fire-insurance company violates his instructions not to insure a certain 
class of risks, he is liable to the company for any loss that may occur in 
consequence of such violation. 

He is also liable if he receives orders to cancel a policy and delays their exe- 
cution until the property insured is destroyed by fire. 

The failure of an insurance company to signify to their agent their dissent 
from the latter’s act in placing a policy in violation of express instruc- 
tions will not be tantamount to an approval of the same, unless such fail- 
ure continue for more than a reasonable length of time allowable for 
looking into the case. 

In such a case, where the company on reasonable grounds defends a suit 
brought on the policy, and notifies the agent that they will hold him 
liable for the loss, in case of failure of the suit, the agent wil! be liable 
for the costs, but not for counsel fee, and not for the costs of appeal where 
an appeal is unnecessary. 

Where an insurance agent is instructed to cancel a policy, he must notify the 
insured, and not the insurance broker who negotiated the insurance. 
Where the evidence upon the material points in a case consists entirely of 
writings whose authenticity and bearing upon the subject-matter are 
beyond question, and which are not rendered ambiguous by the use of 
phrases having a technical, trade or local meaning, the construction and 
effect of such evidence is for the court and not for the jury. Sun Fire 

Office vs. Ermentrout, 1055. 

. Norick —Watver oF Proors.—A notice of loss sent by the local agent who 
informs the insured that it is sent, though not purporting to be sent in 
behalf of insured, if received by the company, is sufficient. 

A policy provision that no agent has authority to waive its conditions does 
not apply to a provision regarding notice of loss printed on the back of 
the policy, and which is subsequent to the loss. 

It was in evidence that the insured was informed by the local agent that 
proofs of loss were unnecessary as an adjuster would soon call. An ar- 
bitration was partially agreed on by insured and other companies con- 
cerned, but defendant’s adjuster declined to be a party, and stated he 
would settle after the arbitration. Proofs were furnished after the time 
stipulated in policy, but were said by the secretary to be unnecessary as 
the company knew about the loss. The secretary denied that he had 
made such statement and claimed that he had told insured that their rights 
were forfeited. 

Held, Where the proofs were retained without objection and given to the 
adjuster, a finding that the insured had been led to believe that the de- 
lay in furnishing proofs would be waived would not be disturbed. Loeb 
vs. American Central Ins. Co., 889. : 

6. TERMINATION oF ContTRact.—Under the contract declared upon, the insur- 
ance company did not obligate itself unconditionally to open the states 
of Florida and Mississippi to the plaintiff for his operations as general 
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agent of the company, nor was there any guaranty that such states were 
open to him at the time the contract was made. The plaintiff, having 
failed to secure business to the amount of $50,000 per month in the state 
of Georgia, the company had a right to discontinue his services, and ter- 
minate the contract. 

An amendment to the declaration which was offered at the time of hearing a 
demurrer to the declaration, and disallowed by the court, is no part of 
the record, and can only come to the supreme court by being set 
out in the bill of exceptions, or annexed to the same as an exhibit duly 
authenticated. Sibley vs. Mut. Reserve Fund Life Ass’n, 615. 7 


7. To Accept Service.—E., who had been furnished by a foreign insurance 
company with blank applications for insurance, supplied some to A., who 
solicited insurance from plaintiff, took his application, and forwarded it 
to E., who sent it to the company. The company sent a policy to A. 
through E., und A. delivered it to plaintiff, and collected and paid over 
the premium. Held, That A. was the company’s agent, within Gen Laws 
Sp. Sess., 1879, p. 32, (Sayle’s Ann. St., art. 2943a), declaring that any 
person who solicits insurance on behalf of any insurance company, or 
performs any other act in consummating any contract of insurance, shall 
be held as the agent of the company, etc., and service of summons on 
him in an action against the company was sufficient, under Rev. St., art. 
1223, providing for service on the local agent in the county in which the 
suit is brought. Southern Ins. Co. vs. Wolverton Hardware Co., 671. 


8. Waiver Extent or AvtHority.—A principal is not legally chargeable 
with notice of facts learned by an agent in the course of an employment 
in no way connected with his agency. 

A forfeiture of an insurance policy having occurred from a breach of its con- 
ditions, an agent of the insurer, who has no knowledge or notice thereof, 
is not to be deemed to have waived the same by statements not intended 
to have such an effect, and where conditions do not exist constituting 
an estoppel. 


The express authority conferred upon an agent at a certain place ‘‘ and vicin- 
ity’’ held, to embrace risks in the vicinity of the place specified which 
had previously been taken by another agent who had power to act at a 
neighboring place ‘‘ and vicinity.” . 

Lamberton vs. Insurance Co. (39 Minn., 129) followed, as to the power of an 
agent of an insurance corporation to bind his principal orally, notwith- 
standing a provision in the policy that the company shall only be bound 
by indorsements made on the policy. St. Paul F. § M. Ins. Co. vs. 
Parsons, 72. 

9, Waiver By.—Knowledge of the agent who wrote the policy, and of subse- 
quent agents, is a waiver of a policy prohibition against the use of a 
gasoline stove. Farmers § Merchants’ Ins. Co. vs. Nixon, 860. 


10. Watver or ForecLtosurE—Notice AFTER TERMINATION oF AGENcY.—The 
standard fire policy requires notice of foreclosure proceedings, immediate 
notice of loss, and a sworn statement of particulars within sixty days. 

Held, That these are conditions precedent, and the non-performance of any 
of them will defeat recovery. 

Held, That the agent who placed the insurance exceeded his authority in as- 
suring the plaintiff that his rights would not be prejudiced by foreclosure 
proceedings. 

Held, That notice of the loss by the agent thirty-three days after, and when 

*his agency had ceased, was not compliance. Quinlan vs. Providence- 
Washington Ins. Co., 6350. 


11. Warver or INcUMBRANCE AND OTHER INSURANCE—INTEREST ON PREMIUM NOTE.— 
The policy on a granary and grain contained therein was solicited by an 
agent having no authority to contract, who informed insured that incum- 
brances on chattels would not affect it. The policy, which was delivered 
to an agent of insured and never seen by him, provided that it should be 
void in ease the property was mortgaged or incumbered without consent 
endorsed, and that no agent could alter or waive its provisions. 
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Held, That the company was not estopped by the act of the agent from claim- 
ing a forfeiture on account of subsequent chattel mortgages given on the 
grain. 

Held, That a letter addressed to a special agent employed in another depart- 
ment, designating him as general agent and notifiying him of other in- 
surance, with the request that he notify the company, was not a waiver of 
a policy requirement that consent must be endorsed, where it did not 
appear that the company ever received such notice. 

Held, That the acceptance of interest on a premium note after action begun, 
where the premium was already earned, was not evidence tending to 
show waiver of forfeiture. Smith vs. Continental Ins. Co., 48. 

12, WHat Constirutes—Finpinc or Court.—A person authorized to accept 
risks, to agree upon and settle the terms of insurance, and to carry them 
into effect by issuing or renewing policies, must be regarded as a general 
agent of the company. 

When the facts are undisputed, the court is authorized to determine whether 
they create an agency, and, if so, with what powers and limitations. 
This power of the court should be exercised only in a very clear case, and 
in no case when the evidence is to any extent conflicting, or when the 
evidence is such that different minds might honestly draw different con- 


clusions therefrom. South Bend Toy Mfy. Co. vs. Dakota F. § M. Ins. Co., 
919. 


ABANDONMENT 2; APPLICATION 2, 3, 4, 5, 7; ARBITRATION 4; ASSIGNMENT 1 § 
Broker 2; CANCELLATION 1, 2, 3, 5; DEscrrption 2; INcCUMBRANCE 1, 2, 3; 
INSURABLE INTEREST 3; MortGacE 1; Notice; OTHER INSURANCE 3; PROOFS OF 
Loss 4; Removat; TitixE 8, 9,19; Vacant 7, 8,9; Watver 1, 4,5; WareE- 
HOUSEMAN. 


ALIENATION. 


WaAIveR oF INCUMBRANCE—INCOMPLETE TITLE—SEVERABLE ContTRract.— Where 
it was stipulated in a policy of fire insurance ‘‘that, if the property 
insured shall hereafter become mortgaged or incumbered, without the 
consent of the company indorsed thereon. it shall be null and void,” and 
the insured sold and conveyed the property for the sum of $6,000, $5,000 
of which was paid in cash, and the purchaser gave to his grantee a mort- 
gage for $1,000 upon the premises to secure the balance of the purchase 
price, and the vendor and vendee went to the local agent of the insurance 
company and notified him of the terms of the same, and filled out an as- 
signment of the policy to the purchaser, which was transmitted to the 
home office, and consent was given to the sale, but the company had no 
notice other than the knowledge of the local agent of the giving of the 
mortgage until after the property was destroyed, held, that the assent 
given by the company to the sale and transfer, and the notice to the local 
agent of the giving of the mortgage, was an assent to the terms of the 
sale and the incumbrance of the property for the purchase price, and that 
the giving of the mortgage did not avoid the policy. 

The execution of a deed of the homestead, which is signed by the husband 
alone, and therefore void, will not work a forfeiture of any rights under 
a fire insurance policy. 


Where a separate valuation has been placed upon different subjects of insur- 
ance, as $800 on a dwelling-house, and $200 on household furniture, the 
contract is severable, and not indivisible. German Ins. Co. vs. York, 508. 


See Partner; Tite 4. 


APPLICATION. 


1, As Evrpence.—An application detached from the policy is not admissible 
as evidence under the Pennsylvania statute providing that an applica- 
tion not attached to the policy should not be considered a part of the 
contract. 
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The burden was on the company to show that the application was originally 
attached. Mahon vs. Pacific Mut. Life Ins. Co., 1052. ‘ 

2. AUTHORITY oF AGENT—ADJUsSTMENT.—In an action on a policy of insurance, 
the testimony tended to show that the application was filled out by the 
company’s agent who solicited the risk; that the insured was unable to 
read, and not accustomed to transacting much business; that some of 
the answers in the application were untrue, but there was a conflict in 
the testimony as to their being read to the insured before the application 
was signed. It also appeared that after the loss the company sent an 
adjusting agent, who estimated the loss at a specified sum, for which 
sum a draft was sent to the insured in full of all demands, which he 
refused to receive. Held, that the testimony supported the verdict, and 
that the company was liable for the loss. Dwelling-House Ins. Co. vs. 
Weikel, 219. 

3. Fatse ANSWER—WAVIER BY AGENT.—A false answer to the question whether 
the insured had ever been rejected by any other company will avoid the 
policy where the application is a warranty and stipulates for forfeiture 
in case of false answers. 

If the agent fraudulently conceals the fact from the applicant that he had 
applied to another company and the application had been refused, then 
the company would be estopped from claiming a breach of warranty. 
Clemans vs. Supreme Assembly Royal Soc. of Good Fellows, 856. 


4, LimiraTion—MISREPRESENTATIONS — KNOWLEDGE OF AGENT—P anol, E vIDENCE.— 
1. A stipulation in an insurance policy issued in Dakota Territory, upon 
property therein, which limits the time within which an aetion may be 
brought upon the policy to the period of six months from the date of 
loss, is void. Such stipulation would be upheld at common law, but is 
void under the statute. Section 3582, Comp. Laws. 

2. Where.a written application signed by the insured declared that ‘the 
statements made by me, and answers to questions above given, are true, 
and a warranty on my part, and are the basis upon which I ask hail in- 
surance by the Dakota Fire & Marine Insurance Company on the crops 
herein described,” and where the policy refers to such language as fol- 
lows: ‘‘Assured’s application, of even number and date herewith, on 
file in the office of the company in Chamberlain, Dakota, is hereby re- 
ferred to as a part hereof, and is a warranty on the part of the assured, 
and the basis on which this insurance is written,”—and where the policy 
further declares ‘‘that any misrepresentation or false statement or con- 
cealment of facts in the application, or if the property is or becomes in- 
cumbered, shall operate to render the policy void,” held, that such state- 
ments, if not intrinsically material, have been made so by the express 
agreement of the parties, and such agreement must prevail, under Comp. 
Laws, § 4163, which provides: ‘‘A policy may ceclare that a violation 
of specified provisions thereof shall avoid it; otherwise the breach of an 
immaterial provision does not avoid the policy.” 

3. Where the agent who solicits insurance, either by his direction or act, 
makes out an application for insurance incorrectly, notwithstanding all 
the facts are stated to him truthfully by the applicant, the error or fraud 
will not defeat the policy, and is chargeable to the insurer, and not to 
the insured. Held, further, that parol evidence is admissible to show 
that the application was filled up by the agent, and that the answers of the 
applicant were falsified by the agent without the applicant’s knowledge. 


4. Where a policy of insurance, with a copy of the application indorsed 
thereon, was sent by the company to the insured, and was in the posses- 
sion of the latter for several months before the loss occurred, held, that 
the insured was chargeable in law with knowledge of the contents of 
both the policy and the application. and the circumstance that the as- 
sured did not actually read or know the contents of the application, or 
know that a copy of the application was indorsed on the policy, would 
make no difference. The paper being his own contract, and in his actuai 
custody, he will be presumed to know all of its contents, even where the 
copy on the back was not referred to in the body as being indorsed on 
the back. Joknson vs. Dakota F. §° M. Ins. Co., 575. 
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5. RESPONSIBILITY FoR ANSWERS BY AGENT.—The policy provided that no agent 
had. power to modify it or to bind the company by making any promise 
or receiving any representation or information not contained in the ap- 
plication. The application warranted the answers to be true. 


Held, That the insured was responsible for false answers written in the 
application by the agent, which he signed without reading. Fitzmaurice 
vs. Mut. Life Ins. Co., 830. 


6. StatuTcry Provision as TO WarRANTY.—A policy stipulation that the state- 
ments and answers in the application are warranties and if untrue, 
though made in good faith, the policy shall be void notwithstanding any 
statute to the contrary, is invalid in so far as it conflicts with a statute 
providing that no representation made in good faith shall work a forfeit- 
ure or be a ground of defense unless it relates to some matter material to 
the risk. Sidelity Mut. Life Ass’n vs. Ficklin, 658. 


7. STOVE-PIPES AND CHIMNEYS AS WARRANTIES - WAIVER By AGENT.—The appli- 
cation stated in response to a question whether the stove-pipes in 
the dwelling passed into good brick chimneys, ‘‘one in iron pipe 4 inches 
from wood; will build chimney in spring.” In the same application, the 
agent stated that he regarded the stove-pipes and chimneys as perfectly 
safe and recommended the risk. The application covenanted that it was 
a full and truthful statement of the facts so far as known and material to 
the risk. The policy provided that the application was a warranty. 


Held, That the warranty was qualified by the words “material to the risk,” 
and a breach involving forfeiture must be material to the risk. 


, Held, That in view of the endorsement of their safety by the agent, it will not 
be presumed that the promise to build a chimney which was not fulfilled 
induced the acceptance of the risk at a lower rate. 

Held, That the company was estopped by the endorsement of the agent from 
claiming that the promise was material. Waterbury vs. Dakota F. & M. 
Ins. Co., 14. 


8. WHEN Contracr 1s IncompLeTE.—Application was made to N, a solicitor, 
who filled it out and forwarded it to S., an agent authorized to contract. 
The latter wrote to N. that being a special risk he had sent it to the 
company and would advise when he heard from them. ‘The applicant 
knew that the company must pass on the application. The application 
was rejected, but S. failed to notify N. Nearly two weeks later applicant 
forwarded premium to N, and fire occurred a few days after. 

Held, That failure to respond implied a rejection and not an acceptance of 
the risk. 

Held, That acceptance of the premium by N., and his declaration that it was 
all right, did not bind the company. More vs. N. Y. Bowery Fire Ins. 
Co., 228. 


See AssEssMENT 1; Mepicat ATTENDANT. 
APPRAISEMENT. See Arsrrration 3. 
APPRAISER. See ARsBiTrRaTION 1. 


ARBITRATION. 


1. AGREEMENT TO PurcHASE BY APPRAISER.— There was evidence of an oral 
agreement with the insured by one of the appraisers to purchase some 
damaged goods at their cost price. and pay the amount to the insurer, to 
be included by the latter in the final award, or, in case of the company’s 
insolvency within sixty days, to pay the amount direct to the insured. 


Held, That this was not a promise to answer for the debt or default of the 
company within the statute of frauds. 


Held, That where no objection was raised below, such agreement will not be 
held void on appeal as against public policy. Goodman vs Cohen, 424. 
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2. Construction —EvipEncE—InveNnToRY.—The obligation imposed upon the 
assured, by the terms of a policy of fire insurance, to make a particular 
inventory of the goods after a fire shall have occurred, is excused if the 
goods are so damaged that it is not reasonably practicable to make 
such aninventory. Evidence held it to justify the verdict. 


A policy contained an arbitration clause giving either party the right to de- 
mand this mode of adjustment in the event of a disagreement between 
them as to the amount of the loss. Each party was to select one arbi- 
trator, and the two so chosen were to select an umpire. Held, that if, 
upon a demand by the assured for such an arbitration, the insurer in bad 
faith prevents or unreasonably postpores an arbitration, the latter is 
precluded from pleading, in defense of an action, that there had been no 
arbitration 

The pendency of negotiations for a compromise does not excuse a party from 
compliance with a demand that arbitration proceedings go forward. 


One of the parties to such an agreement for an arbitration should not assert 
his will, preference, or disapproval to control the arbitrators in the choice 
of an umpire; and if, by so doimg, he prevents a choice being made, the 
failure of the arbitration being due to his own misconduct, he cannot of 
right demand that proceedings for an arbitration be undertaken de novo. 
The other party may resort to the ordinary legal remedy by action. 


The defendant’s adjusting agent being shown to have acted with the agents 
of several other companies in personal negotiations and transactions for 
the adjustment of the loss, it was properly for the jury to consider (upon 
the evidence) whether what was said by such other agents in the pres- 
ence of the defendant’s adjuster was not concurred in by him, in the» 
absence of any dissent on his part. Powers Dry Goods Co. vs. Imperial 
Fire Ins. Co., 251. 

3. DEMAND FoR APPRAISEMENT—AcTION.—The policy provided for an appraise- 
ment in case of disagreement; that the loss so determined should be paya- 
ble sixty days after proofs of loss; that the company might take the 
damaged property at its appraised value or replace it on giving notice 
within thirty days after receiving proofs of loss. 

Held, That notice of a demand for appraisal fifty-seven days after service of 
proofs was too late to suspend right of action by insured. Zimeriski vs. 
Ohio Farmers’ Ins. Co., 818. 


4, EvipeNceE—WaAIvER oF Proors or Loss sy AGENT. —It was not error to refuse 
an instruction that the company’s appraiser did not bind the company by 
his acts, where there was evidence tending to show that he had refused to 
agree on a disinterested umpire, and had nominated parties unknown to 
the other appraiser and who had before acted for the company. 


The policy provided that no act regarding the appraisal should be a waiver 
of its conditions. 

Held, That a written agreement to submit to arbitration, after the expiration 
of the time for furnishing proofs, is a waiver of the limitation. 

Where the testimony is conflicting as to waiver of proofs by agent, the ques- 
tion is for the jury. Bishop vs. Agricultural Ins. Co., 345. 


5. PLeapine anD EvipENcE aS To AwarD.—The language of a fire insurance 
policy, made a part of the complaint herein, which provided for the 
selection of appraisers and an award, in case the parties differed as to the 
amount of loss, considered and construed. Held, that said language con- 
stituted a condition precedent to a right of action by the assured. 


From the complaint it affirmatively appeared that a dispute had arisen which 
called for an appraisal and award. The plaintiff alleged generally that 
he had complied with all of the terms and performed all of the conditions 
precedent found iu the policy, required of him, but failed to state that 
appraisers had been selected, or an award made, or to allege any facts 
which would relieve him from submitting to an appraisal and award, or 
excuse him from being bound by the provisions of the policy in respect 
thereto. Held, that the complaint failed to state a cause of action. 





Digest Index, 1892. 1069 


A party cannot be allowed to rely on allegations found in his adversary’s 
pleadings to make out his cause of action or defense, and at the same time 
put these allegations in issue by denials. 

Where the complaint fails to state a cause of action, there cannot be, strictly 
speaking, a departure in the reply. 

The rejection and exclusion of pertinent and material testimony on a hearing 
before appraisers is usually fatal to the award, and the fact of such re- 
jection and exclusion may be established by a mere preponderance of evi- 
dence; but, ifthe attempt is made to avoid an award on the ground of 
partiality, conspiracy or fraud on the part of the appraisers, every pre- 
sumption must be made in favor of fairness, and it should not be set aside 
except upon clear and strong proof. Mosness vs. German-American Ins. 
Co., 915. 

6. RePLacEMENT—Awarp AS EvipENcE —INTEREST.—In the trial of a suit upon a 
policy of fire insurance, an unverified estimate of the cost of replacing the 
destroyed property made by a party while in life, but at the time of the in- 
troduction of such estimate deceased, is inadmissible in evidence for any 
purpose; and the fact that the party who made such estimate is dead at 
the time the same is offered in evidence does not render such estimate 
admissible. . 

Where a policy of fire insurance contains the following provision: ‘In case 
differences shall arise touching any loss or damage after the proof thereof 
has been received in due form, the matter shall, at the written request of 
either party, be submitted to arbitrators indifferently’ chosen, whose 
award in writing shall be binding on the parties as to the amount of such 
loss or damage, but shall not decide the liability of the companies, re- 
spectively, under this policy,” —held to be a valid and binding covenant, 
and that when the parties under its provisions have submitted the find- 
ing of the amount of such loss to such arbitration, they are mutually 
bound as to the “‘amount”’ of the loss by the award of the arbitrators, 
unless such award, under proper pleadings, is avoided for fraud or other 
matter legally recognizable as vitiative thereof, and that, unless so 
avoided, the assured are limited in their right of recovery to the amount 
so awarded. : 

The arbitration provided for under such provision in a policy of insurance 
does not undertake to oust the courts of their jurisdiction, and is not ob- 
noxious to law. Neither is it necessary that such arbitration should be 
conducted in accordance with the statute: McClel. Dig. p. 105 et seq. 
Neither is it necessary, to make such award available, that the same 
should be accepted or acted upon in any way by the parties, Neither is 
it necessary, to render such award available as a defense in limitation of 
the amount of recovery, that the amount of such award should be paid or 
tendered. Such an award, when specially pleaded in limitation of the 
recovery sought for, is admissible in evidence upon the trial of a suit 
upon the policy. 

It is error for the trial court in a charge to the jury to supply any fact from 
other facts adduced in evidene, but should leave every fact, and its 
establishment or non-establishment, to the determination of the jury alone. 

Where a policy of insurance provides that the amount of the loss insured 
shall be due and payable sixty days after the furnishing by the assured 
of proofs of loss as provided by the policy, the assured are entitled to in- 
terest upon the amount of their recovery from a date sixty days after the 
furnishing by them of such proofs of loss. Hanover Fire Ins. Co. vs. 
Lewis, 316. 

7. Wuar 1s Invatip.—The policy stipulated that each party should select an 
arbitrator, who should first select an umpire andjthen appraise the sound 
value and damage. 7 ; 

Held, That a submission entered into by the parties which only provided for 
the selection of an umpireif necessary, and which limited the appraise- 
ment to the damaged goods saved, was notin accordance with the policy, 
and an award obtained was no defense to an action. 


The omission of a schedule from the submission was immaterial so long as the 
appraisers had one which had been sanctioned by both parties. 





1070 Digest Index, 1892. 


An award which did not include an appraisement of all the scheduled articles, 
on the ground that some were not covered, was invalid. 


The consent of the company to such an arbitration and acceptance of the 
award was a waiver of the right to insist upon a proper arbitration before 
action brought. Adams vs. N. Y. Bowery Fire Ins. Co., 883. 


8. Wen AwarD 1s CompLete.—The question whether an award properly 
signed, and on its face apparently complete, was so in fact, was properly 
left to the jury under instructions that if the appraisers jointly agreed and 
signed and delivered it unconditionally as their final award, it was 
complete. 

Where such award *was signed provisionally by one of the appraisers, with the 
understanding that if certain items, not considered, should be found im- 
properly omitted, it should not be final, and it afterwards appeared that 
such omission was improper, such award cannot be claimed as final. 
Herndon vs. Imperial Fire Ins. Co., 990. 

9. WHEN UnNEcEssAaRY.— Where a stipulation is contained in an insurance 
policy that, ‘*in case differences shall arise as to the amount of any loss 
or damage, * * * the matter shall, at the written request of either 
party, be submitted to two impartial appraisers,” etc.. and it does not 
appear that any differences of opinion ever arose with regard to- the 
amount of the loss or damage, and neither party ever presented to the 
other party any written request or any request asking or suggesting that 
appraisers or arbitrators or referees should be selected or appointed, 
held, that it was not necessary in such a case, under such a stipulation, 
that there should be any appraisement or arbitration or reference before 
the assured wouid have the right to commence an dction against the 
insurance company for the recovery of his loss. Capitol City Ins. Co. vs. 
Wallace, 516. 


See AccrpENT 1; Action 1; Luwrration 1; MortTGaGEE 2; Premium 3; THEFT. 


ARSON. 


As a DereNse.—What is necessary in order to plead destruction of property 
by the owner as a defense. 


Evidence that insured was doing a losing business at the time of fire is too 
remote to be admissible as proof of fraud im making proofs of loss. 
Morley vs. Liverpool § London § Globe Ins, Co., 1047. 


ASSESSMENT. 


1. AppricaTion aS EvipENcE..— The signed application identified by insured 
and entries in the company’s books are admissible as evidence in a suit 
for assessments where the insured denies having the policy, and proof 
that deaths occurred for which he was liable to assessment, when uncon- 
tradicted, justify an instruction to find for the company. New Era Life 
Ass'n vs. Rossiter, 287. 

2, PAYMENT AFTER DeatH.—Where a member of a mutual insurance company 
is suspended for non-payment of assessments, and neglects during his 
lifetime to secure his reinstatement in accordance with the terms of his 
benefit certificate and the provisions of the order, his restoration to mem- 
bership cannot be effected after his death by payment of the sum due from 
him to the company at the time of his death, though the period within 
which, if alive, he could have secured his reinstatement, has not yet 
expired. Modern Woodmen of America vs. Jameson, 711. 


3. WHEN not OBLIGATORY— MEasuRE OF DamacEs.—Where the certificate of an 
assessment company stipulated that it would pay the beneficiary the 
amount of one assessment on the members not exceeding $5,000, and there 
was no evidence that an assessment was made or demanded, or what 
it would realize, or what was the number of the members, there can be 
no recovery. Deardorff vs. Guaranty Mut. Acc. Ass’n, 667. 


See BrNevotenT Society 3, 10, 11, 18; Evipence 6; Mutvat Company 1, 7, 8 
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ASSESSMENT COMPANY. 


1. Tirtz to Funp rm Case or Insotvexcy.—The constitution of an assessment 
company provided that death claims be paid out of the death fund, or if 
insufficient, then out of moneys to be realized to the death fund from a 
certain assessment to be made as specified; also that a certain propor- 
tion of assessments should be applied to form a reserve fund, and the 
balance, after certain provisions had been made, to the death fund. Also 
that the reserve fund should be used for certain specified purposes, not 
including the payment of death claims except in a certain contingency, 
which in this case did not arise, and that such reserve fund should be 
paid only to members living at the time of its apportionment who had 
paid all their assessments. The company was dissolved on application of 
the attorney-general, and a receiver appointed. 


Held, That death claimants were not entitled to share in the reserve fund 
although the death fund was insufficient. 

Held, That, where an assessment was ordered by the court after suit for disso- 
lution was begun, those paying were entitled to be repaid in full out of 
the reserve fund, and the balance of such fund is to be distributed among 
those who had previously paid all assessments. 

Held, That the date of commencing suit, and not of the decree of dissolution, 
must determine the status of the members in respect to their claims on 
the two funds. 

Held, That a death claim approved before the last assessment before suit 
was levied, where such ‘assessment was simply to increase the general 
death fund, does not give such claim a preference over others. 

Held, That the costs of the receiver should be’paid pro rata from the two funds. 
In re Equitable Reserve Fund Life Ass’n, 385. 

2. WHEN Nor an Insurance Company.—The respondent corporation held not 
to be a life, endowment, or casualty insurance company, and hence not 
subject to the provisions of Chapter 184, Laws 1885. State ex rel. Clapp 
vs. Federal Investment Co., 226. 































See AcTION 4. 








ASSIGNEES. See InpustriAt INSURANCE 2. 





ASSIGNMENT. 


1. Consent oF AGENT.—The policy after being assigned without consent in 
violation of its terms was sent to the agent for his endorsement, and re- 
turned unendorsed for want of authority, with the suggestion that it be 
sent to general agent, who would endorse consent. The general agent 
also, however, returned it unendorsed without explanation. The assignee 
without examining supposed it had been endorsed. 

Held, that there was no consent to the assignment, and the policy was void. 
New vs. German Ins. Co., 754. 

2. Ricut or Action.—The policy insured one Bartlett on his stock in Iowa. 
Bartlett afterwards sent the policy to plaintiffs in New York as security 
for a loan, but without a written assignment. After the loss Bartlett 
made an absolute assignment of the policy to one Kelly. This action 
was begun against the company and Bartlett to restrain payment to 
Kelly. Subsequently Kelly brought suit to recover in Iowa. 

Held, That Kelly was a necessary party to this action and it was error to 
render a judgment that for want of jurisdiction would not be binding 
against him. 

Held, That the burden of securing presence of parties in interest was”on 
plaintiff, and his inability to do so was his misfortune. Mahr vs. Norwich 
Onion Fire Ins. Soc., 113. 


See ForFerturE; Trrte 14; Warver 5. 
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BARRATRY. See Stranpine. 
BENEFICIARIES. See Wire's Poricy 1. 


BENEFICIARY. See Benevouent Society; INDUSTRIAL INSURANCE i. 


BENEVOLENT SOCIETY. 


1, AcciDENT To RatcroapD Empioye.—A corporation organized to afford relief 
to employes of certain railroad companies, in one article of its constitu- 
tion provides relief to those injured ‘‘ by accidents while in the discharge 
of duty, and in the service of the Baltimore & Ohio Railroad Company, 
or of any other railroad company whose employes shall be admitted to 
the privileges of membership ;” and in another article, ‘“‘ while in the dis- 
charge of duty in the service of either of the companies aforesaid.”” An 
employe, who from four to fifteen minutes before had quit work for the 
day, while going home from work, in crossing the railroad tracks, was 
killed by cars. Held, that he is entitled, as a member of the association, 
to relief from it. Kinney vs. Baltimore § Ohio Employes’ Relief Ass’n, 176. 

2. Action For Exputsion.—A mutual benefit society illegally and without 
trial expelled a member. 


Held, That the expelled member could not maintain trespass on the case to 
recover damages for the illegal expulsion. 


Held, Further that his remedy was mandamus to compel a restoration to 
membership. 


Tort may be waived and assumpsit for damages maintained only when the 
tort can be treated as having created a.contract on which, the tort being 
left out of question, a recovery can be had by the party aggrieved. In 
the case of an illegal expulsion from a mutual benefit society, if the ille- 
gality is waived, there is no right of action left. Lavalle vs. Soc. Saint 
Jean Baptiste De Woonsocket, 813. 

3. ASSESSMENT AS WAIVER OF ReEscission.—Plaintiff continued to pay assess- 
ments for more than three years after notification that her classification 
had been changed. 


Held, That she must be deemed to have acquiesced in the change and could 
not rescind the contract. The right of rescission must be exercised witbin 

a reasonable time. Margut vs. United Brethren Mut. Aid Soc., 662. 
4, CHANGE oF BENEFIcIARY.—The by-laws of a benevolent society provided 
that the member might surrender his certificate at any time and a new 
certificate should be issued, payable to such beneficiary as he might elect. 


Held, That the beneficiary could only be changed in the manner designated, 
and the addition of the name of a new beneficiary by the member on the 
original certificate did not give such beneficiary any claim upon the 
proceeds of the certificate. Thomas vs. Thomas, 464. 

5. Cuancs oF Benericiary. —The certificate of a benevolent society provided 
that upon the death of the insured the amount should be paid to his wife 
as directed in the application, or to such other person ‘‘as he may subse- 
quently direct by change of beneficiary entered on the application.” 


Held, That a delivery of the certificate to a party for the benefit of his son, by 
the insured after the death of the wife, was not sufficient to change the 
beneficiary. Rollins vs. McHatton, 4:9. 


6. CHance or Benericrany.—The by-laws of a benevolent society provided 
that the insured member should not substitute another beneticiary with- 
out the consent of the beneficiary indorsed. The certificate issued there- 
under authorized its surrender and a substitution of a new beneficiary 
by compliance with the by-laws. A subsequent by-law authorized a 
substitution without consent of the beneficiary, and such change in the 
by-laws was authorized by the constitution. 

Held, That the certificate could be legally surrendered for another, and a new 
beneficiary be substituted, without the consent of the original beneficiary, 
under the subsequent by-law. 
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Held, That a certificate payable to insured is part of his personal property and 
may pass by bequest to one having no insurable interest. Catholic 
Knights of America vs. Kuhn, 1013. 

7. CHANGE oF BeneEFIctary—InTEREsT.—The certificate provided that the 
member might change the beneficiary on compliance with the laws of 
the society, and that it was a contract between the society and the 
member alone. The constitution provided that the beneficiary must con- 
sent to the change, but this was afterwards repealed. 

Held, That where the member retained possession and title to the certificate, 
the consent of the beneficiary was not necessary after the repeal. 


Held, That interest runs from notification of death and demand for the 
insurance money. Supreme Council Catholic Knights of America vs. Frank, 


8. DECISION, WHEN Finat.—Where the laws of a benevolent society provided 
that it should pass on the validity of any claim, and that its decision 
should be final, and that no suit should be brought on such claim, the 
rejection of a claim by the society is final, and no action against it will 
be sustained in the absence of any allegation of fraud or violation of the 

_— of the society. Canfield vs. Great Camp of Knights of the Maccabees, 

9. Lecau Herms.—The certificate of a benevolent society was payable to 
“his legal heirs.” The insured left surviving a widow and child. 


Held, That the beneficiary named in a life insurance policy takes by contract 
rather than inheritance, and under the Iowa statutes the widow was not 
a legal heir, and the child was entitled to the proceeds. Phillips vs. Car- 
penter et al., 90. 


10. Non-PAYMENT oF ASSESSMENT.—In a mutual aid association, a particular 
method of notice of assessments falling due having been agreed upon and 
made a part of the charter is binding on all members. 


It being also provided that when a member neglects or refuses to pay any 
assessment he shall be suspended and treated as no longer a member, in 
case of death during the period of such suspension, the holder of the 
benefit certificate cannot recover, unless the association is estopped by 
its own acts, or has waived the effects of the suspension. 

The assessed had failed to pay the assessment within the time specified, and 
it remained unpaid at the time of his death. 

There can be no recovery under his certificate. Maginnis’s Estate vs. N. O. 
Cotton Ex. § Mut. Aid Ass’n, 171. 

11. Notice or AssEssMENT By Matu—Evipence.—Provisions of the constitution 
of the defendant, a to its system of mutual life insurance, and 
prescribing that notices of assessments for the death of members shall be 
“sent” by the 8th day of the month, held, to be only directory as to the 
time specified. 

Notice sent by mail is effectual if actually received. 

It is presumed as a fact that a notice properly sent by mail was received. 


Defendant’s constitution construed as allowing twenty days for the payment 
of an assessment; but whether this time is to run from the time of mailing 
the notice or of its receipt is not decided. 


Evidence deemed to show a forfeiture of membership for non-payment of an 
assessment. Benedict vs. Grand Lodge A. O. U. W., 438. ‘ 


12. Repuction or Brnerits.—A benevolent society cannot by a subsequent 
by-law reduce weekly benefits which are already owing and being paid 
toamember. Becker vs. Berlin Benefit Soc., 139. 

13. Service—Measure or Recovery..—Where a foreign mutual insurance com- 
pany authorizes a person in this state, whom it designates as its local or 
branch secretary, to receive assessments from its members in this state, 
and countersign and deliver receipts therefor, and forward the money 
so received to the home office in another state, and the company has no 
other officer in the county where service is sought upon the company 
upon whom service may be had, held, that service on said local secretary 

VoL, XXI.—68. 
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is a valid service under our statute, and the refusal of the court to set it 
aside is not error. 


Record examined, and held, that it discloses sufficient evidence in support of 
the findings included in the verdict of the jury that the deceased was not 
delinquent at the time of his death, that his membership had not elapsed, 
and his rights under said certificate were not forfeited. 


Where suit is brought on a benefit certificate for $2,000, issued by a mutual 
assessment insurance company, wherein the company promises to pay 
the beneficiary therein named 75 per cent of the proceeds of one fuil 
assessment of all the members at the time of the member’s decease, and 
the only issue in the case is whether or not the membership lapsed during 
the lifetime of the member, the beneficiary may recover thereon without 
proving a demand on the company to make an assessment to pay the loss, 
or that an assessment has been made, or, if made, the amount thereon. 


In the absence of any proof on the partof the company, showing the amount 
of such assessment, the presumption in favor of the beneficiary was that 
an assessment would pay the full amount named in the certificate. 


In such a case an instruction as to the measure of damages is not warranted 
by the issue in the case, and the failure of the jury to observe such in- 
struction is not, therefore, material error. Southwestern Mut. Ben. Ass’n 
vs. Swenson, 865. 

14, SurcrpE 1N Case or Insanity.—When a charter member of a benevolent 28- 
sociation has his attention called to a provision in the constitution ex- 
cluding suicides from the benefits of the society, such provision enters into 
his certificate of insurance, and is part of the contract. 


A provision forfeiting the policy in case of suicide, sane or insane, applies to 
suicide resulting from insanity, unless the insured was unconscious of the 
natural consequences of his act. 


Where a rope was used, and so adjusted by the suicide as to hang himself, he 
was not thus unconscious of the consequences. Sabin vs. Senate of the 
Nat. Union, 353. 

15. Trrtz or Benericiarres.—The certificate of a benevolent society named as 
beneficiaries ‘‘her children.” Afterwards insured inserted after ‘‘her 
children” the names of only three of her four children. There was no pro- 
vision in the certificate or laws of the society for a change of beneficiary. 


Held, That all the children acquired a vested right at the inception of the 
. contract, which the insured could not subsequently deprive them of. 
Johnson vs. Hall, 638. 


16. Trrte or Benericrary.—Where a member of an association holds its 
certificate or contract to pay a specified sum at his death to such person 
as he shall designate, and the by-laws of the association give him the 
power at any time to change the designation, not requiring the consent 
of the person first designated, the latter has but a bare expectancy which 
ceases upon the death of that person during the life of the person so 
insured. Gutterson vs. Gutterson, 883. 


17. Trrize to CertiricatE.—Where W. C. procures a benefit certificate upon 
his life in an insurance company, in which J. C., the wife of W. C., is 
named as beneficiary, and J. C. dies before W. C. does, but during her 
lifetime makes a will, devising all her property to W. C. for and during 
his life, and, after his death, to her daughter F. A. C., and during his 
lifetime W. C., who survives his wife but a few months, also makes a 
will, giving the proceeds of said benefit certificate to F. A. C., and said 
wills have been properly probated, the proceeds of said certificate, when 
paid by the insurance company, pass to and become the property of 
F. A. C. Brew vs. Clement, 513. 


18. Watver or Non-payMENT or AssEssMENT.—The terms of the certificate of 
membership binding the assured to pay such assessment as should be 
levied and required by the supreme commandery, and the declaration 
alleging that the assessment not paid was one of which the assured 
had no notice whatever, and also that under the charter and by-laws 
of the association 30 days after the assessment is due were allowed holders 
of certificates and beneficiaries thereof to pay such assessment; that the 
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assured died within the 30 days; and that before the 30 days had expired 
the beneficiaries tendered the unpaid assessment, and the association 
refused to receive it, there was enough in the declaration to show prima 
facie that no forfeiture of the policy resulted from the non-payment of 
the assessment, more especially as the declaration also alleges that the 
association continued to treat the assured as a member in good stand- 
ing, by making a subsequent assessment against him. Wright vs. Su- 
preme Commandery of Golden Rule, 950. 


19. WHEN a Lire Company.—An association organized under the general 
incorporation laws of the state, the principal object and functions of 
which are to secure to each member thereof the payment on his death, to 
his beneficiary or representative, of a certain sum of money, subject to 
the fultillment of the conditions imposed by the charter and by-laws, is 
essentially a life insurance company, and the relations between such com- 
panies and the members are purely business relations, based upon contract. 


The fact that such an association restricts its membership to persons belong- 
ing to, and in good standing in, a fraternal or benevolent society known 
as ‘‘ Free and Accepted Masons,”’ under fifty years of age, does not make 
it a secret, benevolent, or fraternal society, and does not bring it within 
the proviso to section 53 of the insurance laws of the state. Masenic Aid 
Ass'n vs. Taylor, 695. ‘ 

20. WHEN AN INsuRANCE CompANY—SERVICE ON SEcRETARY.—A benevolent society 
incorporated in another state, having subordinate divisions within the 
state and members resident of the state, is engaged in the insurance busi- 
ness within the state within the meaning of the statutes of Wisconsin. 


Where the secretary of such local division must certify to the health of appli- 
cants, keep a list of members of the division, and be notified of their 
changes of residence, he is an agent to accept process within the meaning 
of Rev. St. Wis., § 2637. Dixon vs. Order of Railway Conduciors, 690. 


BROKER. 


1. Wat 1s not CompLere Contract.—A broker gave a memorandum of the 
risk to an agent authorized to insure, who thereupon returned an ap- 
plication partly filled, stating that he could not complete it or issue a 
policy without the name of insured, and directing the broker to complete 
it, and on its receipt a policy would be sent. The duration of risk was 
not filled by broker, and the agent marked the application when re- 
ceived ‘‘ Rejected.” Premium was not tendered until after the loss. 


Held, That the contract was not complete. Faughner vs. Mfr’s. Mut. Fire Ins. 
Co., 154. 


2. WuHEN not AGEent or Company.—An insurance company offered a broker a 
certain commission on all business sent to it which was refused by his 
regular companies. Plaintiff applied to the broker for insurance in his 
regular companies. The broker replied that they refused the risk, but 
he offered to obtain it elsewhere, and wrote an application to the com- 
pany above, which was accepted, and a policy returned, which stipulated 
that it should not be binding until payment of premium to a duly com- 
missioned and authorized agent. 

Held, That the broker was not the agent of the company to deliver the 
policy and receive the premium on, and was liable to insured for damages 
resulting from non-payment. Criswell vs. Riley, 763. 


See Acrent 4; OTHER INSURANCE 5. 
BUILDING. See Drscrirtion 3. 


BUILDING CONTRACT. 


LiaBruiry oF ContRacTOR— WAIVER oF PRroors By ApsusTER—EQqQurty IN Casz oF 
Parou.—A building contract provided that the contractor should be liable 
for damages caused by his neglect, but not for those caused by extraor- 
dinary natural occurrences or fire; that the building should be kept in- 
sured by him and paid for, with builder’s risks, and the policy filed with 
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the architect. Insurance was procured in the name of the contractor, but 
the policy was not delivered until after the fire. 

Held, That the contractor was bound to keep the building insured, and was 
liable for failure to do so. He, therefore, had an insurable interest, 
which entitled him to recover alone on the policy, and the owner had no 
interests which would support a joint action. 


Where the company’s adjuster was for weeks present taking proofs of loss, 
this was a waiver of formal proofs. 


Where the contract was oral and time for payment was given, equity will 
enforce it,and non-payment of premium cannot be set up to defeat recovery. 
Cushing vs. Ins. Cos., 934. 


CANCELLATION. 


1. Acts or AcEnt—EvipENce.—The policy provided that five days’ notice of 
cancellation must be given. When it was claimed that the notice given 
by agent did not express a determination to cancel, evidence of agent’s 
acts and declarations were properly admitted. 


A surrender of the policy to the agent to replace in case of cancellation does 
not render him the agent of insured to receive notice of cancellation. 

A comparison by an expert of handwriting in a signature with that in a 
policy not in the case, but in the same handwriting and issued by the 
same agency to the insured, will justify his testimony as to the similarity 
of the handwriting in the policy in suit. 


An instruction that receipts in evidence are not to be considered will cure 
error in their admission. 


A tendet of premium to the agent and his advice to let the matter rest until 
the company decided about canceling is an indefinite extension of time, 
and a waiver of non-payment. Mallory vs. Ohio Farmers’ Ins. Co., 1009. 


2. AuuEGAaTIONS OF NON-COMPLIANCE—INsTRUCTIONS TO AGENT.—A foreign com- 
pany is estopped to allege that its policy was void because of failure of 
the company to file the certificate required as a prerequisite to do business, 
where the policy was obtained by the insured in good faith without 
notice of the non-compliance. 


Instructions to the agent to cancel,in the absence of knowledge by the insured, 
does not affect the insured. Watertown Fire Ins. Co. vs. Rust, 1053. 


8. ConcEALMENT By AGENT. Insured canceled a policy in the H. Company 
according to its terms, and substituted one in another company at a 
lower rate. The agent of the H. Company induced him to cancel the 
latter and accept another in the H. Company at still lowerrates But 
unknown to the insured the last policy, unlike the first, provided that, 
if canceled to take out insurance in another company, the premium should 
be forfeited. On being told that the other company would grant a yet 
lower rate, the agent merely said that they would not be able to do so. 

Held, In an action by the H. Company to recover the premium on the cancel- 
lation by the insured of the last policy, that there had been concealment 
by the agent, and the provision against cancellation was invalid. Hart- 
ford Steam Boiler Inspection § Ins. Co. vs. Cartier, 503. 

4. In Case or Forrerrep CHARTER AND WINDING UP or Bustness.—1. The repeal 
of a statute under which an insurance company is organized, by a sub- 
sequent act of the legislature, which declares the charter of such insur- 
ance company forfeited unless the company complirs with the provisions 
of the repealing act within a limited time, does not work the cancellation 
of policies of said company outstanding at the time of the passage of the 
later act, though the company failed to comply with its provisions, 
and thus forfeits its charter. 

2. The acts of the insurance company in deciding to close up its business, 
and notifying the plaintiffs that the company would not be liable on its 
policies issued to them, without returning to the plaintiffs the unearned 
cash premium paid by them to secure said policies, did not operate as a 
cancellation of said policies. Manlove vs. Commercial Mut. Fire Ins. Co. 
174. 
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5. Marine Lerrer to Acent.—The insured forwarded his policies by mail to 
the agent, with a letter stating that they were enclosed for cancellation, 
also requesting that the rebate should be made as high as the agent could, 
and a bill be made out showing the amount allowed on each policy. After 
the mailing of the letter a fire occurred, and the agent was requested by 
telegram to return the policies. The agent received the telegram shortly 
after receiving the letter and before taking any action. In ignorance of 
the fire he returned the policies. 

Held, That under the New York statute providing that a policy may be ter- 
minated at any time at the request of the insured and a similar provision 
in the policy, the policy is terminated upon being sent for that purpose 
without any action by the insurer, and after such cancellation the policy 
is not revived by its return after the destruction of the property. 

Held, That the letter was not a mere inquiry as to the terms of surrender, but 
an unconditional surrender for cancellation. : 

Held, That the surrender was not complete until the letter had reached the 
agent, and, if the fire occurred during the transmission, the policy became 
a claim and its subsequent receipt did not release the company from lia- 
bility. The burden of proof as to this was on the company. Crown 
Point Iron Co. vs. Insurance Cos., 31. 


See Acrnt 4; Pieapinc; Premium 3. 


CARRIER. 


1, Lrasrirry or Rariroav.—The code of Iowa provides that a railway shall be 
liable for all damages by fire caused by operating it; also that a com- 
mon carrier cannot exempt itself from liability as such carrier by con- 
tract. A railroad had, prior to the act, leased a tract conditioned upon 
the lessee erecting an elevator and giving his business to the road, it 
being further stipulated that the railroad should be exempt from all 
damages from fire caused by it, whether through accident or negligence. 

Held, That the provision if effectual would cause the defendant to violate a 
duty it owes to the public, and is therefore void. Griswold vs. Ill. Central 
Railroad Co., 961. 

2. SuBRoGATION IN CasE or.—The policy provided that the company should 
be subrogated to any claims against the carrier, and should not be liable 
in case of any agreement on the part of the insured releasing such right 
of recovery. 

Held, That a claim in the bill of lading, that the carrier, on being held liable 
for any loss, should have the benefit of the insurance, was a violation of 
the policy, which worked a forfeiture. Fayerweather ve. Phenix Ins. 
Co., 342 


CERTIFICATE. See RErmsvuRANceE. 


CHARTER. See CaNncELLATION 4, 


CHIMNEYS. See AppricaTion 7. 


CLASSIFICATION. See Muruat Company 5. 


CO-INSURANCE. See ABANDONMENT 2. 


COMMUTATION. 


Waar 1s Comprrance.—The policy stipulated that after the payment of three 
annual premiums, it might be exchanged for a paid-up term policy, pro- 
vided the policy, duly receipted, was transmitted to and received by 
the company prior to or within thirty days after default in any premium 
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payment. A letter was addressed to the secretary demanding a paid-up 
policy, but the original policy was not returned. 

Held, That this was not a compliance with the terms, and an action for 
recovery on a term policy could not be sustained. Universal Life Ins. Co. 
vs. Devore, 337. 


See Premium 2. 


COMPROMISE. 


1, Errect oF ADsusTMENT.—An adjustment and agreement to pay the com- 

promise sum agreed on by the adjuster is a part of the policy conditions, 
- and the company cannot thereafter set them up as a defense to the com- 
promise claim. Wagner vs. Dwelling-House Ins. Co., 119. 

2. Rescission—FRaAvuD.—Where a compromise and money accepted in full set- 
tlement by the insured is set up as a defense, it is error to charge that 
the compromise could not be ignored if in good faith, and the insured had 
not been misled, but that it could be ignored if procured by fraud, and 
suit be maintained on the policy. If made in good faith with full knowl- 
edge of the facts, and there was an honest dispute as to liability based on 
reasonable grounds, the insured was bound by his contract, but if in bad 
faith he could rescind by offering to restore the consideration. Home Ins. 
Co. vs. McRichards, 1041. 


See Evipence 4; Trrie 18; WatveEr 5. 
CONCEALMENT. See CancELuation 3. 
CONSTITUTION. See Taxation. 


CONSTRUCTION. 

1. ConTaArnED 1n.—The policy on the stock of a wholesale and retail drug 
firm was ‘on their wholesale stock of drugs, paints, oils, dye stuffs, and 
other goods on hand for sale, while contained in the building.” The 
wholesale and retail departments were conducted in one building, but 
separated by a partition. 

Held, That the policy covered the entire stock in the bnilding. Wilson Drug 
Co. vs. Phoenix Ass’e Co., 858. 

2. InnaBrrantr—Forercn Company—ServicE.—That the term “inhabitant,” as 
used in the first section of the judiciary act, includes a foreign corpora- 
tion engaged in business in the district in which it is sued, according to 
the laws thereof. 

A foreign corporation engaged in business in any state in this Union, which, 
in pursuance of the laws thereof, appoints an attorney with power to re- 
ceive service of process in any suit against it, thereby consents in advance 
to be sued therein. Gilbert vs. New Zealand Ins. Co., 428. 

3. Or WrirtEN Sup as To Hazarpous Usz.—At the date of the issue of a fire 
insurance policy the premises were unoccupied. The printed part of the 
policy provided that it should become void if benzine, gasoline, etc., or 
other explosives, should be kept or used on the premises. These were the 
only uses of premises prohibited by the policy as hazardous. A written 
slip, attached to and made part of the policy, provided that the premises 
were ‘“ privileged to be occupied for hazardous or extra-hazardous put- 
poses.” Held, that there was an inconsistency or want of harmony be- 
tween the printed and the written part of the policy, and that the latter 
must control; also that the use of the premises as a paint factory, in 
which benzine and gasoline were kept and used in the manufacture of 
paints, was permitted by the written part of the policy. Russell vs. 
Mfrs. § Builders’ Fire Ins. Co., 944. 


See Accrpent 2; AGENT 2; ARBITRATION 2; TAXATION. 


CONSUMPTION. See Evrpence 8. 
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CONTAINED IN. See ConsTRuctIon 1; Description 1. 


CONTRACT. 


1. ConsTRUCTION oF EMPLOYER’S.—The contract set forth in the record held not 
void for indefiniteness, and to include an undertaking on the part of the 
defendant to pay a monthly assessment according to the number of men 
employed by it in its quarries, in consideration of plaintiff’s providing 
hospital treatment for such employes when sick or disabled, and procur- 
ing insurance against defendant’s liability for damages from accidents 
or injuries suffered by them in the course of their employment. 


Held, also, that such a contract, running in the name of the defendant corpor- 
ation, and signed officially by its president, was the contract of the 
corporation. Nat. Protective Ass’n vs. Prentice Brown Stone Co., 838. 


2, SEVERABLE IN Case ofr MortGace.—Where an insurance policy covers a 
dweiling and different classes of personal property, describing them 
separately, and specifies distinct and separate amounts on the dwellin 
and each kind of personalty, the execution of a mortgage on the rea 
estate, in violation of a condition against subsequent incumbrances on 
any of the property insured, is no defense to an action for the loss of the 
personalty. 

When a policy is taken out on different classes of personal property for sepa- 
rate and distinct amounts, the violation of a condition of the policy 
against incumbrances, by the execution ofa chattel mortgage on one class 
of property, will not preclude a recovery upon the policy for the destruc- 
tion of the property of another kind, not incumbered. German Ins. Co. 
vs. Fairbank, 83. 

3. WHERE SEVERABLE.—Where, in a policy of insurance, a separate valuation 
has been put upon the different subjects of insurance, as $300 on the 
dwelling-house, $175 on household furniture, $75 on barn, ‘‘ $500 on 
horses, mules, and colts while in barn or on farm,” etc., the contract is 
severable, and not entire and indivisible. 

In such case, the consideration for insurance on the house might be stated in 
the policy as a separate item, so of the consideration for the household 
furniture, barn, horses, mules, and colts; and the stating of the aggre- 
gate of these sums in the policy as the consideration, instead of the items 
separately, does not make the contract indivisible and entire, aud a con- 
veyance of the real estate did not avoid the insurance on the personalty. 
Phenix Ins. Co. vs. Grimes, 9. 


See Acrnt 1, 2,6; Apprication 8; Broker 1; EvipENcE 3. 


CONTRACTOR. See BurtprsG Contract, 


CONTRIBUTION. 


1. In Case or Partran SerrinEMeNT.—Where one is insured concurrently in 
seven companies, and makes claims for his whole loss against six of the 
companies, and the whole loss is thus settled, conformably to the terms of 
the policies, and paid, the seventh company is discharged as to him, and 
its liability, if any, is to the other companies for contribution. Williams- 
burgh City Fire Ins. Co. vs. Gwinn, 622. 

2. PLEADING As TO OTHER INSURANCE.—Where the policy provides that the 
company shall not be liable for a greater proportion of the loss than the 
amount thereby insured bore to the whole insurance, and complaint fails 
to state the amount of other insurance, it is too late to object to a com- 
plaint on this ground for the first time on appeal. Coats vs. West Coast F. 
§ M. Ins. Co., 1049. 


See MortcaGee 1. 


COPY. See Evipence 5. 
CORPSE _ See Evipence 9. 
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COUNTERCLAIM. See Practice 1; Warver 1. 


CREDITOR. 


1. InsuraBLE InTEREST—Evipence.—The elaimant under a life insurance 
policy must have an insurable interest, and in case of insurance by a 
creditor for security, the amount of his insurable interest is the amount 
of the debt. 


Where the policy contract is with the insured, payable to him, and payable in 
case of death before the end of the term to a creditor if living, if not, then 
to the executors of insured, in case of such prior death of the insured the 
creditor named must furnish proof of the amount of his debt; the recital 
in the policy is not evidence of a subsisting indebtedness. 

Held, That after payment of the debt in such case a creditor has no further 
interest in the policy. 

Receipt of proofs of death without question is not an admission of the truth 
of the statements contained. Crotty vs. Union Mut. Life Ins. Co., 645. 

2. Trrtz to Poricy—WaceEr Contract.—A creditor holding a policy on the 
life of his debtor was persuaded by the latter, on the ground of its 
insufficiency, to take another policy, for which he agreed to pay the 
debtor’s funeral expenses, and did so besides advancing other moneys 
to the debtor’s family. 


Held, That, in determining whether the contracts were speculative, it was 
error to treat the two policies and the indebtedness on each separately; 
the entire insurance should be compared with the entire debt. 

The rule of Ulrich vs. Reinoehl, ante, p—followed as to what constitutes 
excessive insurance. . 


Held, That the money paid for funeral expenses was properly included in the 
indebtedness for which the policies were security. 

Held, That the amount paid as counsel fees for collection by the creditor 
should be deducted from the insurance moneys in his hands, in case of 
recovery from him by representatives of the debtor. Shaffer vs. Spangler, 
468. 


3. WaceR Poticy.—A judgment debtor persuaded his creditor to release the 
judgment of $100 for a policy of $3,000, taken out by the debtor and 
assigned by him to creditor, who paid fees and assessments. It appeared 
that the payments and interest on the policy during twenty-six years, 
the debtor’s expectancy of life according to the Carlisle tables, would 
have amounted to $4,336. She died within two years. 

Held, That it was not a gambling contract; and, as against the representa- 
tives of the debtor, the creditor was entitled to the whole amount of the 
policy. Ulrich vs. Reinoehl, 401. 


See Insotvency 2; Trriz 14. 


CREDITORS, See Wire’s Poticy 2. 
DEAD BODY. See Evmencs 9. 
DEATH. See AssessmMEntT 2. 


DESCRIPTION. 


. “ConrarIneD IN” In Case! or Om, Tank—Watver or Tittz.—The policy 
insured a pipe-line company on oil ‘‘ while contained in” a tauk known 
as No. 1, on acertain plan, on a specified tract. A flood carried the tank 
some 400 or 500 feet away, but still on the same tract, to a creek, where oil 
on the water took fire and fired the tank. 


Held, That the warranty as to the location of the oil was satisfied under the 
circumstances by its remaining in the tank. 





Digest Index, 1892. 1081 


Held, That objection to liability on the sole ground of removal estopped the 
company from objecting to the title of insured. 

Held, That where the policy was issued without any representations as to the 
nature of the interest, and the company was liable to the owners for the oil, 
it had an insurable interest of the nature of a quasi-ownership, and the 
insurance was against any loss which the insured might suffer. 

Held, That in such case the company was entitled to insure in its own name 
without disclosing the nature of its interest. 

Held, That a denial of liability was a waiver of a clause allowing sixty days 
for payment before interest began to run. Western and Atlantic Pipe 
Lines vs. Home Ins. Co., 24. 

2. Hay rn Stack—Kwow.epce or Acrent.—A policy of insurance upon certain 
farm property included stables and ‘‘hay therein or in stack,” and 
designated the property as being in the possession of the assured, who 
is referred to as residing on land (a farm) particularly described. Held, 
that the policy covered hay in stack situate off the land so described, 
and two miles distant from the residence of the assured, although the 
articles of incorporation declared that only property under the ‘“‘imme- 
diate control” of the assured should be subject toinsurance. The agent 
of the company who effected the insurance. and made out the description 
of property inserted in the policy, knew of this hay, and, as between him 
and the assured, it was understood that it was to be covered by the 
policy. (a) Soli vs. Farmers’ Mut. Ins. Co., 908. 

3. OnE Buiupine iv Case or SToREHOUSE—UsaGE.—The defendant company 
reinsured certain risks of the plaintiff company, among which was a 
warehouse five stories high with a common outer wall, and divided into 
three compartments by two partition walls, with doors eight feet square 
between the compartments in each story. The stores under a common 
name were known as Nos. 1, 2, and 3, and were under one management. 

Held, That the stores constitutes but one building under the reinsurance 
contract restricting liability to $5,000 in any one building. 

Held, That in the absence of evidence of knowledge of a local custom to treat 
such stores as separate buildings or risks, the custom was not binding on 
the reinsurer domiciled in another state. German-American Ins. Co. vs. 
Commercial Fire Ins. Co., 626. 


DETACHMENT. See Risk 4. 
DISEASE. See Accrpent 11. 
DUES. See Warver 6. 


DWELLING. See Vacant 2, 3, 4, 5, 6. 
EGGS‘IN PICKLE. See Risk 1. 


EMPLOYERS. See Contract 1. 
ENDOWMENT. See Wrrr’s Poticy 2. 
ENTIRE OR SEPARABLE CONTRACT. See Morreace 1; Trrtz 11, 13.! 
EQUITY. See Burprine Contract. 


ESTATE. See InsuRaBLE INTEREST 1. 


EVIDENCE. 
1. Accrpent rn Case or Suicrpz.—A statement of an officer of the company to 
plaintiff that if it.depended on him the loss should be paid, brought out 
by cross examination, is competent evidence in this case. 
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The insured was found dead from a pistol wound under circumstances indi- 
cating suicide. To the question in the proofs of death whether it was 
caused by his own hand, the answer was, ‘‘ See statement of coroner’s 
physician.” In that statement, as to cause of death, the answer was, 
‘*Shock from penetrating pistol shot; wound of head, mental aberration 
superinduced by chronic headache.” The physician further stated in 
answer, as to whether death was caused by his own hand, that, except 
as above, he could only answer further from the history, that the mental 
condition was probably caused by chronic meningitis or tumor of brain. 


Held, That the proofs were not conclusive evidence, and the statement did 
not shift the burden of proof as to cause of death from the defendant to 
the plaintiff, nor did the declarations amount to a necessary admission of 
suicide. The jury might still find that the Wound was accidental. 


Held, That the evidence in this case would sustain a finding of death by 
accident. Home Benefit Ass'n vs. Sargent, 204. 


2, ADMISSIBILITY OF—PrRoors oF Loss.—In an action upon a policy of insur- 
ance, a copy of the policy being annexed to the declaration, and the de- 
claration being otherwise sutiicient under the Code, the policy is 
admissible in evidence at the trial, without the application on which 
it was founded, notwithstanding the policy refers to the application, and 
makes it a part thereof, and notwithstanding the application sets forth 
matters not written in the policy, but expressly declared therein to be 
warranties. 

Where the policy stipulates for preliminary proof of loss, and the declara- 
tion alleges that such proof was furnished, and where the whole declar- 
ation is denied by plea, the plaintiff is entitled to verify the allegation 
by submitting in evidence the aftidavits which were furnished to the 
company as preliminary proof. But the affidavits are evidence for the 
sole purpose of showing compliance with the terms of the policy as to 
preliminary proof, and the better opinion is that their sufficiency is for 
the court. They are no evidence against the company of any fact stated 
in their contents. 

Though the policy stipulates that the preliminary proof of death, etc., 
to be furnished, shall be ‘‘ direct and affirmative proof,” any proof that 
ought to be satisfactory will suffice, although it may involve infer- 
ence of the main fact from other facts, and therefore be properly denomi- 
nated ‘‘ circumstantial,” rather than “ direct,” evidence. 


The good or bad faith of an insurance company in refusing to pay after de- 
mand is to be determined by the evidence adduced at the trial upon the 
merits of the controversy, and not by ex parte affidavits produced to the 
company as preliminary proof, or for the company’s information to induce 
voluntary payment. Probable cause for refusing payment will negative 
the imputation of bad faith, and without such probable cause refusal will 
be at the company’s peril. Ex parte affidavits are not admissible to 
illustrate the question of good or bad faith. Travelers Ins. Co. vs. 
Sheppard, 475. 


3. CompteTep Contrract.—In an action upon an insurance policy for loss by 
fire, where it appeared that an application had been received by the com- 
pany, and the party making the same had possession of a policy of insur- 
ance in the company to which application had been made, and for which 
a note for the premium had been executed to such company, held, that 
there was evidence sufficient to go to the jury, and that this court cannot 
say there was a failure of proof showing that the insurer had executed and 
delivered a policy to the insured. 


Evidence examined, and found that no prejudicial error was committed by 
the trial court in the admission of the same. German Fire Ins. Co. vs. 
Laggart, 374. 

4, Compromise AS WAIVER OF ForrerrurE.—1. In an action to recover on @ 
policy of insurance the plaintiff alleged the contract of insurance, the 
loss by fire, and the refusal of payment. The insurance company 
answered that a material condition of the contract had been broken, 
and that the rights of the assured under the policy had been forfeited. 
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The plaintiff replied by a general denial. On the trial proof was offered, 
over objection, tending to show that the company had waived the con- 
dition, and was estopped from taking advantage of the forfeiture, and 
also that since the loss a final compromise and settlement had been 
agreed upon between the assured and an agent of the company. Held, 
That this evidence and the instructions based thereon were not within 
the issues, and should have been excluded. 


2. All acts, representations, and conduct relied on as an estoppel should be 
specially pleaded before evidence to establish the same can be received. 
Dwelling-House Ins. Co. vs. Johnson, 911. 


5. Notrce—Mzasvre or Damaces— Copy or Premium Notre.—Notice sent to the 
company is compliance with a requirement thatit be sent to the secretary. 


Evidence for price for which cattle insured against tornadoes were sold 
subsequent to their injury was properly excluded. 


Proofs of loss are admissible to show from endorsements the date of their 
receipt. 


Evidence of a carpenter is admissible as to measure of damages, who saw 
the building shortly before and after the damage. 


Copy of a premium note, attached to another policy referred to, is not com- 
pliance with a statute requiring it to be attached to the policy in suit. 
Lewis vs. Burlington Ins. Co., 370. 


6. Notice oF AssEsSsMENT—WAIVER—REVERSAL.—Evidence was given that 
notice was received of an assessment nearly four weeks in arrears, con- 
taining also a bl&nk health certificate; with the statement that re- 
instatement could only be made in case of good health, and a request that 
it be signed and returned. The amount of assessment was forwarded at 
once, and the insured, who was very sick, died three days afterwards. 
The assessment was returned by the company on learning the facts. There 
was evidence of previous acceptances of overdue assessments. 

Held, That it was not error to instruct that a waiver might be found if the 
past dealings were such as to lead a prudent man to believe the assess- 
ment would be accepted regardless of health, but if he would only be 
led to believe that acceptance was conditional on health, there was no 
waiver. 

Held, That the letter accompanying the forwarding of the assessment was 
proper evidence of tender. 

Error in admission of evidence on other matters is cured by a charge elimi- 
nating all such matters from the consideration of the jury. 

When the charge covers the matter embraced in a request to charge, a refusal 
to specifically so charge is not error. , 

A judgment will not be reversed as against evidence, where no request for an 
instruction for a verdict was made, and requests were made to charge the 
jury on specific points implying acquiescence inits submission. Hartford 
Life § Annuity Ins. Co. vs. Unsell, 481. 

7. Ossections tTo.—An objection to a question because it is leading does not 
raise the question as to whether such question is competent or not. 

The admission of evidence that does not materially prejudice the rights of a 
party is not sufficient ground for the reversal of a judgment. 


Where the answer to a proper question is objectionable, the remedy is by a 
motion to strike it out. 

An error predicated upon alleged erroneous instructions, not excepted to, can. 
not be examined in this court. Kansas Farmers’ Fire Ins. Co. vs. Hawley, 75. 


8. Or Consumption.—The insured stated in the application that he had 
never had consumption. A physician testified that afew weeks before the 
application he had been professionally called and treated him for con- 
sumption, and discovered bacilli in the sputum. The company’s medical 
examiner testified that he appeared free from disease. There was testi- 
mony that the cough for which he was first treated had disappeared, 
and he appeared healthy until shortly before his death from rapid con- 
sumption about seven months later. 


\ 
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Held, That the bacilli were not, under the circumstances, conclusive 
evidence, and the question whether he had consumption when the policy 
was issued was for the jury. Tucker vs. United Life § Acc. Ins. Ass’n, 569. 


9. Or IpEenTrTy or Corpse.— Revised Statutes § 921 construed as to consoli- 
dation of actions, challenges, and separate verdicts. 

Where evidence as to the identity of a corpse found at a camp claimed to be 
that of insured is contradictory, letters written a few days before by 
insured to his sister and betrothed, stating that he was going to that 
neighborhood, are admissible as evidence of his intentions, and as cor- 
roborative of the evidence that the body was that of insured. Mut. Life 
Ins. Co. vs. Hillmon, 701. 


10. Or Paysician as To HeaurH.—The defense was that insured stated that he 
was in good health, whereas he was under the care of a physician. 


Held, that the evidence of the physician as to the number and dates of his 
calls was admissible unless shown that such information was acquired 
by the physician while attending the insured and was necessary to 
enable him to act in a professional capacity. 


Sec. 834 of the Code does not prohibit the company from showing that the 
insured was sick and attended by the physician, nor the physician from 
testifying that he called, nor the number of his visits. 


Where the evidence of the physician was taken by interrogatories, and direct 
interrogatories were excluded it was error to admit a cross-interrogatory 
as follows. ‘If you shall have stated in answer to the fifth direct inter- 
rogatory the cause of death of Jarvis Patten, state now further whether 
you did not acquire such information in attending said Patten as a 
patient in a professional capacity and whether such information was 
not necessary to enable you to act in that capacity?” 

Where the evidence of the physician was excluded, and the company then 
sought to show from the daughter of the insured the time and extent of 
his sickness, it was not bound by her evidence, as she was a hostile 
witness. Patten vs. United Life § Acc. Ass’n, 678. 


11, OF Varvation.—Evidence of parties in the same line of business, who 
have casually seen the stock in the store, is admissible as to its value. 

Where the insured has testified generally as to the value of his stock, the 
admissibility of leading questions as to particular classes of goods is at 
the discretion of the court. 


Where letters of the defendant are offered as evidence by plaintiff, he is also 
entitled to read with them letters of his own forming a part of the same 
correspondence. Graves vs. Merchants § Bankers’ Ins. Co., 884. 


12. Rutieés as To.—It is no excuse to an insurance company for delaying pay- 
ment on a life policy that a report was current and generally believed in 
the neighborhood in which the person whose life was insured resided that 
he was not dead, but had absconded, for the purpose of defrauding the 
company and, other like companies; nor is such report admissible to cor- 
roborate witnesses who testified that they saw him alive after his disap- 
pearance; nor is it admissible to repel an imputation cast by plaintifi’s 
counsel upon the company that it had originated the report, although the 
circumstances might show that such an imputation was unfounded, and 
although the plaintiff herself, as well as others, communicated the report 
to the first insurance agent who visited the neighborhood. Travelers’ Ins. 
Co. vs. Sheppard, 475. 

13. Rutziyes as To.—It is hurtful error for the court, in presence of the jury, 
to have some of the private papers of one of the parties marked for iden- 
tification, at the instance of opposing counsel, over the protest of counsel 
having the custody and control of the papers, they not having been offered 
in evidence so as to become “ assets of the case.” Such an interference 
might be construed as implying a suspicion in the mind of the court that 
the papers would be unfairly dealt with, and that marking them was a 
needful precaution to prevent it. 

It impairs the right of fair and orderly trial to allow counsel for one of 
the parties to disparage evidence offered by his adversary as it comes In 
by making to the court, in the hearing of the jury, an address upon the 
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infirmities of the evidence, the counsel declaring at the same time that 
he does not object to its reception, but desires it to be received. 


Complaint to the court, pending the trial, that improper intercourse is 
carried on by a party with some of his witnesses who have been seques- 
tered ‘‘ under the rule” to await their examination, should not be made 
in the presence and hearing of the jury; but, if necessary, the jury should 
be retired in order to afford fit opportunity for making the complaint, 
and having it investigated. Whetner merely putting witnesses ‘‘ under 
the rule ” inhibits all intercourse with them before they are examined or 
only forbids intercourse for an improper purpose, quere ? 


It is highly reprehensible for a ministerial officer in attendance upon the 
court tomake publicly, in the purlieus of the court, remarks about a 
pending case, calculated to depress, discourage, or overawe the witnesses 
for one of the parties who have been sequestered by the court, and are 

waiting to be called for examination; butin this case the imputed mis- 
conduct is not fully verified, nor does it appear that any actual harm 
resulted. 


The death of the plaintiff's husband being fairly questionable ander the 
evidence adduced at the trial, no reason appears for imputing bad faith 
to the company in refusing to pay the policy, or for awarding against it 
damages and counsel fees, under the statute, on account of such refusal. 
Travelers’ Ins. Co. vs. Sheppard, 475. 

14. SzawortHy—F irre as Cause oF Loss -ABANDONMENT.—A canal boat loaded 
with lime was discovered to be on fire. On removing the lime on deck, 
the deck was found to be so hot that the boat was scuttled. Evidence 
was given that the lime was not wet when loaded and that the hatches 
were closed; also that the boat was in good repair. 

Held, That a non-suit on the ground that the slacking of the lime was du 
to a leak, and that the boat was unseaw orthy, was not justified by the 
evidence. 


Evidence of smoke issuing from the hold, of the pitch oozing from seams in 
the deck from heat, and of pieces of the barrels burned like charcoal, was 
evidence of a fire as proximate cause of loss. 


The agent examined the wreck and received a verified statement of the loss 
from the captain, afterwards the adjuster wrote to the agent that he 
would raise the boat. Some weeks later the insured made proofs and 
assigned his interest to the insurer, which retained the assignment, and 
afterwards obtained from the captain a further detailed statement. 


Held, That it was error to holdas a matter of law that an abandonment had 
not been made and accepted. Singleton vs. Phenix Ins. €o., 499. 


15. Trrt—E—AGENT— WAIVER OF ProoFs BY ADJUSTER SHELVING AS ParT oF BuILpD- 
inc.—The fact that the insured has no written evidence of title is not 
proof that his title is not fee simple as represented in the application. 
The question concerns the extent, not the form, of ownership. 

Where there was evidence tending to show an agency on the part of one pro- 
curing the insurance and a ratification by the insurer, a finding that he 
was the authorized agent will not be disturbed. 


Evidence of the agent’s acts in connection with procuring the insurance is 
admissible as evidence of }is authority. 


Where an adjuster visits the premises and estimates the cost of replacement, 
without objecting to the proofs of loss furnished, it is a waiver of their 
sufficiency. 

Whether shelving and counters are part of the storehouse depends on whether 
they could be removed without damage to the building, and is for the 
jury. Capital City Ins. Co. vs. Caldwell, 776. 


See Accrpent 4, 5, 6, 7, 8, 9; ADsustmENT; AGENT 3; ApPLicaTION 1, 4; ARBITRA- 
TION 2, 4, 6; ASSESSMENT |; BENEVOLENT Society 11; CaNncELLaTion 1; CRED- 
IToR 1; ForetaN Company 2; INTEMPERANCE; Measure or DamaGEs 1; MEDICAL 
ATTENDANT; New TriAt; Practice 1, 2; Premium 3; Proors or DeatH; Loss 
1, 2; Risk 2; SzveraBLe Contract; Suicipe 3; THerr; Titte 5, 12; Vanva- 
TION 1, 2; WaIvER 5; WAREHOUSEMAN, 
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EXPLOSION. Sev Accrpent 12; Gasonine. 


FACTORY. See Use; Vacant 7. 


FALL OF BUILDING. See Puate Guass. 
FOOT. See Accrpent 15. 


FOREIGN COMPANY. 


1, AuTHoRITY oF SUPERINTENDENT—Qvo WarRrANTO—RETALIATORY Law.—1. A 
foreign insurance company, exercising in this state franchises and 
privileges without authority of law, may be ousted therefrom by a pro- 
ceeding in quo warranto: State ex rel. vs. Life Insurance Company, 47 
Ohio St., 167. 


2. The issuing of a license to a foreign insurance company to do business in 
this state, by the superintendent of insurance, is a ministerial and not a 
judicial act; and is, therefore, not a bar to a proceeding in quo warranto, 
where it is charged with exercising franchises and privileges without 
authority of law. 


3. The provisions of section 282, Revised Statutes, imposing on insurance 
companies of another state or nation, doing business in this state, the 
same obligations and prohibitions that are imposed in such other state 
or nation upon Ohio companies doing business therein, are retaliatory in 
character, and must, therefore, be confined to such cases as fairly fall 
within the letter of the statute. 


4. To make a case for the application of the retaliatory provisions of section 
e 282, Revised Statutes, against an insurance company of another state, 
it must be made to appear that an Ohio company has been formed in this 
state to do substantially the same kind. and lines of insurance; and 
would, by the laws of that state, be precluded from transacting the same 
therein, or be subjected to burdens not imposed by the laws of this state 

on such foreign company. 


5. The making and filing, for the purpose of profit, of articles of incorpora- 
tion in the office of the secretary of state, do not make an incorporated 
company ; such articles are simply authority to do so. No company exists. 
within the meaning of the statute, until the requisite stock has been 
subscribed and paid in, and the directors chosen. State ex rel., Atty. Gen’l, 
vs. Ins. Co., 673. 

2. EvipENCE oF UNAUTHORIZED INSURANCE—CONSTITUTIONALITY OF ResatE Law.— 
The question of variance considered. 


Evidence that the company was doing business in the state, that the defend- 
ant represented it, and that it was held out as a corporation was, in the 
absence of objection, sufficient evidence that a foreign corporation was 
lawfully carrying on business in the state. 


The statute of New York which makes it a criminal offense for an agent to 
pay a.rebate to induce any person to insure is not unconstitutional on 
the ground that it arbitrarily and unjustly abridges natural rights and 
personal liberty in the conduct of business. The legislature has the 
right to prescribe terms under which insurance corporations may do busi- 
ness, in the interest of the public, and may correspondingly regulate the 
conduct of the agent. 

The fact that the company is a foreign corporation can make no difference. 
People vs. Formosa, 1017. 

8. Srrus or—Taxation.—The legislature has the power to separate the situs 
of corporeal movables from the domicile of the owner for the purpose of 
taxation. 

If a right be incorporeal and intangible, such as a debt, which is not the 
property of the debtor in any sense, being his obligation, and having 
vaiue only in the hands of the creditor, its situs is necessarily where it is. 
owned, and not where it is due. 
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A foreign insurance company, domiciled out of the state, and collecting pre- 
miums here, is not liable for a tax levied on the said premiums, being 
‘‘ credits” having their situs at the domicile of the company. 

The agencies of foreign companies, established in compliance with Act of 
1877, requiring them to have business residences in the state, are not an 
election of domicile changing the situs of the said incorporeal rights. 
Bailey vs. Board of Assessors, 671. 


See ConstRucTION 2. 


FORFEITURE. 


WHEN Nor SusTAINABLE—SUBROGATION IN CasE OF ASSIGNMeNT TO MorTGAGEE.— 
A contract of insurance, where the insurer has received and retains the 
consideration, is to be sustained if possible, and should not be defeated 
upon any ground which does not materially increase the risk. 

Where the mortgagor assigned a policy of insurance to the mortgagee as part 
security for the mortgage debt, upon the satisfaction of the mortgage he 
becomes subrogated to the rights of the mortgagee in the policy, and 
may maintain an action thereon for a loss. 

A forfeiture in a policy of insurance may be waived where the insurer is in- 
formed of the facts out of which a forfeiture is claimed, but thereafter 
continues to treat the contract as binding, and induces the insured to act 
in that belief. Billings vs. German Ins. Co., 929. 


See Evipence 4; Premium 1. 
FRAUD. See Compromise 2; TrriE 18; Vatuartion 2; Warver 1. 


FREIGHT. See InsuraBie INTEREST 2, 
GAS. See AccrpEnt 3. 


GASOLINE. 


PROHIBITED RiskK—Expiosion.—Where by the terms of a policy issued without 
inquiry, and without an application or any representations, by a fire 
insurance company, the use of a certain article upon the insured premises 
is prohibited, and there is nothing about the description of the property 
insured which necessarily implies or indicates the use of the forbidden 
article, the insurer does not waive the condition, nor consent to an ex- 
isting use which could have been ascertained by reasonable investigation. 

As a general rule, where there is no application for insurance, the insured is 
bound by the conditions found in the policy which he has accepted and 
retained without objection. 

The defendant insurancé company issued its policy to plaintiff, whereby it 
indemnified him from loss by fire of his dwelling-house. There was a 
condition in the policy that if gasoline was used upon the premises the 
policy should be void. It was issued without inquiry, and without an 
application or any representations on plaintifi’s part. Reasonable inves- 
tigation would have disclosed that plaintiff was then using a gasoline 
stove, and the fire which subsequently destroyed the house was caused 
by an explosion of this stove. 

Held, That plaintiff could not recover on the policy. McFarland vs. St. Paul 
F. § M. Ins. Co., 879. 


GENERAL AVERAGE. See SrranpDine. 


GIFT. See Trriz 12. 


GUARANTY FUND. See Mutvat Company 6. 
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HAY IN STACK. See Dzscriprion 2. 
HAZARDOUS USE. See Construction 3. 
HEALTH. See Evmence 10; Remnsurance. 

HEIRS. See Benevoient Socrery 9. 
HERNIA. See Accrwent 6, 


HOMESTEAD. See Tittz 8. 
HUSBAND. See Trrzz 10. 


INCUMBRANCE, 


1. Acts or AGENT AND ADJUSTMENT As A WaiveR.—The policy provided that it 
should be void if incumbered by judgment or otherwise. With knowl- 
edge of judgment liens, the agent called on insured, received explanations, 
demanded an appraisement, which was submitted to, and an adjustment 
made preventing the instfred from rebuilding for nearly five months. 

Held, That the facts justified a finding of a waiver of the incumbrances, 
McFarland vs. Kittanning Ins. Co., 555. 


2. Warver By Acent.—The policy provided that it sheuld be void in case of 
incumbrance unless duly authorized by the agent. A mortgage was 
placed on the property without such consent, and the agent was: after- 
wards requested to endorse on the policy, loss payable to the mortgagee, 
but declined because it was already payable to a prior mortgagee, adding, 
however, that he thought it would be all right. 


Held, That this was not a waiver of the condition requiring consent to be 
endorsed by the agent. Bosworth vs. Cleary, 184. 


3. Warver By AGENT.—Insurance was solicited by insurance agents on a hotel 
in Florida. The owner authorized the agents to select the companies, 
and informed them of the incumbrances. He received the policy from 
the agents and paid them the premiums. The policy provided that if 
the incumbrance was not stated in the application nor indorsed on the 
policy it should be void. Neither the application, which was prepared 
by the agent, nor the policy, mentioned the incumbrances. 


Held, That the incumbrances were waived by the agents, who were authorized 
to make such waiver irrespective of a Florida statute making any party 
transmitting policies or premiums the agent of the company. Lyon vs. 
Ins. Co., 188. 


See Acrent 11; AnrenaTion; Watver 4, 5, 


INDUSTRIAL INSURANCE. 


1. AurHority or Company As To Benericrary.—An industrial policy provided 
that the company might pay the sum insured to any relative by blood or 
connection by marriage of the assured, or to afiy person appearing to 
said company to be equitably entitled to the same by reason of having 
incurred expenses in any way on behalf of the insured for his or her burial, 
or for any other purpose, and that the production of a receipt signed by 
any such persons, or any other sufficient proof of such payment to any or 
all of them, should be conclusive proof of payment to the parties entitled 
thereto and of the satisfaction of all claims under the policy. 


Held, That the company had discretionary power to judge of the party en- 
titled to the money, and payment to one to whom insured was indebted 
for board and funeral expenses was conclusive as against claims of his 
administrator. Thomas vs. Prudential Ins. Co., 656. 

2. Trrtz or AssicNEEs.—An injunction will not lie to restrain the collection 
of claims against an insurance company of another state by assignees of 
policy-holders who had surrendered their policies and had given receipts, 
but who alleged that the surrenders were fraudulent. The claims were 
assignable. 
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An assignment under seal for a fictitious consideration, but accompanied by 
another paper stipulating that the assignee should prosecute the claims 
and share with the assignors, but might be relieved of this obligation by 
re-assignment, was validly made. Metropolitan Life Ins. Co. vs. Fuller, 584. 


INDUSTRIAL POLICY. See Trrzez 14. 
INHABITANT. See Construction 2. 
INSANITY. See Benevotent Socrery 14; Surcre 1. 


INSOLVENCY. 


1. Recovery 1n CasE oF Murua Company.—Where in an application against a 
mutual company it admitted insolvency, was adjudged insolvent, and a 
receiver was appointed, the members cannot recover for subsequent losses, 
although the policies provide that the insured must be notified in case of 
cancellation by the company. 


The court in such case will be presumed to know of the insolvency, and a 
finding of the specific fact in the decree is unnecessary. Reliance Lumber 
Co. vs. Brown, 794. 

2. Ricuts or Creprror.—Policies were taken out by the insured for his own 
benefit. After the payment of two premiums he became insolvent, and 
the policies were mentioned to his assignee among other assets. Apparently 
deeming them of no value, their surrender was not asked for, and shortly 
before his discharge from insolvency under the Canadian act, the policies 
were surrendered by the insured to the company in exchange for others 
payable to his wife. Some years later he again became insolvent. 

Held, That a subsequent creditor could not claim an interest in the policies, 
on the ground that they had been fraudulently withheld from former 
creditors. Barbour Adm’r vs. Conn. Mut. Life Ins. Co. et al., 3. 


See AssEssMENT Company 1; INsuRABLE INTEREST 1; Mutuat Company 7; T1TLE 4. 


INSURABLE INTEREST. 


1. Estate my Case or INsoLvVENcy—WaAtvEeR oF Notice AND Proors or Loss.— 
R. executed a mortgage to plaintiff, and afterwards, with knowledge of 
plaintiff, executed a deed of trust to S. for the benefit of his creditors, 
and stipulating for the reconveyance of any residue to himself. It did 
not appear that S. did any thing under the deed. R. remained in pos- 
session, claiming to be owner, and died insolvent. Subsequently plaintiff 
procured the policy in suit, insuring the estate of R., with loss paya- 
ble to himself as ‘‘ mortgagee as interest may appear.” The policy pro- 
vided that it should be void if the exact interest of the insured, whether 
as owner, trustee, consignee, factor, agent, mortgagee, lessee, or other- 
wise, was not truly stated. 


Held, That the term estate sufficiently described the interest insured. 


Held, That the fact that plaintiff had foreclosed and prosecuted to a judg- 
ment entered, but nosale had been made, did not affect his description of 
his interest as mortgagee, and the omission of any statement as to the 
judgment was not material. 


Held, That where notice of loss was given after nineteen days, and subsequent 
proofs were received and retained without objection, and were afterwards 
amended upon request, an objection that the notice was not given forth- 
with was waived. 

Proofs of loss by plaintiff and administrator and one of the heirs of R., 
received without objection, cannot afterwards be objected to on the trial 
on the ground that the parties were not authorized, Weed vs. Hamburg 
Bremen Fire Ins. Co., 577. 

2. In Case or ADVANCE ON VESSEL AND FREIGHT.—The plaintiff. having ad- 
vanced money on a pledge of the vessel and freight, the master of which 
executed a paper hypothecating to thé plaintiff the freight and ship to 
secure the loan with priority over every otlier credit, and stipulating that 

VoL. XXI.—69. 
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the master or owner should not take any other advances on freight at a 
port of loading, or if they did, they should return the present loan even 
if the vessel were lost. Other advances were procured and the vessel was 
lost. The policy was issued by defendant, insuring plaintiff against loss 
of the vessel. 

Held, That the insurable interest of plaintift was not affected by the subse- 
quent loan without its knowledge, and plaintiff could elect to proceed 
— the master or owner or the insurer, nor was plaintiff’s interest 
affected by the personal liability of the master for such subsequent 
advances. Cassa Marittima vs. Phenix Ins. Co., 449. 

3. Or TRUSTEE—WAIVER oF Vacancy By AGENT.—Plaintiff took’ conveyance in 
trust to sell and distribute proceeds, and agreed to take possession and 
care for the property and keep it insured. He insured as trustee. His 
son was general agent, knew the facts, and issued the policy with 
knowledge of vacancy. No representations were made or asked from 
plaintiff. 

Held, That the plaintiff had an insurable interest, and the knowledge of the 
agent bound the company. Cross vs. National Fire Ins. Co., 571. 


See CrepiTor 1; Tirtte 18; WIFE. 
INSURANCE SUPERINTENDENT. See Foreren Company 1. 


INTEMPERANCE. 


Mepicat Evimence.—Evidence of the wife that a physician prescribed 
alcoholic stimulants in her presence is admissible where the defense is 
intemperance. 

Where the policy stipulated that it should be void if the insured should so 
far impair his health as to become intemperate, and the court instructed 
to that effect, an additional instruction that it was not necessary that 
such impairment should result in death was properly refused. Nor was 
it error to instruct that impairment or death resulting from alcoholic 
stimulants, taken in good faith under medical advice, was not a violation 
of the stipulation. 

An instruction that the jury may reject the diagnosis of a physician testify- 
ing as to cause of death was not error. 

Where the jury are instructed that the evidence need not be convincing 
beyond a reasonable doubt, it is not predjudicial error to instruct that it 
must decidedly preponderate. 

A refusal to charge that the evidence of the attending physician as to cause of 
death is prima facie, and a charge instead, that it is entitled to the weight 
of a learned physician who had personal knowledge, and saw the insured 
shortly before his death, is not error. tna Life Ins. Co. vs. Ward, 289. 


INTEREST. See Acent 113 Arsrrration 6. 
INVENTORY. See ARBITRATION 2. 


IRON SAFE. 


Construction or CLause.—The store insured was kept open after dark for 
business, as was the custom; but the door was kept locked, and customers 
knocked for admission. The bookkeeper left for a few minutes, intend- 
ing toreturn. But during his absence the fire occurred. 

Held, That the store was open for business within the meaning of the policy 
clause, which required the books to be locked in an iron safe at night, 
and at all times when the store was not open for business. Sun Mut. Ins. 
Co. vs. Jones, 56. 


JOINT POLICY. See Action 3. 
LESSEE. See Tririe 1, 
LETTER, See Cance.xuation 5. 
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LEVY. See Mutvat Company 5. 


LIMITATION. 


1. In Case or Arsrrration.—The policy provided that no suit should be main- 
tained until after an arbitration and award, nor unless the action was 
begun within twelve months from date of fire. 

Held, In the absence of limitation as to time within which arbitration must 
be had, the limitation does not begin to run until an award is made. 
Hong Sling vs. Royal Ins. Co., 718. 

2. WHEN iT Berns. —The policy required that action should be begun within 
a year from date of loss, and that payment should be made in sixty days 
after ‘‘ the loss shall have been ascertained and proved.” 

Held, That the limitation begins to run from date of proofs, not date of loss. 
Sun Mut. Ins. Co. vs. Jones, 56. 

8. WueEn 1T Becins.—A statute provided that action should not be brought 
until the expiration of ninety days after notice of loss. 


Held, That an action brought after the policy was payable by its terms, but 
within the ninety days, was premature. Taylor vs. Merchants § Bankers” 
Ins. Co., 117. 


4, WHEN rT Bears. - A twelve-months’ limitation in a policy of fire insurance,. 
within which the assured must sue for a loss, is not waived by conduct. 
of the insurance company calculated to make the former believe that the 
loss will be paid, provided such conduct ceases, so as to leave a reason- 
able time within which to sue; and seven months of the twelve is consid- 
ered ample time. 

A limitation of twelve months from the date of the fire within which to sue 
on a policy of fire insurance commences to run from such date. Steel vs. 
Phenix Ins. Co., 242. 

5. WHEN iT Beorns.—The policy provided that action must be brought within 
six months after the fire, and also that the loss should not be payable 
until after an examination as to the loss by the company if required. 

Held, That when the cause of action accrued within one month of the fire, 
the limitation began to run from the date of fire, and an action began 
more than six months after was too late. Meesman vs. State Ins. Co., 256. 


See Accrpent 14; ApsusteR 2; ApPLicaTIon 4; Proors or Loss 1. 
LOCOMOTIVE. See Accrpent 10. 
MAIL. See BeNnEvouent Soctety 11. 


MEASURE OF DAMAGES. 


1. Eviwence.—Evidence considered as to measure of damages, and the claim 
held to be excessive where the insured, a tailor, claimed to have pur- 
chased goods largely in excess of his means, and his statements were con- 
tradicted by his neighbors, by the firemen, and the agent. Epstein vs. 
State Ins. Co., 612. 

2, Evipence.—Where the measure of damages is the cash value at time of loss, 
such value must be proved, and proof is not waived by an agreement 
that proof of loss had been duly made. 


Insurance for $2,000, based on an application for $3,000, is not proof of the. 
actual amount or loss. 

Cost in case of reversal of judgment considered. Home Ins. Co. vs. Stone River 
Nat. Bank, 898. 

3. In Casz or StanpsRD Poticy.—The Michigan standard policy provides that 
the loss should be ascertained according to the actual cash value at the 
time and place of fire, and should in no case exceed the cost to the insured 
to then repair or replace. 

Held, in the case of a lumber merchant insured, that the measure of damages 
was the actual cash value at time and place of loss and not the reduced. 
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cost, for which insured could replace through the use of his own mill and 
standing timber. Mitchell vs. St. Paul German Fire Ins. Co., 1008. 


See AssEssMENT 3; EvipENcE 5; MortGaceE 4; THEFT. 


MEASURE OF RECOVERY. See ABANDONMENT 2; ADVANCES; BENEVOLENT 
Socrery 13. 


MEDICAL ATTENDANT. 


EvmpENceE OF MISSTATEMENTS IN APPLICATION.—Statements of the medical 
attendant as to cause of death put in evidence by the beneficiary without 
qualification, where the only requirement in the policy is that proofs of 
death must be furnished, are admissible as evidence to show false 
answers by insured in the application and breach of warranty. Helwig 
vs. Mut. Life Ins. Co., 660. 


MILL COMPANY. See Mutua Company 7. 


MORTGAGE. 


1, AGENT oF Company oR INSURED—ENTIRE OR SEPARABLE Contract.—A Wiscon- 
sin statute provided that, whoever solicitsinsurance in behalf of a com- 
pany, or transmits a policy or application, or collects or receives any 
premium, or aids in doing either, should be deemed an agent of the 
company. 

Held, That where the agent, through whom the company had issued the policy, 
sometime afterwards assisted the insured to procure a mortgage in viola- 
tion of a policy provision, which the agent testified he had forgotten 
about, the statute could not be invoked to claim a waiver of forfeiture. 

The policy insured a building and personal property therein for specific 
amounts. 


Held, That the forfeiture as to the building was a forfeiture also as to the 
contents. Stevens vs. Queen Ins. Co., 443. 

2. CraTTEL a8 CHANGE OF INTEREST.—One of the partners insured on personal 
property gave a chattel mortgage on the property to secure an individual 
debt. The policy provided that it should be void if the property were 
encumbered by a chattel mortgage or a change took place in interest. 

Held, That there was a change of interest within the policy. Olney vs. German 
Ins. Co., 669. 

3. ConstrucTION or CLausE.—Mortgage clause in insurance policy construed, 
and held to embody the promise of the mortgagee to pay insurance pre- 
mium in case of the failure of the morgagor to pay it. St. Paul F. & M. 
Ins. Co. vs. Upton., 190. 

4. INctusIon oF PersonaL Property—Proors or Loss—MEAsurRE oF DamMaGEes— 
Evivence. —Some shelving, included in a policy on a stock of goods and on 
storefurniture, was attached to the building, and, unknown to the agent 
and insured, was thereby included in a mortgage. 

Held, That a failure to state the fact was not the omission of a fact material 
to the risk within the meaning of the policy. 

An averment that the insured concealed such fact may be met by evidence 
that the agent was informed by insured without pleading waiver. 

Whether a subsequent mortgage on the building, containing such fixtures, is 
an increase of risk, is for the jury. 

Where the proofs of loss were prepared by the agent with the assistance of 
the insured, who was guilty of no concealment or fraud, the proofs are 
not conclusive as to the actual amount of loss. Crittenden vs. Springfield 
F. § M. Ins. Co., 726. 

5. Payment Pro Tanto.—1. In an action to foreclose a mortgage, where the 
court finds that the plaintiff issued a policy of insurance to one of the 
defendants upon a dwelling-house situated upon mortgaged premises,and 
made the loss payable to the mortgagee. and that the mortgagee assigned 
the notes, mortgage, and such policy to another, with the knowledge of 
the insurer, and that the property insured was totally destroyed by fire, of 
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which the company had notice, and that it inspected the loss, and, after 
such inspection, paid the amount of the policy to the assignee, and took an 
assignment of the notes, mortgage and policy to itself, held, that such find- 
ings are sufficient to show an indebtedness upon the part of the plaintiff 
to the defendant to an amount equal to the policy, and that such payment 
should be considered as a satisfaction pro tanto of the amount due on the 
notes and mortgage. 

2. The special findings of the court considered, and found to be supported 
by the allegations of the answer. Home Ins. Co. vs. Marshall, 845. 


See Acrent 10; Contract 2; Trruz 6, 7, 9, 11. 


MORTGAGEE. 


1. InteGan Sare—Contrisvtion.—The policy provided that it should be void 
in case of any sale or transfer or change of title, or of any undivided 
interest, or the entering or foreclosure of a mortgage. 

Held, That an illegal sale by a mortgagee under a power of sale which was 
subsequently set aside, the insured remaining in possession, was not a 
violation. 

Held, That insurance taken out by the mortgagee without the consent of in- 
sured is not a violation of a provision against other insurance ‘‘ by the 
insured or any other person or parties interested.” - 

Such insurance by the mortgagee is not contributory although the mortgagor 
insured, in a suit to redeem, compelled him to account for the money 
collected as a trustee ex maleficio. Niagara Fire Ins. Co. vs. Scammon, 
592. 

2. In Casz or ArsitraTion.—In case of endorsement of ‘‘ loss payable to mort- 
gagee” at the request of insured, the mortgagee and not the mortgagor 
is the proper party in an arbitration, and an award through arbitration 
of the mortgagor and the company is not binding on mortgagee. Berg- 
man vs. Ins. Cos., 271. 

3. In Cask or Poticy Vor ss To Mortcacor.—When, by reason of a sale and 
conveyance of the insured premises, without the consent of the insurer, 
a fire insurance policy has become void as to a mortgagor owner and his 
successor in interest, but, by the terms of the instrument, is still in force 
as to the mortgagee, and init the company has been expressly authorized, 
in case of a loss, to pay the whole amount of the debt to the mortgagee, 
and take a transfer and assignment thereof, and of all securities held for 
its payment, the mortgagor or his successor have no beneficial interest in 
the policy, and cannot compel an application on the debt of the amount 
due upon a loss. 

The amount due on a loss under such a policy and such circumstances is not 
a fund for the payment of the mortgage debt, but becomes a fund for the 
reimbursement of the insurance company. Sterling Fire Ins. Co. vs. 
Beffrey, 274. : 

4, SuBrocation—VacantT.--1. An insurance policy provided that the loss, if 
any, should be payable to the mortgagee; that as to the mortgagee the 
policy should not be invalidated by the act or neglect of the mortgagor ; 
and that, if the insurance company paid the mortgagee, claiming that, as 
to the mortgagor, no liability existed, it should, to the extent of such 
payment, be subrogated to the rights of the mortgagee. Held, that the 
insurance company, on payment to the mortgagee, did not become subro- 
gated to his rights unless it was in fact not liable on the policy as against 
the mortgagor. 

2. A court of equity will not hold a policy of insurance void because the 
premises have become vacant, contrary toa condition in the policy, where 
the evidence wholly fails to show that the building would not have been 
burned precisely as it was if it had been occupied. Traders’ Ins. Co. vs. 
Race, 1023. 

5. Waiver or Forectosure.—The policy, with loss payable to mortgagee, pro- 
vided that it should be void in case of foreclosure without consent. The 
mortgagee began foreclosure proceedings, and afterwards wrote request- 
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ing consent, and pleading ignorance of the provision; no reply was made. 
A decree of foreclosure was obtained, and afterwards the fire occurred. 
The insured refused to execute proofs of loss, and they were furnished 
by the mortgagee, but rejected on the ground that they were not made 
by the insured, us required by the policy~ 


Held, That the failure of the company to reply to the letter, and the rejection 


of proofs on the ground alleged, did not waive the forfeiture incurred 
through foreclosure. Armstrong vs. Agricultural Ins. Co., 431. 


See ForFrerrurE; SUBROGATION. 
MORTGAGOR. See Action 2; MortGaGEe 3. 


MUTUAL COMPANY. 


1. AssESSMENT IN CasE or WiTHpRAWAL.—The charter of a mutual company 
provided that a member might withdraw by returning his policy and 
paying all assessments due. 


Held, That the payment of assessments by a member, and direction to the 
secretary to take his name from the books without returning the policy, 
did not terminate the membership. 


Where the secretary testified as above, but insured denied requesting to 
withdraw, and that he simply paid assessments when called on, a charge 
that the insured squared up all his accounts with the company was 
error. Schroeder vs. Farmers’ Mut. Fire Ins. Co., 1020. 

2. AUTHORITY OF OFFICERS TO ConTRACT AND WAIVE ConpDITIONS —SEVERABLE 
Conrract.—The policies of a mutual company under the by-laws required 
the approval of the directors. The officers acted as an executive com- 
mittee for the directors when not in session. The secretary applied for 
insurance on his own property. It was approved by the vice-president, 
and the secretary filled in and signed as secretary a policy already signed 
in blank by the vice-president, charging himself with the premium, less 
commission. While the application was not treated by the executive 
committee in the customary manner, there were acts tending to show its 
endorsement of the risk. 


Held, That the secretary could not, as an official, approve his own applica- 
tion, but the approval of the vice-president bound the risk until notice 
to the contrary. 


Held, That the question whether the approval of the vice-president and 
executive committee was procured by fraud, and whether there was a 
valid contract, was for the jury. 

Held, That the officers of a mutual company have a right to waive the 
invalidity of a voidable policy, in the absence of a statutory power on 
the part of members to make regulations for the company’s guidance. 


Held, That where insurance is made in gross on property separately valued, 
the contract is severable. Pratt vs. Dwelling-House Mut. Ins. Co., 146. 


3. By-Laws as Parr or Poricy.—Paragraph 3437 of the General Statutes of 
1889 requires that all policies issued by mutual fire insurance companies 
organized under the laws of this state shall have attached thereto printed 
copies of the by-laws of the company, which must be signed by the 
president and secretary of the company as well as the assured. The sig- 
natures of the president and secretary attached to the policy only are 
not sufficient, notwithstanding the fact that the by-laws are printed on 
the same sheet of paper. Where the by-laws are not signed in accordance 
with the statute, by the president and secretary of the company and the 
assured, they do not become a part of the policy. Capitol Ins. Co. vs. 
Bank of Blue Mound, 521. 


4, Cash Poticy Nor Unrra Vires.—Where a mutual company has no power 
to issue a cash non-participating policy, and the statute provides that 
in case of loss an assessment should be made on “all property insured,” 
the payment of a premium all in cash, instead of in a note as contemplated, 
does not. render the policy ultra vires and void, since thé insured is still 
liable to assessment. Rundle et. al. vs. Kennan, 80. 
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5. CLASsIFICATION—LEvy ON Premium Notr.—A Kansas statute required that 
in case of mutual companies, the business of each class of policies should 
be conducted separately and independently of the other, and that in no 
case should the premium notes of one class be assessed to pay the losses . 
or expenses of another; also, that the goods contained in buildings used 
for merchandise should be insured in the second and not in the first class. 


Held, That where the policy shows that it was issued as of the second class, 
a general judgment against the company by the insured cannot be 
enforced against property expressly devoted to payment of losses on 
property insured under the first class, and the premium notes of such class 
cannot be levied on where the insurance was effected with knowledge of 
the statute. 

Where the execution is directed to the sheriff of another county in which the 
company is also doing business, application may be made to the court in 
such county to prevent a sale. Naill vs. Kansas Farmers’ Fire Ins. Co., 980. 

6. Guaranty Funp—U.urra Vires.—A contract between a mutual fire insur- 
ance company and its policy-holders, by which the latter are to establish 
a guaranty fund against the present and future indebtedness of the com- 
pany, in the absence of any authority in the charter, is ultra vires, and 
void. Kennan vs. Rundall, 524. 

7. MEMBERSHIP IN CasE oF Mitt Co,-- ASSESSMENT OF PREMIUM Notes IN CASE OF 
Insotvency.—By chapter 180, Laws 1885, ‘‘ millers’ and manufacturers’ 
mutual insurance companies,” organized under chapter 91, Gen. Laws 
1881, having the specified amount of ‘ capital,’”? were authorized to 
enter into contracts of simple ‘‘all cash” (not mutual) insurance to 
the limited extent specified. 

A policy in the ordinary form of such contracts held to be a contract of simple 
(not mutnal) insurance. The holder did not become a member of the 
company, and upon the termination of the policy by insolvency proceed- 
ings the right of the holder to a repayment of the unearned premium is 
not inferior to the claims of other policy-holders who have suffered loss 
by fire. 

The premium notes of members of the corporation are subject to assessment to 
pay such unearned premiums. Jn re Minneapolis Mut. Fire Ins. Co., 546. 

Noricr or AssessMENT.—-The articles of association of a mutual company 
provided that the members should pay their assessments within thirty 
days after receipt of notice. A by-law provided that notice of assess- 
ments should be given by publication in the newspapers. 

Held, That evidence of actual notice to the member is requisite to forfeiture 
for non-payment. Schmidt vs. German Mut. Ins. Co., 997. 


See Insotvency 1. 


NEGLIGENCE. 


EFFEct oF RELEASE TO WRONGDOER—SusrRoGaAtTIoN.—Where the defendant who 
caused the loss by fire through negligence was released from all claims 
arising therefrom by insured, providing, however, that the release did 
not attect the claims of insured against insurers for loss by fire which 
should be in addition to the consideration paid for the release, and it was 
found that the agreement covered loss from explosion only and not from 
fire. 

Held, That the release did not bar an action against defendant by an insurer 
who had paid for a fire loss. 

Held, That a formal assignment of the claim or subrogation was not neces- 
sary to enable the insurer to maintain its action. People’s Natural Gas 
Co. vs. Fidelity Title § Trust Co., 751. 


NEW TRIAL. 

Evipencre.—Held, That a motion for a new trial made nearly a year after the 
dismissal of the complaint, in order to procure the testimony of a witness, 
which no sufficient effort was made to secure at the trial, and where there 
was no evidence that such testimony would be important, will be denied. 
O’Brien vs. Home Ins. Co., 78. 
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NEW YORK HARBOR. See Risk 2, 


JNON-CONCURRENCY. See Orner Insurance 2, 


NOTE. See Practice 1. 


NOTICE. 


By Acrent, WueEn Surricrent.—The policy provided that notice of loss should,be 
given in writing, and that payment should be made on receipt of proper 
proofs of loss. It did not point out the manner of making proofs, or by 
whom or how notice should be given. 

Held, that notice by the local agent, followed by the sending of an adjuster 


who investigated and made an estimate of the loss, was sufficient compli- 
ance. Phenix Ins. Co. vs. Perry, 881. : 


See Accrpent 5, 8; Apsuster 1; Acznt 4, 5, 10; Benevotent Socrery 11; Evt- 


DENCE 5, 6; INsuRABLE INTEREST 1; MurvaL Company 8; Premicm 3; Nore 1; 
WaAIvER 3, 





OFFICERS. See Murvat Company 2. 
OIL TANK. See Description 1, 


OTHER INSURANCE. 


1, Compr1ance—Continvinc Warranty.—The policy required company’s con- 
sent to other insurance to be endorsed. 


Held, That the attachment to the policy of printed form, used for the purpose 
and signed by the agent procuring the insurance, will justify a finding of 
compliance by the jury. 

A statement in application that ‘‘ clerk sleeps in store,” is not a continuing 
warranty. Grubbs vs. Virginia F. § M. Ins. Co., 470. 

2. In CasE or Non-concurrency.—The policy was upon electric lamps, electric 
fixtures, and appurtenancesin a certain hotel. There were other policies 
insuring household goods and fixtures of every description. 

Held, That these were not other insurance within the meaning of the contri- 
bution clause, to the extent of their whole amount. Clark vs. Western 
Ass’e Co., 281. 

3. KNowLEDGE oF AGENT.—Where there was evidence that the agent who had 
written a previous policy wrote the insurance with the fact before his 
mind, a finding that the company knew of the other insurance will not 
be disturbed. Home Ins. Co. vs. Wood, 179. 


4, Proors or Loss as Watver or.—The proofs of loss represented that the con- 
tract had in all things been complied with. The company, incidentally 
learning that excessive other insurance existed, demanded further proots 
regarding other insurance. 


Held, That such demand was not a waiver of forfeiture on account of such 
other insurance. Antes, Garn § Co. vs. Western Ass’e Co., 284. 


5. Watver sy Broxer.—An insurance broker or soliciting agent, whose busi- 
ness is merely to solicit insurance, present applications therefor to the 
agents of the insurance company, and, if accepted, to receive the policies, 
deliver them to the insured, collect the premiums, and pay them over to 
the agents of the company who pay him a commission, has no authority 
in behalf of the company to consent to procuring other insurance on the 
property, or to waive the conditions of the policy in that regard. 

Where the policy provides that the policy, unless otherwise provided by 
agreement indorsed thereon, shall be void if the insured shall thereafter 
procure any other insurance on the property, mere notice or knowledge 
on part of the insurance company that the insured has subsequently 
placed other insurance on it, or intends to do so, is not of itself a waiver 
or consent on part of the company, at least where the notice is not com- 

municated in a manner implying a request for permission to do so, or 80 
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as to require the company to act upon it by either consenting or refusing 
to consent. Golden vs. Northern Ass’e Co., 360. 


See Acrnt 11; Conrrisution 2; Preapine 2; Risk 1. 
PAROL EVIDENCE. See Tirtz 19, 


PARTNER. 


ALIENATION AND Ricut or Action 1n CasE or.—A provision in a policy of fire in- 
surance, to the effect that a sale or transfer of the property insured shall 
forfeit the policy, does not become operative to avoid the policy, unless 
the entire interest of the assured in the property insured is sold or 
transferred. 


If the property insured consists of the stock of goods of a merchant doing 
business alone, the taking in by him of a partner in the business is not 
such a sale or transfer by him of his entire interest in the property as will 
avoid the policy. 

Where the policy has not been assigned or transferred, and the property thus 
insured is destroyed or damaged by fire after the partnership had been 
formed and had assumed the management of the business, the assured 
may maintain an action on the policy in his own name to recover the 
damages sustained by him on account of the injury done to his share of 
the property. Blackwell vs. Ins. Co., 97. 


See Proors or Loss 2; Risk 1, 
PARTNERSHIP. See Tirtz 5, 


PATTERNS. 


As Toots.—Patterns for making boots and shoes are ‘‘ tools used in the manu- 
facture” of them within the policy. Adams vs. New York Bowery Fire Ins. 
Co., 833. 


PAYMENT. See Mortaace 5. 
PERSONAL PROPERTY. See Mortaaae 2, 4, 
PHYSICIAN. See Evimence 10; InrTEMPERANCE, 


PLATE GLASS. 


Fatt or Bornprne.—In an action on an insurance policy, insuring the plaintiff 
“against loss by breakage, by accident, or causes entirely uncontrolled 
by the insured,” the policy stipulating that the insurance ‘‘shall not 
be liable to make good any loss or damage which may happen in conse- 
quence of any fire,” where the proof was, that the plaintifi’s plate glass, 
insured under the policy, was broken and destroyed by the falling against 
it of a wall of a burning building, he is not under the terms of his policy 
entitled to any recovery therefor in an action against the insurers. 
Runkel vs. Lloyd Plate Glass Ins. Co., 472. 


PLEADING. 


1. Cancetiation.—An amendment to the answer, pleading cancellation at re- 
quest of the insured, proposed at the close of the testimony, is too late, 
when the fact, if true, must have been known when the answer was filed. 
Louisville Underwriters vs. Pence, 493. 

2. Orner Insvrance.—In assumpsit on policy of fire insurance the defendant 
pleaded a condition of the policy that the policy should be void in case 
the insured had or should afterwards have other insurance on the property 
without the assent of the defendant in writing or in print, and averred 
that there was without the defendant’s assent other insurance on said 
property in the A. Co. when the defendant’s policy issued, whereby the 
defendant’s policy became void. To this the plaintiff replied : 


First, that the defendant had notice of the prior insurance when it made its 
contract ; 
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Second, that there was no other insurance at the time of the loss; 


Third, that the policy in the A. Co. had the same condition and became void 
on the issuance of the defendant’s policy; 


Fourth, that the plaintiff before the defendant issued its policy informed the 
agent of defendant that the property was already insured in the A. Co. 


On demurrers to these replications : 


Held, That the first replication was good, and that the second, third, and 
fourth were bad. eed vs. Equitable F. § M. Ins. Co., 821. 


3. Proors or Loss. - Where a plaintiff brings an action upon a fire insurance 
policy to recover tor the loss of a building destroyed by fire, and alleged 
in his petition that ‘‘he made out and delivered to the insurance com- 
pany proofs of loss in regular form, as required by the policy, and that 
he had done and performed all of the conditions of the policy,” and 
further alleged that the insurance company ‘‘ denied all liability under 
the policy,” it is competent for him, in support of his petition, to intro- 
duce upon the trial of his action a letter from the insurance company, 
written by an officer thereof having authority so to do, informing him 
‘* that the company had received his proof of loss, but denied all liability 
upon the policy, and held his proofs of loss subject to his order,” as show- 
ing that the company had received from him proofs of loss, and made no 
objection to the form thereof, but offered to return the same to him be- 
cause the company denied all liability. Capitol Ins. Co. vs. Bank of 
Pleasanton, 519. 

4, VARIANCE IN CasE or Accrpent.—A general demand calls for an affidavit of 
execution of and title to policy in suit. 

The complaint described an accident policy asrunning for a year. But there 
was no evidence in the policy or otherwise to support it and the accident 
happened more than a year after the date of issue. 

Held, there was a fatal variance. Hquitable Accident Ins. Co. vs. Osborn, 947. 


See Arson; ConTRIBUTION 2; Proors or Loss 2, 3; VanuaTion 2; WAREHOUSEMAN. 


PRACTICE. 

1, Evipence as To VatuatTion—CounterciaIm oN Notse.—Where a policy of 
insurance provides that any untrue answer to questions contained in the 
application shall avoid the policy, the answers amount, in effect, to a 
warranty, and the matter of their materiality is not open. 


The policy being one insuring title to real estate, one of the questions in the 
application was, ‘‘Last price paid?” and the answer was, ‘‘ $11,000.” 
Held, that the question called for the actual, and not merely a nominal, 
price—of the price in money or money’s worth—and it appearing that, 
although the consideration stated in the deed was $11,000, the transaction 
was really a trade of mining stock of little value, and $3,000 for the 
land. an instruction that if $3,000 and the market value of the stock 
amounted to $11,000, or that the insured honestly believed he was pay- 
ing $11,000 cash value, and the grantor accepted it as that amount in 
money, they should find the answer true, was sufficiently favorable to 
the insured, in an action on the policy. 

There is no presumption that the stock of 4 corporation is worth par. 


Held, That the refusal of the trial court to permit an amendment of a plead- 
ing was not an abuse of discretion. 


In an action for the recovery of money, what questions of fact shall be sub- 
mitted to the jury for specific findings is in the discretion of the trial 
court. 


Where the answer set up a counterclaim upon a note of the plaintiff not due 
at the time of the trial, and no objection is made that it is premature, but 
the case is tried throughout, including the charge of the court, not ex- 
cepted to, on the theory that it is a proper counterclaim, the plaintiff 
must be held to have waived the objection that the note was not yet due. 
Stensgaard vs. St. Paul Real Estate Title Ins. Co., 894. 


2. Richt or Action—WatverR oF Derects IN ORGANIZATION—COMPETENCY OF 
Evmence.—A suit to recover on a cause of action in favor of a minor 


i 
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should be brought in the name of the infant by his guardian or next 
friend; but, if brought in the name of the guardian, the court may amend 
the record by inserting the name of the ward as plaintiff. 

Where the defendant has assumed to make the contract on which the action 
is brought by the name by which it is sued, it is immaterial, so far as the 
plaintifi’s right to recover is concerned, whether it is a corporation or a 
mere voluntary association. 

By accepting and retaining the dues or fees of an applicant for a beneficiary 
certificate, with knowledge of the facts, the defendant waived all irregu- 
larities in the organization of the subordinate lodge and in the admission 
of the applicant to its membership. 

Where a party frames his pleading and introduces his evidence upon one 
theory of the law applicable to his cause of action or defense, it is not 
error for the court to refuse to submit the case to the jury upon an en- 
tirely different theory, when such change of position might unfairly 
prejudice the opposite party. 

To render a person incompetent as a witness, under Gen. St. 1878, c. 73, § 8, 
he must have some legal, certain, and immediate interest in the event of 
the cause itself, or in the record, as an instrument of evidence for or 
against himgelf; and the burden is on the party objecting to the witness 
to make the incompetency to clearly appear. ; 

Held, That it does not clearly appear from the evidence that, in an action 
against the grand lodge of the defendant order to recover insurance on 
life of a deceased master workman, a member of a subordinate lodge, who 
became such after the death of the deceased, is thus interested in the 
event of thesuit. Perinevs. Grand Lodgeof Ancient Order United Workmen, 
213. 

See Eviwence 6, 


PREMIUM. 

1, Forrerrure.—A policy provision that it should be void in case of non-pay- 
ment of a premium note within fifteen days after maturity does not 
render the policy void, but only voidable in case of such non-payment. 
Louisville Underwriters vs. Pence, 493. 

2. Rieut to CommuraTIon IN CAsE OF Non-PAyMENT.—The policies provided 
that in case of non-payment of premium when due, they should cease and 
all previous payments should be forfeited, but that commuted paid-up 
policies would be granted on application and surrender of the old policies 
within six months after the default. 

Held, That time was of the essence of the contract, and the right to a com- 
muted policy was forfeited by failure to surrender within the stipulated 
time. Northwestern Mut. Life Ins. Co. vs. Barbour, 168. 

3. WaAIvER OF ARBITRATION AND NotTicE—EvivENCcE or PAyMENT—CANCELLATION. 
—A denial of liability and a claim that the. policy was not in force is a 
waiver of the stipulation as to arbitration and as to written notice of loss. 

The policy contained an endorsement by the agent of the receipt of additional 
premium. The insured testified to giving the sum needed for the original 
premium to a son and afterwards the sum needed for anincrease. The 
son testified to paying them to the agent. The agent denied having re- 
ceived them. 

Held, that the fact of payment was established. 

A notice to the insured, directing attention to the effect of failure to pay pre- 
mium and to the cancellation clause in the policy, is not a notice of can- 
cellation within the policy. Savage vs. Phenix Ins. Co., 967. 


PREMIUM NOTE. 

1. Notice or —A statute required notice of the maturity of a premium note 
to be served personally, er by registered letter addressed to his post-office 
address, and that the policy should not be suspended for non-payment 
until thirty days after the notice had been served. 

Held, That the thirty days began to run from the mailing of the letter. Ross 
vs. Hawkeye Ins. Co., 121. 
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2. Watver or Non-payMentT.—A premium note was not paid until some days 
after maturity, and the insured wrote that it was impossible to pay it 
sooner, and asked for terms of cancellation. The company replied thatif 
burdensome the company would endeavor to make payment easy if noti- 
fied prior to maturity of notes. A second note was also paid when past 
due, and a third note was due and unpaid at time of fire, without the 
notification asked by the company. 


Held, that a policy provision rendering it void in such case was not waived 
by the letter of the company, nor by its further statement in such letter 
that such cancellation was expensive, nor by failure to cancel and prior 
reception of overdue payments. 


Held, that a notice sent more than 30 days before the loss that the note was 

P due and if unpaid in thirty days the policy would be cancelled was suffi- 

cient to suspend the policy under Chap. 210 of laws of 1880 of Iowa. It 

was optional under such laws to accept overdue payments without waiv- 

ing the right to insist on prompt payment thereafter.—Morrow vs. Des 
Moines Ins. Co., 842. 


See Acrent 11; Evipence 5; Murvuau Company 5, 7; WatveEr 2. 


PROOFS OF DEATH. ° 


Competency or Evimence.—In an action by a woman upon a policy of insur- 
ance on the life of her husband, her character is not involved, and evi- 
dence of her good character is not admissible. Nor is her character as 
a witness in her own behalf open to supporting evidence, where no im- 
peaching evidence has been introduced by the defendant. 


The person whose life was insured, having disappeared while a‘hunt was in 
progress, in which he with two others participated, what one of his com- 
rades said to the other on the scene of the hunt, when they met a few min- 
utes after the disappearance occurred, and also while they were on the 
way to search for their missing companion, was admissible in evidence as 
part of the res geste, to explain their conduct in abandoniug the hunt, 
engaging in the search, and conducting it in a particular manner; these 
acts of theirs being relevant evidence in a suit upon the policy, and the 
declarations being of a nature to account for and illustrate the acts with 
which they were connected, and being apparently instinctive and spon- 
taneous utterances, free from any reasonable suspicion of device or after- 
thought. Though not precisely contemporaneous with the main fact of 
the disappearance, they were made while the transaction of which that 
main fact constituted a part was incomplete, and while the stream of 
action which began with the hunt and terminated with the search was 
unbroken. 


An exclamatory affirmation, such as ‘‘Sheppard has killed himself!’’ 
though a part of the res gest, is not evidence of the matter of fact 
which it affirms, where all the circumstances show that it was the expres- 
sion of a mereopinion. Its function as evidence should be confined to 
illustrating such relevant conduct of the speaker as it tends to explain, 
and such relevant conduct of the hearer as it prompted or influenced. A 
declaration importing that the speakerthought he caught a glimpse of a 
man falling from a boat into the river deals with matter of fact, not with 
matter ofopinion. It relates to an indistinct perception of the senses, not 
to a mere inference or conclusion of the mind. 


The manner and appearance of a speaker whose acts and utterances belong 
to the res geste are relevant evidence ; and that he looked wild, and 
seemed excited, is matter of fact, not of opinion, for which reasons ought 
to be specified. The signs of emotion may be described by the use of 
general terms, without any enumeration of particulars. 

The res gest of the disappearance involved in this case terminated with 
the conclusion of the search, and subsequent excitement, conversations, 
etc., of the persons connected with the transaction, and upon a different 
scene, were irrelevant and inadmissible. ; 


The action being by a wife upon a policy of insurance in her favor upon 
the life of her husband, the insurance being against death by accident 
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within one year from the date of the policy, and he having disappeared 
within the year, that his family regarded him as dead, or recognized him 
as being dead, is not competent evidence in behalf of the plaintiff. 


The grief and sickness of the plaintiff consequent upon hearing of her hus- 
band’s death, and that by reason of destitution she had to sell clothing to 
supply wants, are not relevant, and therefore not admissible evidence in 
her behalf. ’ 


That plaintiff and her husband were attached to each other, and lived to- 
gether on affectionate terms up to the time of his disappearance, is rele- 
vant and admissible, as tending to throw some light, in connection with 
other evidence, on the nature and cause of his long-continued absence. 


That asister of the plaintiff, who resides with her, never saw any letter or 
communication in a mysterious manner which would lead her to suppose 
that plaintiff was in communication with her husband, or that she (the 
sister) has nothing to lead her to believe he is still alive, is irrelevant and 
inadmissible. 

The opinion of a witness as to the difficulty of recovering the body of a 
man if he fell into the river at a certain place is admissible, his reasons 
for the opinion appearing from the testimony taken as a whole, and the 
place being identified as the point at or near which the person in question 
disappeared. 


Testimony as to the character of the river, etc., at a particular point 
shown to the witness, is not admissible, without some evidence tending 
to identify that point with the one at which the disappearance occurred. 


A man who, as pilot and mate, is well acquainted with a river, is com- 
petent to give his opinion as to whether one falling into it would likely 
be found after death, and among the reasons for his opinion the witness 
may cite an instance of a person who fell overboard many years ago, 
and, though searched for, was never found. 


One who has navigated the river by steamboat for about five years may 
express his opinion in connection with a description of the stream and 
a statement of facts showing his acquaintance with the characteristics of 
the river and the adjacent swamps. 


Witnesses acquainted with the plaintiff's husband having testified in be- 
half of the company that they saw him alivein Alabama after his disap- 
pearance, and others, not acquainted with him, that they, too, saw aman 
in Alabama, of whom an authentic photograph of the plaintifi’s husband 
exhibited at the trial appeared to be a likeness, such evidence cannot be 
rebutted by the testimony of a witness on the part of the plaintiff that 
he knew her husband, and saw a man in Georgia whom he at first thought 
was him, but changed his opinion, upon being informed that the man 
was or had been a citizen of the town at which the witness met with 
him. This testimony is irrelevant and inadmissible. 


That witnesses said before they testified, on first seeing the photograph 
above referred to, some of them that it was the picture of one man, and 
some that it was the picture of another, is not relevant or admissible to 
rebut the testimony of the company’s witnesses, who deposed that it was 
a likeness of the man seen by them in Alabama. 

The brother of plaintifi’s husband being a witness in her behalf, it was 
competent for him to testify to the reason which induced him to transfer 
to plaintiff’s child a policy which he, the witness, held on the life of his 
brother, the child’s father, although to state such reason involved the 
father’s sayings as to his wishes or intention in behalf of his child. 

The fact that plaintiff failed to answer a letter written to her by an 
agent of the insurance company being in evidence, it was competent for 
her to explain why she did not answer it, though a part of the explana- 
tion was that her counsel advised her not to answer. 

Where the policy sued on arises out of business transacted within this 
state, whether the contract of insurance be concluded here or elsewhere, 
the statute (Code, § 2850) touching the allowance of counsel fees on 
account of bad faith in withholding payment after demand applies ; 
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but the evidence of what amount would be reasonable should be 
confined to a certain fee, and inquiry should not extend to a 
conditional fee, there being no evidence of any contract for a 
conditional fee in the particular case. Nor can any estimate be 
made to cover future litigation by motion for a new trial, writ of error, 
etc., there being no certainty that such future litigation will occur. If 
witnesses estimate fees on a basis which is too comprehensive, or on a 
misconception as to what the nature of the case involves, they should be 
requested, on cross-examination, to eliminate the superfluous elements, 
and correct their estimates accordingly. 


Interrogatories which assume a material fact in controversy, such as the 
death of a person. or that he fell into the river, are manifestly objection- 
able as leading ; but it is discretionary with the trial court to exclude 
the answers or not. In this instance the discretion was not abused, it 
appearing that, though some of the answers were colored in form, the 
testimony of the witness, read as a whole, was not vitiated or affected in 
substance by the nature of the interrogatories. 


The manner and deportment of a third person in giving an account to a 
witness of what he saw or knew connected with the disappearance of the 
person whose life was insured is irrelevant, such third person not being 
a witness in the case, and his recital of the facts to the witness under ex- 
amination not being a part of the res geste. 


The contents of letters exchanged between two witnesses in the case are 
irrelevant and inadmissible, except for the purpose of impeachment ; and, 
where that purpose is not in view, such contents should neither be read 
nor recited in the hearing of the jury. Where a witness under cross-ex- 
amination had acted, not upon reading a letter, but upon hearing it read, 
it was enough to allow him to refer to the letter to refresh his memory as 
to what he had heard read, without permitting him to read aloud to the 
jury, and without permitting cross-examining counsel to read from the 
letter in the hearing of the jury: 

A letter written by an agent of the insurance company to the plaintiff, 
requesting her co-operation in further efforts to find her husband, and to 
which she made no reply, is not admissible evidence in behalf of the 
company. 

It is no cause for a new trial that the court sustained an objection to an 
unintelligible question propounded to a witness on cross-examination, 
the whole question being: ‘‘ ‘I understand you to say, when Mr. Ruther- 
ford examined you, in your opinion, what about the writings of those 
papers —those letters ?’ [referring to the letters signed ‘ Murray’ and ‘ T. 
M. Horton.’]” 

Though the policy stipulates for ‘direct and positive proof” of death by 
external, violence, and accidental means, such death may be established 
by circumstantial evidence, that kind of evidence being sufficient, by the. 
laws of this state, to support an action on any policy of insurance. There 
was no error in denying a non-suit. 


Witnesses who have testified as experts in handwriting may be grossly 
examined in any appropriate way to test theirskill. Writings and parts 
of writings, no matter by whom written, may be exhibited to them for 
their opinion as to the identity of the handwriting with that in question, 
and neither the witness nor the opposite counsel is entitled to know what 
writings will be used for this purpose, or whether they are genuine or 
not, or by whom they were written. 


In the re-examination of his own witness, counsel has no right to recite 
his understanding of the evidence given by the witness on cross-examina- 
tion, as preliminary to having the witness explain his testimony. Ques- 
tions to elicit explanation can be propounded without so doing, and it is 
no abuse of discretion for the court to arrest such a recital. 


An immaterial error is the same as none; but, according to strict prac- 
tice, the court was correct in ruling, as out of order, a motion to compel 
the production of a document under a notice to produce, the motion being 
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made while the trial was in active progress, and when a witness was on 
the stand for examination. 


Evidence of character to support the credit of a witness is not receivable 
before impeaching evidence has been adduced. This general rule is not 
to be varied to serve the convenience of the supporting witnesses, or be- 
cause their attendance on the court is voluntary, and they refuse to wait. 
Travelers’ Ins, Co. vs. Sheppard, 475. 


See WaAIvER 6. 


PROOFS OF LOSS. 


1, Liwrration In CasE or —Evipence.—Where a policy of insurance requires 
proofs to be furnished within thirty days, and the action to be commenced 
within six months after the loss, and it is further provided that the 
company will pay the loss ninety days after the notice and due and satis- 
factory proofs of the same shall have been made by the assured and re- 
ceived at the company’s home office, held, that the cause of action did not 
accrue before the expiration of ninety days after proofs of loss are re- 
ceived; and an action brought on the policy within six months from 
that time is not barred. 


In an action upon a policy, which provides that the insured should furnish 
proofs of loss within a specified time after the loss occurred, it is necessary 
for the plaintiff to prove upon the trial that the proofs were made, or 
that the same were waived by the company. German Ins. Co. vs. 
Fairbank, 3. 


2. Prrapinc—EvipENcE—TITLE IN Case oF Partner.—Where aplea to an action 
brought upon a policy of fire insurance is interposed, alleging that no 
preliminary proofs of loss have been furnished by the assured, according 
to the provisions of the policy requiring such proofs as a condition pre- 
cedent to the right to sue thereon, a replication to such plea is bad that 
simply alleges ‘‘that proofs of loss were furnished on blank forms furn- 
ished to plaintiffs by defendant for that purpose,” without alleging that 
the proofs so furnished were in accordance with the requirements of the 
policy ; and a demurrer to such replication should be sustained. 


G. and E. were partners in a general banking business, and as such partners 
were the sole owners of a house and the Jand upon which it was situated, 
which house they insured against loss by fire, the policy issued to them 
containing the following provision: ‘‘If the property be sold or trans- 
ferred, or any change take place in the title or possession, whether by 
legal process or judicial decree, or voluntary transfer or conveyance, it 
should render the policy void.”” After the issuance to them. of the policy, 
but prior to the destruction of the property by fire, G. and E. admitted 
W. into their firm as a partner, upon a verbal agreement that he was to 
have no interest in the properties of the former firm, but a fixed interest 
only in the profits of the firm’s business generally. Held, that this did 
not give to W. any interest in the insured property, nor work such 
change in the title. ownership, or possession of the property as would 
avoid the policy under the above-quoted provision therein. 


Where the insurers, after receipt of proofs of loss, in a correspondence by let- 
ter repeatedly call upon the assured for further or more particular infor- 
mation as to the interest or ownership that a party named in the proofs. 
has in the insured property, and in such correspondence and otherwise 
are silent as to any other defect in the form or substance of such proofs, 
and fail to call the attention of the assured to any other defect that may 
exist in the proofs furnished, such silence and failure of the insurers to 
call the attention of the assured thereto held to be a waiver on their part 
of any defect in such proofs not discovered by them to the assured; and 
held that, where the particular matter or information asked for in such 
correspondence is not requested to be furnished in verified form, such 
failure to request verification thereof is a waiver of that formality. Held, 
further, that the information asked for by letter, when supplied by letter, 
will be treated a8’ supplementary to such proofs upon the particular sub- 
ject to which they relate. Held, further, that such proofs of loss and let- 
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ter correspondence supplementary thereto are admissible in evidence at 
the trial to establish the fact that the requirements of the policy as to 
the furnishing of preliminary proofs of loss have been complied with 
before institution of suit. 

Where the assured inadvertently make an incorrect statement or mistake in 
the preliminary proofs of loss furnished to the insurers after loss, such 
statement or mistake may be afterwards corrected and explained by parol 
testimony at the trial of a suit upon the policy, where the same explana- 
tion or correction has been asked for by letter and given in substance by 
— prior to the institution of the suit. Hanover Fire Ins. Co. vs. Lewis, 

16. 

3. Preapine as To.—In an action on an insurance policy to recover a loss by 
fire, the plaintiff must aver and prove that proofs of loss were furnished 
within the time required by the terms of the policy, or that the condition 
requiring such proofs has been waived by the company; and if at the trial 
there is a total failure to prove either that the proofs were duly made, 
or that they were waived, it is the duly of the trial court to sustain a de- 
murrer to the evidence and dismiss the action. Burlington Ins. Co. vs. 
Ross, 799. 

4, Warver By AcEnt. -Failure to furnish proofs of loss within the time stipu- 
lated, under penalty of forfeiture, will forfeit the right to sue. 

The policy provided that no agent should have power to waive its provisions 
unless by endorsement on the policy. 


Held, That representations of the agent regarding a delay of the adjustment, 
leading to the belief that the policy would be paid, was not a waiver of 
timely proofs. Gould vs. Dwelling-House Ins. Co., 328. 

5. Watver or.—The insurer may either expressly or by implication waive 
the preliminary proof and the certificate of loss. 

There was an implied, ifnot an express, waiver of the defects of the certifi- 
cate. Purves vs. Germania Ins. Co., 306. 

See Accrpent 5, 8; ApsusTER 1, 3; AcEnT 3, 5; ArnBrrraTion 4; Buriprne Con- 
TRACT; EvipENCE 2; InsuRABLE INTEREST 1; MortTGaGE 4; PLEADING 3; Risk 1; 
Watver 1, 2, 3,4, 5; WaAREHOUSEMAN. 


QUO WARRANTO. See Foreren Company 1, 
RAILROAD. See BenEvouent Society 1; Carrrer 1. 
REBATE LAW. See Forrran Company 2, 
RECORDS. See Tirte Insurance. 


REFORMATION. 


Spxorric Insurances.—A policy specifically insuring various items of personal 
property will not be reformed to cover them in one gross sum on the tes- 
timony of the insured and his wife when vague and uncertain and ex- 
plicitly contradicted by the agent effecting the insurance.—Epstein vs. 
State Ins. Co., 612. 


REINSTATEMENT. 


Wuere Osricatory.—The policy provided that the contract was embraced in 
the policy, application, and by-laws. The by-laws provided that there 
should be opportunity for reinstatement. The mortuary notices stated 
that no premium would be received or reinstatement made after date of 
payment unless insured was alive and in good health. 

Held, That reinstatement did not mean reinsurance, and where insured was 
in good health prompt application, after default in premium, entitled to 
reinstatement. 

Held, That the fact that insured had passed the age for insurance of new 
members, did not justify a refusal of reinstatement. Lovick vs. Provident 
Life Ass'n, 332. 

See Warver 6. 
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REINSURANCE. 


Waiver oF Heatru Certiricate.—A retiring company reinsured its risks with 
another under an agreement that the latter would send to each member 
an executed policy and agreement or acceptance, and such members 
should be reinsured as signed, and delivered the certificate to the re- 
insurer within a stipulated time, the money received on such policies by 
the reinsured to be transferred to the reinsurer. A policy was sent to 
plaintiff reciting that it was in consideration of the statements in the 4 
application to the reinsured company. Afterwards plaintiff was notified 
of premiums due, and such premiums were received. The acceptance 
was not signed and returned, but a health certificate was exacted re- 
questing a transfer of the insurance. 
Held, That the policy and certificate show on their face that it was a 
transferred and not a new risk, and as such a waiver of the required | 
acceptance. 


Held, That the receipt of premiums was a waiver of the required certificate. 


Held, That the policy was not issued on the strength of the health certificate 
and was not affected by misrepresentations therein. People’s Mut. Ass’e 
Fund vs. Baesse, 157. 


RELEASE. 
















See NEGLIGENCE. 












REMOVAL. 


Watver By Acent.—The policy was left with the agent for endorsement of 
consent to removal, which he promised, but neglected, to make. 


Held, That the company was estopped to set up the want of endorsement. 
Henschel vs. Oregon F. § M. Ins, Co., 1039. 


* RENEWAL. 


1, Arrer Loss..—When the plaintiff sought to secure an endorsement of 
renewal on the day of expiration, concealing the fact of a loss occurring 
on that day. even though with no fraudulent intent, a court of equity 
will not enforce the contract and compel the delivery of a new policy. ' 
Dodd vs. Home Mut. Ins. Co., 359. 


2, EvrpENcE or Orricer.—The cashier of insured was also agent of the insurer, 
with authority to issue policies. He was directed by the manager of 
insured to renew the policy, which he promised but failed to do. The 
cashier testified that he intended to renew, and supposed he had done so, 

Held, That there was no valid contract of renewal. 


A question propounded to the manager in connection with his evidence as to 
conversation with the agent: ‘‘ How long was the insurance to be?” 
is improper, as calling for a conclusion of the witness. 

Admissions of the cashier subsequent to the conversation, that the property 
was insured, are not admissible. Idaho Forwarding Co, vs. Fireman’s Fund 
Ins. Co., 756. 

3. VERBAL AGREEMENT CoNsTRUED.—There was evidence of a verbal agree- 
ment to renew a subsisting policy, and an endorsement on the policy by 
the agent that it was in force from the date of its expiration was pro- 
cured. There was also some contradictory evidence. 

Held, That the facts would not sustain a suit in equity for a specific per- 
formance and issue of a new policy. The agreement at most was for a 

renewal and not a new policy. Dodd vs. Home Mut. Ins. Co., 352. 

















REPAIRS. 


IncREASE oF Risk.—Repairs were being made at the time of application for 
insurance, which were continued for two weeks. ‘The policy required the | 
consent of secretary in writing to any extension of repairs beyond ten | 
days. 

Held, That, if the risk was increased without consent, there could be no 
recovery. But if the agent notified the company and it continued to 
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treat the contract as existing, it was estopped to object. Stauffer vs. 
Manheim Mut. Fire Ins. Co., 1051. 


See Risk 3. 

REPLACEMENT. See Arsrrrartion 6. 
REPRESENTATION. See WareHousEMaN. 
REPRESENTATIONS. See Apprication 4, 

RESCISSION. See BENEVOLENT Socrety 3; CoMpRoMISE 2. 
RETALIATORY LAW. See Foreicn Company 1. 


RISK. 

1. Eaos In PickLE—ParTNERSHIP—OTHER INSURANCE—PROOFs oF Loss—AcTION. 
—The policy insured plaintiff on a stock of eggs in pickle. 

Held, Thatinsurance by a partner of his individual interest in the stock, 
= knowledge of insured, was not other insurance within the 
policy. 

The policy provided that proofs of loss should be made within thirty days; 
that the claim should not be due until sixty days after the completion of 
all requirements; and that action should be barred unless brought within 
six months after the loss. 

Held, That failure to make proofs of loss within thirty days did not bar, but 
only postponed, right of action. 

Held, That where only part of the eggs were in the pickling vats, the entire 
stock was covered, where the agent testified that sach was his under- 
standing of the contract. 


The effect of an error in computing the amount of judgment considered. 
Hall vs. Concordia Fire Ins. Co., 731. 

2. New York Harsor— EviDENCE oF SEAWORTHINESS.—Insurance was under an 
open canal policy, with which was a book in which was entered by the 
insured the risk offered, and afterwards endorsed or disapproved by the 
agent. Therisk, which was from Brooklyn to Tarrytown, was entered as 
‘from New York Harbor to,” the destination column being blank. In 
the approval column the agent wrote the word harbor on receiving the 
book. 

Held, That the failure to state time of voyage or the place of destination did 
not avoid the policy. The question as to what constituted New York 
Harbor was for the jury. 

Held, That where the boat grounded, because left by the tide, and broke in 
two, and there was evidence of seaworthiness at the time of lading, un- 
seaworthiness will not be presumed. Petrie vs. Phenix Ins. Co., 551. 

3. Reparrs—Watcuman.—The policy forbade the use of open lights, but per- 
mitted necessary repairs. The attention of the secretary was called to 
the fact that such lights might be necessary for repairs, when the appli- 
cation for insurance was made, and replied that repairs were permitted 
in the policy. 

Held, That the use of open lights when necessary for repairs was not a 
policy violation. 

The employment of a person exercising the care of a watchman is sufficient 
compliance with the requirement, though not in name a ‘‘ watchman. 
The absence of a watchman for a few minutes to obtain a key needed in his 
duties as watchman is not a violation of the policy requirement that he 
should be at all times on the premises. Au Sable Lumber Co. vs. Detroit 

Mfr's Mut. Fire Ins. Co., 311. 

4, Warranty or Detacument.—The policy warranted a clear space of 150 feet 
between insured lumber and adjacent mill. 

Held, That, in case of its violation and loss on lumber communicated from fire 
in mill, no risk attached, and insured was entitled to return of premium. 
James vs. Ins. Co. of N. A., 377. 
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See Construction 3; Gasottne; REpParrs. 
SALE. See Morteaces 1. 
SALVAGE. See ABANDONMENT 2. 
SEARCH. See Trriz Insurance. 
SEAWORTHINESS. See Risk 2. 
SEAWORTHY. See Evrvence 14. 


SECRETARY. See BENevotent Socrery 20. 


SEPARABLE CONTRACT. 


EVIDENCE aS TO.—Evidence aliunde a policy to show that different rates of 
premiums were charged on separate pieces of property, and an average 
fixed on where the several items were insured in one policy for a specified 
premium, in order to prove that the contract was separable and that a 
breach as to one would not be fatal as to all. Loomis vs. Rockford Ins. 
Co., 564. 

See AuIENATION; Contract 2, 3; Muruat Company 2. 


SERVICE. See Acent 7; BENEvoLENT Society 13, 20; Construction 2. 
SETTLEMENT. See Apsustment; ConTRiBvTIon 1. 
SIGHT. See AccrpEent 16. 


SLIP. See Construction 3. 


SPECIFIC INSURANCE. See Rerormation. 
STANDARD POLICY. See Measure or Damaaes 3. 


STATUTE. 


ConstrvuED.—The Anti-rebate Law of Pennsylvania is constitutional. Com- 
monwealth vs. Morningstar, 88. 


See Foreign Company 2, 
STORE. See Vacant 5. 
STOREHOUSE. See Description 3. 
STOVE-PIPES. See Apprication 7. 


STRANDING. 


BARRATRY—GENERRL AVERAGE—ABANDONMENT.—A policy insuring against perils 
of sea or river, and free from liability for barratry, where the peril is 
the operative cause of loss, is not freed from liability by the contributory 
negligence or unskillfulness of the master when not amounting to fraud. 

Removal of cargo after stranding, simply to lighten the boat, does not involve 
the question of the general average. 

After stranding, the owner gave notice of intention to abandon, but retained 
control, repaired, and afterwards claimed the boat as his own. 

Held, That there was no abandonment, and recovery cannot be had as for 
constructive total, but only for partial loss. Lowisville Underwriters vs. 
Pence, 493. 


See ABANDONMENT 1, 


SUBROGATION. 


In Case or MortcaGEE.—An insurance policy provided that the loss, if an, 
should be payable to the mortgagee; that, as to the mortgagee, the policy 
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should not be invalidated by the act or neglect of the mortgagor; and 
that, if the insurance company paid the amount of the insurance to the 
mortgagee, claiming that, as to the mortgagor, no liability existed, it 
should, to the extent of such payment, be subrogated to the rights of the 
mortgagee. Held, That the insurance company, 6n payment to the mort- 
gagee, did not become subrogated to his rights unless it was in fact not 
liable on the policy as against the mortgagor. Traders’ Ins. Co. vs. 
Race, 363. . 


See Carnrer 2; Forrerrure; Morrcacre 4; Trrte Insurance; WAREHOUSEMAN. 


SUICIDE. 

1, EvipENcE—INsuRABLE INTEREST.—Where evidence as to suicide is conflict- 
ing and evenly balanced, death from accident will be presumed. 

Insurable interest is not necessary in the beneficiary of a contract of a benevo- 
lent society where the insured is authorized to change the beneficiary. 
Ingersoll vs, Knights of Golden Rule, 276. 

2. Evimpence as To.—When it appeared that death resulted from opium self- 
administered by insured, who was only manager in a store and was insol- 
vent; that he was greatly troubled over his affairs, and that after going 
out for an alleged walk he was found in the store with the door locked, 
and claimed that he might have taken too strong an anodyne; that he 
was opposed to medicines, except on medical prescription, and never used 
narcotics; that he said it was none of his brother’s business how much 
morphine he had taken, and a card in his handwriting was conspicuously 
stuck in the railing of the store, having the word sick written on it, which 
was traced to possession of insured’s brother, and he failed to produce it. 

Held, That averdict against suicide would be set aside as against the weight 
of evidence. 

Held, That evidence of a physician as to whether one unaccustomed to mor- 
phine could have any conception as to the amount in an eighth ora 
quarter of a grain was admissible as bearing on the question of an acci- 
dental overdose. 

Opinions of physicians expressed while attending a patient as to what was 
the matter are admissible as a part of the res geste. 

Heresay evidence of the contents of a paper not produced nor accounted for 
is not admissible. Mut. Life Ins. Co. vs. Tillman, 783. 

3. In Case or Insantty.—The policy provided that it should not be liable in 
case of suicide ‘‘sane or insane.” 

Held, That the intention was to exempt the company from the perils of in- 
sanity, and it is no answer to say that the insured was so insane as not 
to understand the physical consequences of the act. 

Held, That the company was not liable if the insured committed the fatal 
act otherwise than accidentally. Billings vs. Accident Ins. Co., 605. 


See AcctpEnT 9; BENEVOLENT Society 14; EvipENcE 1. 


SURETY. 

i, ApvaNceMENT.—An advancement of $330 to the agent in this case found 
from the evidence not to be so unreasonable as to release the sureties on 
his bond. Phenix Ins. Co. vs. Weymouth, 566. 

2. Rergatep Liasiity or.—The sureties on an agent’s bond being informed by 
the company that he was in default made it good, and then notified the 
company that thereafter they should insist on monthly settlements with 
the agent, or they would not be responsible. Upon a second default, it 
appeared that such settlements had not been made, and liability was 
denied by sureties, but the company claimed it had not received the 
notification. 

#leld, That if the notification had not been received, the company was 
entitled to recover up to the time of denial of liability, but if the letter 
had been received its requirements should have been complied with. 

Ald, That even if the letter had been received it would not have affected 
prior liability incurred. Dwelling-House Ins. Co. vs. Johnston, $49. 
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TAXATION. 


ConstrucTION oF ConstiTuTION.—Section 7, Article 9, of the constitution, pro- 
hibits the legislature frem imposing taxes on municipal or other corpora- 
tions, or the inhabitants or property thereof, for corporate purposes. 
Held, That the requirement that certain insurance companies should pay 
a certain amount of the gross receipts to fire companies, etc., was a tax, 
and, therefore, in conflict with the constitution. State vs. Wheeler, 620. 


See Forzian Company 3. 
THEFT. 

EVIDENCE AS TO—AWARD AND MEasurE oFjREcovERY.—The policy provided that 
it should not be liable for theft at or after a Are. 

Held, That it was not enough to set out the policy if theft was to be relied on 
as a defense, it should be specifically set up in the answer. 

Held, That evidence of a remark by plaintiff that his goods had been stolen, 
called out at the trial and not objected to, could not be relied on as a 
defense under the pleadings. 

Held, That an appraisement and award limited to visible goods, through the 


fault of the company. did not preclude the-recovery of the full loss. 
Hong Sling vs. Scottish Union § Nat. Ins. Co., 110. 


THREE-FOURTHS CLAUSE. See Vatvarton 2. 


TITLE. 


1, AGREEMENT TO PURCHASE BY LEsSEE.—The property was leased with an agree- 
ment of the lessee te purchase on or before the termination of the léase. 


Held, That this was a violation of the policy provision against change of 
title or possession. 

Notice to the company of possession by lessee, before the loss, was not a 
waiver of the provision. Smith vs. Phenix Ins. Co., 416. 

2, AGREEMENT TO SELL.—In an action by J. S. G. against an insurance com- 
pany upon a policy issued to him for $400 upon a house worth $600, which 
policy contained a clause in the following words: ‘‘ When property in- 
sured by this policy, or any part thereof, shall be alienated or incum- 
bered, or in case of any transfer or change of title to the property insured, 
or any part thereof, or of any interest therein, without the consent of 
the company indorsed hereon, * * * this policy shall at once cease to be 
binding upon this company.” Before the loss the assured contracted to 
sell the house and lot for the consideration of $850, $100 of which was 
paid down, the balance to be paid in fifteen equal installments, each 
three months thereafter, with interest; the purchaser going into pos- 
session. None of the installments had become due when the house was 
totally destroyed by fire. Held, That the plaintiff could recover. Grable 
vs. German Ins. Co., 132. 

3. AGREEMENT To SELu.—A building in course of construction was leased when 
completed, under agreement that lessee should purchase it either at or 
before the expiration of the lease. During construction it was insured 
with knowledge of a contemplated letting, but not of a contemplated 
sale. 

Held, That the agreement was not a violation of a prohibition against change 
of title or possession. Smith vs. Phenix Ins. Co., 137. 

4, ALIENATION BY WIFEIN CasE oF INsoLvENcy.—The wife held title to insured 
property as security for a debt due from the husband. 

Held, that conveyance by her to the assignee in insolvency of the husband, 
whether voluntary or for a valuable consideration, was an alienation. 
Held, that the case was not affected by the fact that the wife retained an in- 
surable interest as one of the creditors of the husband after its transfer. 

Brown vs. Cotton § Woolen Mfr’s. Mut, Ins. Co., 862. 

5. CHANGE oF ParTNERSHIP—EvIDENCE.—Held, That certain issues of fact 

were, under the evidence, questions for the jury. 





- 


1110 Digest Index, 1892. 


Also, That the answer tendered no issue as to the forfeiture of a policy of in- 
surance, by a change in the ownership of the property, by reason of the 
withdrawal of one partner from the firm to which the policy was issued. 
Brigham vs. Wood, 461. 


6. Cuatret Morteace.—A chattel mortgage is not a violation of a policy pro- 
vision against change in title, ownership, or possession. Taylor vs. 
Merchants § Bankers’ Ins. Co., 117. 


7. Errect or Mortaace. - Omission to state the existence of a mortgage in 
the absence of a written application, or any inquiry on the subject, will 
not vitiate the policy in the absence of fraud. 


As the existence of a mortgage is a fact material to the risk, proof of such 
materiality is unnecessary and its exclusion not error. 


A fee simple title in mortgaged property is sole and unconditional 
ownership. 


Denial of liability and refusal to pay is waiver of proof of loss. 
Evidence of insured as to intentional concealment is competent. Vankirk vs. 
Citizens’ Ins., 187. 

8. In Case or HomEesTEAD—Watver By AGEnt—The insured building stood on 
homestead property of insured and his deceased wife. The fee to an un- 
divided half of the land vested in minor children, but the insured was 
entitled to its use for life, and in case of division might perhaps have 
received as his share the portion on which the building stood. 

Held, That, though he had not qualified as a survivor, a statement in response 
to the question whether his title was absolute, that it was ‘‘ complete,” 
was not a material misrepresentation. 


Held, That a statement of the true nature of the title to the partner of the 
agent, and his assurance that it was all right, where such partner re- 
ceived applications and premiums and delivered policies, was a waiver 
of objections to the title. Hast Texas Fire Ins. Co. vs. Crawford, 39. 


9, MorrGaGE—WaAIvER By AGENT.—The premises were purchased by T., who 
made part payment and gave his note to A, who paid the balance. 
Title was conveyed to A, who gave a conditional bond to reconvey to T. 
on payment of note. Insurance was taken in name of A, without men- 
tion of T.’s interest, through an agent who knew the facts. Afterwards 
A transferred title to B, who mortgaged back to A, and gave his own note 
in place of that of T., which was surrendered to the latter; ‘I. agreeing 
to pay to B the amount of his note when it came due. T. remained in 
possession, and A and B claimed only as mortgagees. No assignment of 
the policy was made nor notice given to the company of the second 
transaction. ’ 

Held, That the first transaction was a mortgage, but the company was 
estopped to allege misrepresentations by the knowledge of the agent. 
Held, That the second transaction was a new mortgage, and a violation of 
the policy. Condition requiring notice to the directors, which was not 
waived by a knowledge of the agent, where the agent was never consult- 

ed in the matter by the purchaser. 

Held, That the company was not liable for a neglect of the agent within a 
statute making mutual companies so liable. Tarbell vs. Vermont Mut. 
Fire Ins. Co., 238. 

10. Or Huspanp 1n Wire’s Property.—The policy was taken out in the 
name of Smith & Co. by one Smith, the husband of plaintiff, who repre- 
sented to the agent that he was the owner. In reply to the question in 
the application, whether he owned the property in fee-simple, he 
answered yes, and signed the name Smith & Co. The property belonged, 
in fact, to his wife, through transfer from the husband, and the business 

« was conducted under a firm name. 

Held, That the policy provision, requiring the interest of insured to be truly 
stated, was violated. Pelican Ins. Co. vs. Smith, 106. 

11. Or Over-pvE MortcacE—WakrraANTy IN CasE OF SEPARABLE CONTRACT. — 
Where the application, signed by the appellant, recites that it is the state- 
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ment of the applicant, and that the company willnot be bound by any act 
or statement of the agent not contained therein, and that 1tisa warranty 
relied upon by the company which the applicant should carefully exam- 
ine before signing, and the policy contains similar recitals as to warranty 
and powers of agent, the company will not be bound by false answers in- 
serted by agent as to value, title and incumbrance. 

Held, That in case of a mortgage long overdue, the legal title was in mort- 
gagee. 

Held, That a breach of warranty depends on the untruthfulness of the state- 
ment, not on the question of fraud. 

Held, ‘That in case of building and contents separately valued, in case of 
stipulation that, in the event of breach of warranty the policy should be 
void, and no loss should be recoverable on any portion of the property in- 
sured, the contract is entire, and a breach as to part forfeits the whole. 
Holloway vs Dwelling House Ins. Co., 379. 

12, OF Wire In CasE or Grrr—Evipence.—A gift to a married woman by her 
husband of money or property is valid, except as against the creditors of 
the latter and those having the equities of creditors. 

Plaintiff, a married woman, had been engaged in mercantile business for four 
years in her own name, on capital, in part given her by her husband and 
in part the proceeds of her own labor. Her store was destroyed by fire. 
In an action against an insurance company on a contract of insurance, in 
the absence of evidence of an intention to defraud the defendant, held, 
that the motive of the husband in giving the property to plaintiff is 
immaterial. 

Where evidence is excluded on objection of the adverse’ party, the party offer- 
ing the evidence should offer to prove the fact which he desires to put in 
evidence, in order that this court may determine from the record its 
relevancy. German Ins. Co. vs. Hyman, 941. 

13, SEVERABLE Contract.—A policy of fire insurance, issued by the defendant, 
which, for a premium in gross, insured the plaintiffs to the amount of 
$200 un their storehouse and $3,800 on their stock of goods therein, con- 
tained a condition that, ‘‘if the building intended to be insured stands on 
ground not owned in fee simple by the assured, the policy shall be void, 
unless consent in writing by the company be endorsed thereon.” Within 
the period covered by the policy the house and goods were destroyed by 
fire, and it appeared that the plaintiffs did not own in fee simple the 
ground on which the building stood. In an action on the policy, held, 
that the contract is severable, and that the breach of the condition as to 
the title to the land does not defeat the plaintiffs’ right to recover for 
the loss of the stock of goods insured by the policy. Coleman vs. New 
Orleans Ins. Co., 769. 

14. To InpustRiat Poricy AssiGNeD To CrEDITOR.—An industrial policy stipula- 
ted for payment to the persons designated in a certain clause, which clause 
recited that, upon the production of the policy, and receipt signed by any 
person furnishing satisfactory evidence to the company that he or she was 
the beneficiary, or executor or administrator, husband or wife, or relative 
by blood or connection by marriage of the insured, it should be conclusive 
evidence of payment to the parties entitled thereto. 

Held, that the beneficiaries named by insured and afterwards changed by him 
with the company’s consent, had no vested right in the policy. 


Held, that the beneficiary must be a relative by blood or marriage or entitled 
to expect some pecuniary advantage from the continuance of the life, in 
order to relieve from being a wager contract. 

Held, that when the policy was assigned to a creditor, such creditor is entitled 
only to what is necessary for her indemnity. The representatives of 
a are entitled tothe balance. Metropolitan Life Ins. Co. vs. 0’ Brien, 

15. To Wirr’s Poticy.—Where a policy of insurance on the life of a wife is 
made payable to. her children, and she dies before any children are born, 
her executor cannot maintain an action at law for the amount.of the 
insurance. McElwee vs. New York Life Ins. Co., 447. 
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16, To Wrre’s Poricy.—A wife’s policy was payable to the wife ‘‘if living, 
in conformity with the statute, and if not living, to her children and 
their guardian, etc.” A daughter died prior to the death of the wife 
leaving husband and children surviving. Subsequent to the death of the 
wife a son died leaving widow and children surviving. Finally the in- 
sured died leaving one child surviving. 

Held, That upon the death of the wife, the policy vested in the children then 
living to the exclusion of the representatives of the daughter who had 
previously died. Walsh vs. Mut. Life Ins. Co., 598. 

17. UNconpitionan OwnER—MortGace.—The insurance was on dwelling and 
other buildings and property on a tract of land represented in the written 
application as held in fee simple, encumbered for $350 and valued at 
$3,500. The policy stipulated that the application was a warranty, and 
that in case of false statements, or, if the insured was not sole and un- 
conditional owner in fee simple, it should be void. It appeared that the 
property was encumbered by mortgage and judgments for over $1,300. 

Held, That the policy was void. O’Brien vs. Home Ins. Co., 78. 

18. VERBAL AGREEMENT—INSURABLE INTEREST—FRAUDULENT COMPROMISE By AD- 
JusTER.—The legal title was in the son of insured under a verbal agree- 
ment that the insured should occupy the premises for life, and keep them 
insured and repaired and pay the taxes, which fact was known to the 
agent who issued the policy. 

Held, That the insured had an insurable interest to the full value of the 
buildings, and the knowledge of the agent was the knowledge of the 
company, where the policy provided that it should be void if the title 
was not in fee, and that no notice to or consent of any agent not endorsed 
should bind the company, nor any agent waive its conditions. 

Held, That where the insured was induced to compromise by a.representation 
of the adjuster that the policy was void, and to cancel the policy, the 
representation was fraudulent in law and the compromise be set aside. 

Held, That an offer in the complaint to surrender the company’s draft for the 
compromise sum, and its production in court, and subsequent delivery to 
the clerk of court in compliance with the decree, was a sufficient tender. 
Barry vs. American Central Ins. Co., 455. 

19. Warver sy AG—ENtT—Paron Evipence. — The policy provided that the use of 
general terms or anything less than a distinct agreement endorsed thereon 
should not waive its restrictions. 

Held, That delivery of the policy without endorsement that the building was 
on leased land, where the agent was informed of the fact, was a waiver of 
a condition requiring it. 

Parol evidence that the agent was so informed does not alter or vary the 
terms of the written contract. 

Where the insured testifies to so informing the agent, and the latter denies 
hearing it, and afterwards admits he had an impression that the building 
was on leased land, a finding that he was so informed will not be dis- 
turbed. Home Ins. Co. vs. Stone River Nat. Bank, 898. 


See Atrenation; AssEssMENT Company 1; BENEVOLENT Society 15, 16, 17; CRreEp- 
rror 2; Description 1; InpusTRIAL INSURANCE 1, 2; MortGacEe 2; PROOFS OF 
Loss 2; WaREHOUSEMAN; Wire's Poticy 3. 


TITLE INSURANCE. 


Ricur To Szarcn Recorps—Svusrocation.—A corporation duly organized under 
the tenth section of the act concerning corporations, as amended by the 
act of February 29, 1888 (Pamph. 112), is entitled to the same right of 
access to and examination of the public records of the county as an in- 
dividual would be. 


When employed to examine the title to any particular piece of property, such 
corporation is subrogated to the right of its employer to have such access, 
and the fact that it contemplates making a contract of guaranty of the 
title to the land in question does not detract from such right of access. 
West Jersey Title § Guaranty Co. vs. Barber, 672. 
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TOOLS. See Parrerns. 
TOTAL DISABILITY. See Accrpenr 2. 
TRUSTEE. See Insurasiz Inrerzst 3. 
ULTRA VIRES. See Murvat Company 4, 6. 
UNAUTHORIZED INSURANCE. See Forrtcn Company 2. 
USAGE. See Acrent 3; Vacant 7. 


USE. 
CanninGc Factory.—A policy on a canning factory to cover the interval after 


work, for the season was done, provided that it should be occupied only 
for storage. 


Held, That clearing up the premises, and building a fire to empty the boiler 
and pipes of water, was not a violation of the policy. Krug vs. German 
Fire Ins. Co., 573. 


See ConstrRuctTIon 3. 


VACANT. 
1. For Ten Days.—The policy provided that it should be void in case the 
premises be or become vacant and so remain for ten days. 
Held, That where the barn insured was vacant at the inception of the con- 
tract, and so remained for ten days, the policy was void. 


Held, That such vacancy was no implied consent to its continuance for ten 
days, even though knowledge of its existence at the start were imputed 
as a matter of law. England vs. Westchester Fire Ins. Co., 808. 


2. In CasE oF DwELLinc.—Where it appeared that the furniture was still in 
the house, though being packed, and that parties interested were at the 
house each day, though not sleeping there, there was evidence to warrant 
a finding that it was not vacant. Home Ins. Co. vs. Wood, 179. 


3. In Case oF Dwetiinc.—A building insured as a dwelling-house was occu- 
pied by a tenant. On March 15th he moved out, and the house was burned 
down on May5th. During the interval, the owner, who lived just across 
the street, was frequently iu the house during the day with some of her 
family, and her servant slept there at night. Held, That the house was 
not unoccupied, within the meaning of a provision in the policy that 
the premises should not be allowed to become vacant or unoccupied, 
nor cease to be occupied asa dwelling-house. Traders’ Ins.Co. vs. Race, 363. 


4, In Case or Dwetiine.—A policy of insurance upon a dwelling-house, with 
a vacancy clause in it of thirty days, having been renewed from year to 
year for several years, under a general request made by the insured of the 
agent of the insurance company, and each renewal having been by the 
mere delivery of a receipt for the premium without the issuance of a 
new policy, and the agent, acting on the same — request, having 
in the last transaction discontinued this mode of renewal, the company 
in the meantime having adopted a new form of policy, with a vacancy 
clause limited to ten days, it was not a fraud upon the insured, against 
which equity will relieve, that the agent, without giving any notice to 
the insured, delivered to him a policy in the new form, this policy having 
been thereafter retained by the insured for four months without reading 
it, and he never having read it until after the destruction of the premises 
by fire, at or about the expiration of that period. The discontinuance 
of the ordinary mode of renewal and the issuance of a new policy ought 
to have suggested to the insured either the reading of the policy or the 
making of some inquiry of the agent as to the terms and conditions which 
it contained. The means of preventing any false inference from the mere 
silence of the agent were in the hands of the insured,and he ought to 
have used them. By reasonable diligence, he might have had knowl- 
edge of the truth. Code, § 3126. 
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The evidence left no doubt on the question that the premises had been vacant 
more than ten days when the fire occurred, and. the court did not err in 
granting a nonsuit. Thomson vs. Southern Mut. Ins. Co., 1043. 


5. In CasE oF DWELLING AND StorE.—The property was insured as a “ building 
while occupied by assured as a store and dwelling-house, and the policy 
provided that it should be void in case the premises became vacant or 
unoccupied. 


Held, That cessation of occupancy as a dwelling, with continued occupancy 
as a store, was not a violation. 


Where the admissions of the contestant may be construed consistently with 
the findings below, they will not be disturbed on appeal. Burlington 
Ins. Co. vs. Brockway, 624. 


6. Ix Casz or Dwetirine Row. —The policy insured $3,000 on ‘eight double 
tenement houses,” reciting $187.50 on each. A part of the sixteen houses 
were unoccupied. 


Held, That they were not insured as one house, but as sixteen different 
houses, and those unoccupied were vacant within the meaning of a policy 
provision against the ‘‘ premises’’ becoming unoccupied. Conn. Fire Ins. 
Co. vs. Tilley, 558. 


7. In Case oF Factory—UsaGE AND KNOWLEDGE OF AGENT.—One policy insured 
a shoe factory building, another the machines, fixtures, and furniture 
therein, and a third boots and shoes and stock contained therein, all 
stipulated that they should be void if the premises insured, if a manu- 
facturing establishment, ceased operation for more than thirty days 
without consent. 

Held, That a stoppage of the machinery for four months, and a discharge of 
the employes for the season, was a violation of the provision which for- 
feited the first two policies, but did not apply to the third. 


Held, That a custom of the company to so stop operations and knowledge ot 


the agent did not affect the result. Stone vs. Ins. Cos., 247. 


8. Waiver By AGEenT.—The policy stipulated that it should be void if the 
house became vacant, and that no agent could vary-its terms by parol. 
The tenant vacated, and the agent verbally informed the insured that the 
policy would be good for thirty days, and agreed to so carry it, and also 
that it would be considered as occupied while the tenant’s goods 
remained. 


Held, That the statements of the agent were not a parol waiver, but a con- 
struction of the term vacant, which bound the insurer, where the house 
was insured as to be occupied by a tenant, and the company was foreign. 
Hotchkiss vs. Phenix Ins. Co., 349. 


9. Watver By AcEnt.—The policy provided that it should be void in case of 
vacancy without consent endorsed; that the company should not be 
bound by any statement made to or by any agent not contained in the 
policy ; and that its conditions could only be waived by the secretary in 
writing. The agent, when informed of the vacancy by insured, and asked 
as = the effect, replied that it was all right so long as the agent was 
notified. ; 


Held, That the agent could not thus waive the policy provisions, and there 
could be no recovery. O’Brien vs. Prescott Ins. Co., 783. 


10. Waiver or.—Before payment of a premium note, insured gave notice of 
vacancy to agent, and requested consent, which was refused. After pay- 
ment he again requested a permit, or cancellation and return of unearned 
premium, which request was forwarded to general agent and no action 
was taken. 


Held, That the company had waived the right to declare the policy forfeited 
after loss for a violation regarding vacancy. Phenix Ins. Co. vs. Boyer, 
409. 


See InsurABLE INTEREST 3; MORTGAGEE 4. 
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VALUATION. 
1, Evipence or.—The contract of insurance is one of indemnity. 


The insurer obligates himself to make good such loss or damage as may be 
sustained, not exceeding the amount of the policy. 


The evidence of the value of another plant tham that destroyed by fire, and 
for which indemnity under a policy is claimed, tends to establish thé 
value of the destroyed plant. 

It is not conclusive, and will not be maintained, when a number of witnesses 
testified as to the capacity and value of the destroyed plant. Purves vs. 
Germania Ins. Co., 306. 

2, THREE-FOURTHS CLAUSE—PLEADING—EvipENcE—F Raup.—The policy on ‘a 
stock of merchandise ” limited liability to three-fourths of the value, and 
in case of other insurance to three-fourths of the loss. 


Held, That a petition failing to mention the limitations and describing the 
risk as ‘‘ a stock of goods” was not fatally defective on account of the 
variance, and the policy was admissible as evidence, 

Held, That excessive valuation in the proofs of loss is not of itself proof that 
they were wilfully and falsely made. Pelican Ins. Co. vs. Schwartz, 722. 


See Evipence 11; Practice 1. 
VARIANCE. See Pieaprne 4. 
VESSEL. See InsurnvustE IntTEREsT 2. 
WAGER POLICY. See Creprror 2, 3. 
WAIVER. 

1. Fraup By AcgENt—Counterctaim—Proors or Loss.—Where a fraud is prac- 
ticed by the agent upon both the insured and the insurer, and where 
such fraud would be readily detected by the insured upon reading the 
copy of the application indorsed on the policy, the insured will be 
estopped from denying knowledge of the fraud. It was the duty of 
the insured, upon receiving the policy, to proceed at once to have the 
same corrected or rescinded. He did not do so. Held, that by such 
silence, when he should have spoken, the insured constructively became 
a participant in the original fraud of the agent, and thereby forfeited his 
rights under the policy. Such policy was defeated in its very inception, 
and it never attached to the risk which it covered: See Comp. Laws, 
§ 4164. 

At the time of the service of defendant’s answer to the plaintiff’s com- 
plaint in this action, the defendant had full knowledge of all the facts 
constituting the grounds of forfeiture of said policy by the plaintiff; and 
with such knowledge, and by way of counter-claim in its answer, de- 
fendant seeks to recover from the plaintiff the amount of the premium 
note given by said plaintiff as a consideration for the issuance of said 
policy. Held, that pleading such counter-claim operated as a waiver of 
the forfeiture of the policy. The policy was not void, but was voidable 
at the option of the insurer. After knowledge of the forfeiture, defend- 
ant saw fit to demand judgment for its premium. This was equivalent 
to an independent action for the premium, and waived the forfeiture. If 
the answer had not, among other defenses, pleaded a forfeiture which 
went to the inception of the policy, and which would, if established, de- 
feat the premium note, the case would have been otherwise. 


Where the plaintiff was bound by the terms of his policy, in the event of a 
loss, to furnish the insurer certain proofs of loss, but wholly failed to fur- 
nish the prescribed proofs or any proofs of loss, either within the time 
limited by the policy, or within a reasonable time thereafter. or at all, 
held that, by reason of such default and omission, the plaintiff forfeited 
his right to recover under the policy. 


Evidence to establish a waiver of such forfeiture examined, and held, 
sufficient to constitute a waiver. Johnson vs. Dakota F. § M. Ins. Co., 575. 
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2. NON-PAYMENT OF Premium NotE—Proors or Loss.—The policy of fire insur- 
ance contained a clause, if the assured failed to pay his premium note at 
the time specified, then the policy should cease to be in force, and remain 
null and void during the time the note remains unpaid after maturity, 
and that the payment of the premium revives the policy, and makes it 
good for the balance of the term. The premium note matured before the 
loss complained of, and had never been fully paid. Held, that the 
company was not liable. 


Such stipulation in the policy can be waived by‘the company, but such 
waiver must be pleaded and proved to avail the insured. 


The absolute denial by the insurer of all liability, on the ground that the 
policy was not in force at the time of the loss, is a waiver of the prelimi- 
nary proofs of loss required by the policy. Phenix Ins. Co. vs. Bachelder, 
618. 

3. Or Notice anD Proors or Loss.—The insurance policy also contained a 
stipulation that ‘‘ persons sustaining loss or damage by tire shall forth- 
with give*notice iu writing of said loss to this company.” The formal 
notice was not given until twelve days had elapsed after the fire had 
occurred. Held, under the facts of this case, that the assured did not 
forfeit his rights under the policy because of the delay in giving the notice. 

A retention by an insurance company of proofs of loss for forty-eight days, 
without objection, warrants a finding that all objections were waived. 
Capitol Ins. Co. vs. Wallace, 516. 

4. Or Proors sy ApsjustER—Or INcUMBRANCE BY AGENT.—Where an adjuster 
spent some time with the.son of insured and the agent in listing the 
personalty, securing a builder’s estimate and referring to an arbitrator 
the value of the building, there was sufficient evidence to sustain a 
finding that formal proofs were waived by the conduct of the adjuster. 


A letter from the company to the son of insured after the expiration of the 
time for making proofs, stating that adjuster had been sent to investigate 
and advise the company in order that the proper officer might decide on 
further steps, is not proof that the son was not entitled to rely on the 
conduct of the adjuster. 

The application was oral, and the agent was informed of an incumbrance 
which was not endorsed on the policy as required by its terms. 

Held, that the knowledge of the agent was that of the company, and delivery 
of the policy, without calling attention of insured to the requirement, was 
a waiver of the incumbrance. Gristock vs. Royal Ins. Co., 571. 

5. Proors or Loss—EvipENCE OF COMPROMISE BY ADJUSTER—KNOWLEDGE OF 
IncumBrance By AGENT-—ASSIGNMENT.—Failure of the company to give 
prompt notice of objections to timely proofs of loss furnished in good 
faith, and intended as a compliance with the policy, is sufficient evidence 
of waiver by estoppel. 

Evidence of an offer of compromise by the adjuster is admissible as evidence 
of waiver of such proofs. 

Where the agent is correctly informed of the incumbrances, and the company 
is thus informed at the time of issuing the policy, the company cannot 
rm a violation of the policy, though the items of incumbrance were 
slightly changed afterwards without exceeding the amount. 

Consent to an assignment of the policy is a ratification of an assignment 
previously made. Dwelling-House Ins. Co. vs. Gould, 535. 

6. RemstaTeMENtT— Non-PayMENT oF Dvurs—Proors or Derata—The policy 
provided that in case of forfeiture for nonpayment of dues, it might be 
reinstated on payment of delinquent dues and satisfactory evidence of 
good health. 

Held, That the acceptance of such dues, with a receipt providing that the 
payment and receipt shall be void unless the insured be iu good health, 
is not a waiver of the breach of the policy where insured died next day 
from fatty degeneration of the heart. 

Held, That requiring proofs of death with certificate of clergyman, accom- 
paniedby instructions as to filling up, together with a promise to pay on 
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approval of directors, after being informed at time of reinstatement that 
insured had a swollen foot and had been on an annual spree, was not a 
waiver of the breach. Ronald vs. Mut. Reserve Fund Life Ins. Ass’n, 634. 


Accipent 8; ApsusTeR 1, 2. 3; Acent 3, 5, 8, 9, 10, 11; Atrenarion; AppLi- 
CATION 3, 7; ARBITRATION 4; BENEVOLENT Society 3, 18; Buruprne Contract } 
Description 1; Evipence 4, 6; IncumBRANCE 1, 2, 3; INSURABLE INTEREST 1, 3; 
MorrGaGeE 5; Murvat Company 2; Orner Insurance 5; Practice 2; Pre- 
mium 3; NotE2; Proors or Loss 4,5; REINSURANCE; REMovaL; Trrxz 8,9, 19; 
Vacant 8, 9, 10; WAREHOUSEMAN. 


WAREHOUSEMAN. 


PLEADING —EVIDENCE —SUBROGATION—T1ITLE—Proors oF Loss—REPRESENTATIONS 
—WalvER BY AGENT.—Where a party moved to consolidate and remove 
two cases from a state to a Federal court, and filed but one petition and 
bond for removal, the state court rightly assumed that he did not desire 
the removal of one without the other. 


A petition for the consolidation of several causes will not be granted where 
the effect of such consolidation would be to oust the jurisdiction of the 
court in which the causes were brought. 


A state court has no jurisdiction to grant a motion to consolidate several 
causes, where the necessary petition and bond were filed for the remuval 
of one of the causes to a Federal court, since on the filing of such petition 
and bond the case is, in law, removed,so as to be docketed in the Federa] 
court: Marshall vs. Holmes, 12 Sup. Ct. Rep., 62, 141 U. S., 595, followed, 


A defendant cannot, on the ground of irrelevancy, object to evidence of the 
truth of an allegation of the complaint which he has seen fit to deny. 


In an action on certain policies of insurance, covering cotton destroyed by 
the burning of the warehouse in which it was stored, which policies pro- 
vided that ou the payment of any loss the insurer should be subrogated 
to any right of action which the insured might have against any person 
by whose act or omission such loss might be occasioned, it appeared that 
the warehouse stood on land within the limits of a railroad company’s 
right of way; that this land was held by the warehousemen under a 
lease from the railroad company by which the lessor was exempted from 
liability for any loss occasioned by fire communicated from its locomo- 
tives. Defendants were permitted to introduce evidence that reputable 
insurance companies regarded the right of subrogation so material that 
some would refuse to take risks where that right was barred or released, 
or that others would take such risks only at a higher rate of premium. 
Held, that it was competent for plaintiff to show that reputable insurance 
companies, knowing that the right of subrogation was released, did take 
risks at a lower rate of premium on cotton stored in the new warehouse, 
erected where the old one stood. 


The policies had been issued by the warehousemen, and by them assigned to 
plaintiff. The nature of their business was shown by the direct testi- 
mony of one of them and by their bookkeeper. Plaintiff was then 
permitted to prove the same thing by general reputation, for the purpose 
of charging defendant with knowledge thereof. Held competent. 


In the trial of two cases, entitled P. vs. F. and P. vs. G., the court promptly 
excluded certain depositions, where the sealed envelopes in which they 
were inclosed were indorsed: ‘‘ P. vs. 8., 10 cases.” 

Where the question of the ownership of the land on which the warehouse 
stood was a mere collateral matter not directly in issue, oral testimony 
thereof was properly admitted. 

Where the issue was whether ‘‘ proofs of loss,’’ as required by the policies, 
were made out and delivered to defendant, and not what was contained 
in such proofs, parol evidence was admissible. 

The warehousemen had insurable interest in the cotton stored with them, 
they having contracted to idemnify the owners thereof for its loss, and 
the trial court properly construed the policies covering cotton stored in 
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the insured’s warehouse so as not only to cover cotton owned absolutely 
_ by them, but also that which was in their possession as warehousemen. 

The warehousemen having released whatever right of action they would have 
had in case of fire against the railroad company before the policies of in- 
surances sued on were issued, defendants cannot claim to be subrogated 
to such released right. 

Where defendants issued the policies of insurance on verbal applications, and 
asked no questions except as to the amount of insurance wanted, the 
the property to be insured, and its location, and the warehousemen made 
no misrepresentations, defendants cannot escape liability on the ground 
that the policies provided that failure to make known any facts material 
to the risk would render the policies void. 

There was no error in refusing to charge that ‘‘the local agent [of defendants] 
cannot, without special authority, waive” the right of subrogation pro- 
vided for in the policies, ‘* nor is it waived by his knowledge of the con- 
tract relieving the railroad company.” 

The court properly refused to charge that the recording of the lease from the 
railroad company to the warehousemen did not constitute notice to de- 
fendants of the contents of the lease, and, unless they had actual notice 
of such contents when the policies were issued, they cannot be held to 
have known of its existence or of its contents. 

Where the amount of the loss exceeded the aggregate sum of all the policies, 
plaintiff is entitled to recover the total amount of the risks assumed by 
each defendant, with interest. One of the policies covered the ware- 
house and provided that if the building stood on leased ground, it must 
be so represented to defendant, and expressed in writing in the policy; 
otherwise the insurance as to such property would be void. ‘There was 
evidence that defendant’s agent knew that the warehouse was on leased 
land. Held, that the court properly refused to charge that if such fact 
was not stated in writing in the policy, plaintiff could recover. Pelzer 
Mfg. Co. vs. Sun Fire Office, 952. 


WARRANTY. See Appurication 6, 7; OTHER INsuRANCE 1; Risk 4; Tirze 11. 
WATCHMAN. See Risk 3. 


WIFE. 

INSURABLE INTEREST AND Ricuts oF FurureE.—Where a man married takes out a 
policy of life insurance for the benefit of his widow, and his wife dying 
he marries again, the heirs of the first wife cannot claim the proceeds 
against the second wife, who actually becomes the widow. 

There is nothing against public policy in a man married taking out a policy 
of life insurance in favor, not absolutely of his then wife, but of such one 
as may become his widow. 

Where a policy is made payable to executor, or administrator, ‘‘for the bene- 
fit of my widow,” the actual beneficiary may collect the amount of the 
policy direct, and without any administration. 

In such case, if there be anything demandable by way of premiums paid dur- 
ing the first community, the claim is one against the beneficiary, and the 
heirs cannot insist upon the administrator taking the proceeds and 
satisfying such demands at once and out of the same. 

The heirs of the husband, in this case, have no claim against the proceeds or 
against the beneficiary for premiums paid out from his separate estate. 
Judgment affirmed. Phelan vs. Phelan et al, 93. 


See Trrzez 4, 10, 12. 


WIFE’S POLICY 
1. Benericianres.—The application stated that the policy was for the benefit 
of the wife and children. The policy designated the wife and her per- 
sonal representatives and assigns as the beneficiaries. 
Held, That where the policy was accepted, aud acted on without objection, 
the policy will be deemed to express the contract. Hunter vs. Scott, 378. 
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2. Ricuts or Creprrors In CasE oF ENDOwMENT.—While ordinarily a policy of 
life insurance payable to the wife upon the death of her husband is not 
subject to be applied in payment of his debts, yet where the policy is in 
the form of an endowment, a certain sum to be repaid after a specified 
number of years, the transaction is in the nature of a loan, the insurance 
being a mere incident; and, where the premiums have been paid by an 
insolvent debtor, the insurance money on such policy received by the 
wife during the lifetime of the husband is not transmuted so as to be 
hers as against the creditors of the husband, but is subject to their claims. 
Talcott vs. Field, 925. 

3. Trrtz tTo.—A policy on the life of the husband, designated ‘‘ the insured,’’ 
payable to his wife ard children, designated ‘the assured,” and stipu- 
lated for a benefit in cash, at the option of ‘‘ the assured,” after a certain 
time. 

Held, That the title was in the wife and children, though the premiums were 
paid by the husband, the policy was retained by him, and its existence 
was unknown to the beneficiaries. 

Held, That the husband could not elect to withdraw the benefit, nor maintain 
an action therefor, exceptjas the authorized agent of the beneficiaries. 
New York Life Ins. Co. vs. Ireland, 161. 


See Trrzz 15,916. 
WINDING UP. See Cancetxation 4, 


WRONGDOER, See NEGLIGENCE. 
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